HUMAN RIGHTS

AND THE MILITARY

The ‘chemical soldier’
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Pilots and soldiers are being used as guinea pigs. [They are]
being given mind-altering narcotics in order to make them
more effective, to keep them awake ... and in reality to
make them more aggressive. This has resulted in innocent
deaths, not just of civilians, but of their own men and allied
soldiers.?

New technologies offer the possibility to re-shape
the human at the genetic, molecular and hormonal
levels.? Philosophers anticipating and reflecting on this
science speak of the ‘fluid subject’ and of the death of
man.* The ethico-legal foundations of Western law,
sited in the Judaeo—Christian knowledge of good and
evil, are challenged by these technologies. This article
explores an aspect of this science: the military use of
mind-altering drugs, particularly amphetamines and
the ‘anti-remorse’ pill, to create an enhanced soldier.
The enhanced soldier may lack capacity for the moral
reason required to establish the commission of war
crimes. We argue that the human rights of the soldier
are being infringed and international conventions and
domestic laws must be strengthened to remedy this.

The human at war

In order to don the uniform of the military, a soldier
may be required to shed part of their humanity.
Military training involves boot-camps and psychological
desensitisation techniques. A soldier at war may

be required to take mind-altering drugs, such as
amphetamines or the so-called ‘anti-remorse’ pill.
Scientists at a number of research institutions are
developing techniques and chemicals to impact on the
brain’s ability to feel fear and to remember traumatic
events. The working of the human brain is still largely
unknown and the neural pathways connected to fear
may be linked to a number of other emotional states,
such as memory, remorse and guilt.® Recently the
Chairman of United States President Bush’s Council
on Bioethics, Dr Leon Kass,” expressed alarm at these
developments. Kass referred to the fear inhibiting drugs
arising from this research as the ‘morning-after pill for
just about anything that produces regret, remorse, pain
or guilt’. Collectively this research has been referred
to in the media as the ‘anti-remorse’ pill and for
convenience we have adopted this term.

In this article we explore the human rights of military
personnel and in doing so look at the human psyche
and its chemical and material engineering for military
purposes. The reduction of the rights of the soldier,
we argue, affects the dignity of all human beings.
International law theoretically encompasses the legal

liability of states for breaching the human rights of their
own military personnel. However, implementation of
this law is needed to ensure the liability of states for the
military actions of their ‘chemical soldiers’.

Human rights of the soldier

Most human rights instruments concerning wartime
conduct involve codes for the treatment of civilians
and enemy soldiers.® Military law deals with infractions
by soldiers of military codes of conduct.” However,
there is little domestic or international human rights
law about the rights of soldiers vis-a-vis the state that
employs them. What literature there is focuses on

the rights of children not to be drafted into military
service and draws on the human rights in the United
Nations Convention on the Rights of the Child. Although
international human rights law and domestic laws apply
to the rights and responsibilities of soldiers these are
infrequently used for the conduct we are discussing
here. The adult soldier ceases in many respects to be
an individual under military codes of conduct and is
trained to obey orders in a collective fashion. There

is, however, a duty on the soldier to refuse to obey
instructions that would lead to the commission of war
crimes or crimes against humanity. Lyndie Englund has
raised superior orders as a defence to the charges
brought against her in connection with the abuses in
Abu Grahib prison.' This is unlikely to absolve her of
criminal liability. As the Nuremberg Principle number

IV states: ‘“The fact that a person acted pursuant to
order of his Government or of a superior does not
relieve him from responsibility under international law,
provided a moral choice was in fact possible to him’."
Although voluntary drug taking that diminishes moral
responsiveness is never a defence, the ingestion of
mind-altering drugs where the taking of those drugs is a
condition of employment is a new situation. We hope
that it could not reduce liability.

There has been a plethora of litigation by veterans over
health problems connected to wartime exposure to
chemicals such as defoliants, and to the stress of war
trauma.'? There is little focus on what is happening to
the humanity of the soldier through bio-engineering
and the administration of mind-altering drugs, and what
human rights are potentially affected. The engineering
of soldiers by the state affects the relationship between
citizen/soldier and state. Further; it is antithetical to the
social contract at the basis of a liberal democracy and
to the fundamental ideas of a criminal justice system
based on the free willing individual. We assert that
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these questions call for a consideration of international
human rights law, and its interaction with military codes
and Western law generally.

Who is the human of human rights?

Until recently in Western ethico-legal systems there
was a certainty about the human; the human was
distinguished from God, animal and machine. These
certainties are being eroded by scientific discoveries
that challenge the sacred aspects of humanity and the
boundaries between machine and human, animal and
human, nature and culture. Science is manipulating
human life and envisaging the post or trans human
being." In the case of warfare, military training is
designed to dehumanise not only the enemy, but also
the soldier. If to be human is to have emotions of
empathy, compassion, fear and remorse the removal of
these emotions by chemicals or biological engineering
disturbs the psyche. We do not wish to essentialise
the human, but point to the difficulties in human
relationships that flow from an inability by a person
to feel empathy and other emotions towards another
human being. The enhanced soldier may lack the
capacity for moral judgment that is the basis of ethical
behaviour in a theatre of war. This may in practice
make it difficult to obtain a conviction against a soldier
for behaviour in a theatre of war.

Use of amphetamines in the military

The basis of Western law is the free-willed, rational
individual. The legal responsibility is to act, or refrain
from acting, as a reasonable person. This reasonable .
person may use certain mind-altering drugs, such as
alcohol or prescription medicines, but within limits. If
they harm another person they may be able, in narrow
circumstances, to raise a defence of intoxication.
However, the use of mind-altering drugs such as
amphetamines in civilian life is considered to be a
serious criminal offence.

Soldiers have used amphetamines at least since the
Second World War.'* On the street, amphetamines are
an illegal drug, otherwise known as speed, and side-
effects include hallucinations and paranoid delusions.
Amphetamines are considered to unravel a sense

of self and they are known to affect an individual’s
relationship with other individuals and to society and
the state. The use of amphetamines by the United
States air force was banned in 1992. However, there is
evidence that they have continued to be widely used.
In 2002, four Canadian soldiers were killed in a friendly

fire incident in Afghanistan, and the American soldiers
involved admitted that the error in judgment was at
least partly due to amphetamine use. The soldiers
revealed that they were given no choice but to take the
drug. Part of their defence was that the drugs, supplied
by the air force, had clouded their ability to reason.'s

The United States air force has defended the use of
amphetamines or ‘go pills’, as they prefer to call them,
claiming that they are essential in combat situations to
maintain alertness in soldiers. The air force also claims
that the consent of soldiers is obtained before ingesting
these mind-altering chemicals. However, the orders to
take the drug are given by superiors, and a refusal to do
so means that a pilot may be considered unfit to fly.'¢

This raises the issue of informed consent in the
military context. Amphetamines can override rational
decision-making, allowing aggressive and/or paranoid
reactions to occur. Soldiers cannot be said to freely
consent to the use of mind-altering chemicals that
remove their ability to reason and to experience the
emotions that form the basis of personal responsibility.
The use of such chemicals interferes with their free will
and moral judgment.

The anti-remorse pill

A drug does not as yet exist which can take away

a human sense of guilt or remorse. Research, however,
is being conducted in several universities for the
purpose of inhibiting fear and this emotion has links

to memory formation.

Researchers at the University of California have

been able to inhibit fear and the memory formation
associated with that fear in experiments with rats.
Similar research is being conducted at New York
University where scientists are attempting to short
circuit fear. At Columbia University, researchers have
isolated the gene behind a protein that inhibits fear.
Drugs that may inhibit trauma are being trialled in car
accident victims in a study based at Harvard University.
As yet there have been no trials involving soldiers

but the idea is being debated. Dr Gregory Quirk is
one scientist who is concerned about the military
applications of the brain altering techniques that he is
researching at the University of Puerto Rico. His study

" involves experiments to help the brain to ‘unlearn fear’

through stimulation with magnets. Potentially then, it is
possible to genetically or chemically engineer the brain
to inhibit fear or a traumatic memory.'”



Scientists at a number of research institutions are developing
techniques and chemicals to impact on the brain’s ability to feel
fear and to remember traumatic events.

These developments have been referred to generically
as the ‘anti-remorse pill’, chemicals and bio-engineering
designed to erase memory of traumatic events such as
killing. The impetus for their production lies in the high
physical and social costs resulting from post traumatic
stress disorder suffered by war veterans and the burden
this places on public health facilities and ultimately, the
state.'® However, the use of drugs may erode a sense
of personal responsibility and increase the likelihood of
war crimes, such as the atrocities against civilians and
soldiers that were committed in the Vietnam and the
Gulf Wars."”

How would an ‘anti-remorse’ pill affect
the free will of the soldier?

The proposed pill would allow the killings associated
with war to occur without psychological trauma.
Proponents of the anti-remorse pill argue that there
is little difference between the psychological alterations
to the human psyche that already occur through
military training and the new chemical or other
neurological alterations. However, we argue that
anti-remorse pills are another step in the context

of a long history of the desensitisation of the soldier
and the dehumanisation of the enemy other.?® This
desensitisation is unacceptable within an international
human rights framework.

Remorse is regarded as a marker of the psychologically
healthy individual; the failure to experience this
emotion is an indication of psychopathy. If an ‘anti-
remorse’ drug is developed and administered, a
soldier’s sense of remorse could be chemically altered
so that they could kill or rape civilians in the context

of war without the guilt experienced by healthy
individuals. This chemical enhancement of soldiers
would not affect a state’s liability at international law.

The development of such a drug may be contrary to
criminal law prohibitions. We argue that in such a case
the state party responsible for administering the mind-
altering drugs to their soldiers would be regarded as
liable for any breaches of international law causally
linked to the effect of the drugs.?!

Proponents have constructed access to the
‘anti-remorse’ pill as a right to health. The material
alteration to the physical constitution of the brain

in the deletion of a traumatic memory is characterised
as a preservation of the subject’s sanity. However,
opponents of the drug see the material alteration

to the human psyche in terms of ethics or morality.

We position ourselves with the latter perspective,
arguing that the drug will erode the possibility of

the ethical self,?? and further, that this erosion has
implications for the subject’s relationship to ‘the other’
and to their liability in criminal law.

The cyborgisation of the human

Donna Haraway celebrates the erosion of
boundaries between machine and human, animal

and human, nature and culture.® However, the erosion
of the psychic boundaries of soldiers gives little cause
for celebration. We characterise this bio-engineering
as the cyborgisation of the human, weakening the
boundaries between human and machine. There is

a move, according to Natasha Mitchell, to create

‘a chemically enhanced fighter who can go without
sleep or even food for up to a week. They call it
metabolic dominance.”?*

The context of 20th century warfare is characterised
by a movement to ‘dehumanise’ the enemy. The
enemy does not have a face. Military training tends to
turn ‘the other’ into the non-human, and the self into
the machine. In the sense that to be human is to have
emotions of empathy, fear; compassion and remorse,
both sides are dehumanised.

David Neil of the Centre for Human Bioethics
at Monash University has commented:

the Department of Defence might be able to produce

a soldier, who is able to operate in ways that soldiers
previously haven’t. What this shows is that ... the military
is thinking more and more of the soldier, less as a human
being who carries weapons in fights, but as a piece of
equipment, the soldier is more of an it, in which the human
characteristics of the soldier need to be suppressed when
they don’t make you a good fighting machine.>

Humanist definitions of the self

Modernist philosophers include the ability to reason as
a defining feature of our humanity, a characteristic that
distinguishes us from animals. Humanist definitions of
the self include psychological and social dimensions.
The ‘knowing and willing subject’ is central to liberal
humanist human rights discourses. As David Neil has
argued, ‘for a person to be a moral agent a minimal
condition is that you have to be able to appreciate
harm to others and you have to be affected by harm to
others’.2¢ Neil continues, ‘It is in fact a pathology when
someone fails [to appreciate the harm they are doing
to others]’. When a perpetrator lacks remorse for their
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actions this makes them subject to a harsher,
criminal penalty.

The American Psychiatric Association’s Diagnostic

and Statistical Manual of Mental Disorders provides

a definition of anti-social or dangerous severe
personality disorder (previously known as psychopathy
or sociopathy). The definition refers to the sufferers’
disregard for and violation of the rights of others

and a lack of remorse characterised by being indifferent
to or rationalising having hurt or mistreated another.?”
Arguably then, the attempt to treat one war-related
iliness, that is post-traumatic stress disorder,

by using the anti-remorse pill, may cause the
symptoms of another illness: a dangerous, severe
personality disorder.

A positivist ideology, underlying Western law, highlights
rationality and morality as essential facets of our
humanity, but not emotion. Emotion is associated with
irrationality, and an inability to reason. The ‘man of
law’ is a man of reason. Emotion has been connected
to the female.?® This split between the rational and the
affective is accentuated in thé military.

Military propaganda perpetuates the myth of the ideal
male warrior. He kills in defence of his homeland, in

a just war. He experiences neither fear nor remorse.

In civilian life remorse is a healthy, integral aspect of
morality. In a militaristic context, emotions of remorse
are frequently characterised as abnormal, or even
pathological. Although women are playing an increasing
role in the military we assert that the dominant
ideology is a masculine one.

Dehumanising the soldier

As Joanna Bourke points out, the chief function of
military training is to convert civilians into effective
combatants.? She writes that the ‘dehumanizing and
excessively brutal ways of training men for war’ were
feared by parents who were concerned that their sons
‘both did their duty and returned to peaceful civilian
lives afterwards as better citizens, not as professional
fighters’.®

Some commentators argue that it is precisely this
contradiction between the roles of civilian and soldier
which led to the terrorist activities of returned soldier
Timothy McVeigh. Interpreting the actions of McVeigh,
Barbara Ehrenreich argues that ‘it was the government
that turned him into a warrior, and, of course, the
government he eventually decided he was at war with’
and further ‘when a government has no use for its

working class youth except as killers, killers is what it

will get’ 3!

David Grossman, in his book On Killing, explores the
idea that the human psyche is not naturally adapted

to the stress of killing, or of coping with the traumatic
effects that follow. Grossman bases his thesis on that
fact that during Second World War in 1939-1945 only
15-25% of soldiers fired their rifles on order. In later
wars, soldiers were subjected increasingly to Pavlovian
training and operative conditioning to desensitise
them to killing and to disconnect them from their
sense of community and responsibility to other human
beings. Such conditioning uses many of the techniques
associated with torture. During the Korean War the
number of combat infantry who fired on demand had
risen to 50%, by the Vietnam War, this number had
increased again to over 90%. Therefore, Grossman
concludes that an essential or instinctual loathing

of killing is an inherent part of our humanity.? This
essential reluctance to kill would be further eroded by
the development of an anti-remorse pill.

Human rights laws

There are, to date, no specific international human
rights instruments that would prohibit the development
of an anti-remorse pill or other technologies to alter
the materiality of soldier’s minds or bodies so that they
can kill without a sense of responsibility or without
memory of their actions.

International humanitarian law, which we perceive

as part of a broad human rights jurisprudence, is a
relatively new and developing field of law. For example,
the category of crimes against humanity has become
more flexible since its inception so that there need not
be a nexus between war and the crimes committed.®
Scholars such as George Annas have argued that there
needs to be strong international law to deal with

such actions as altering the human genome without
democratic consent.>* As Annas writes: ‘If we humans
are to be the masters of our own destiny, and not
simply products of our new technologies (a big ‘i),

we will need to build international institutions at least
as sturdy as the United Nations and the ... International
Criminal Court to help channel and control our
new-found powers and to protect basic human rights’.3*

A way forward?

It is very difficult to restrict scientific research
conducted on behalf of the military. Ordinary citizens




Amphetamines are considered to unravel a sense of self
and they are known to affect an individual’s relationship
with other individuals and to society and the state.

can find out little about such developments given the
classification of much material that keeps it out of

the public domain. The growth of a global citizenship
through the Internet is, however, raising awareness.
.Groups may pressure their governments for an
international response. The United Nations could
develop a Convention on the Rights of Soldiers providing
that they are to be free from chemical and physical
alteration of their bodies designed to make them more
~ ‘machine like’. The Convention could also make state
parties liable for crimes committed by their soldiers
that are causally linked to the ‘medical’ treatments the
soldiers have been subjected to. The Convention would
not allow soldiers to give their ‘informed consent’

to nominated mind-altering drugs and procedures.

It might be argued that international law already covers
these matters. However, a specific convention would
elevate the importance of these issues. Australia could
also pass domestic laws to protect the human rights

of soldiers.

Conclusion

The use of drugs in war raises ethical questions given
their proven ability to alter behaviour and affect the
‘ability to reason. The ‘anti-remorse’ pill calls into
question liberal humanist, Judaeo-Christian and post-
structuralist conceptions of humanity, ethics and human
rights. If the law accepts the location of such psychic
alteration in the discourses of health, then the healthy
subject is one who cannot always remember their
agency, or exercise their free will. This has serious
implications for the prosecution of war crimes.

Memory is central to the psychic recovery of the many
perpetrators and victims of war and other atrocities
against humanity. Examples of movements for justice
for which memory and remorse are central are
Australia’s ‘stolen generation’, South Africa’s Truth and
Reconciliation Commission, and the trial of Nazi war
criminals for their actions in the Holocaust. Drugs that
have the potential to inhibit human memory formation
or to alter moral reasoning have enormous implications
for the future of human rights jurisprudence with its
growing emphasis on reconciliation.

The spectre of the post or trans human soldier is one
that raises serious questions for those committed
to human rights in war and human rights generally.
Warrior soldiers in their exoskeletons,* popping
amphetamines and ‘anti remorse’ pills, may react
inappropriately in war, engaging in paranoid “friendly

- fire’ or crimes against humanity. They may be incapable

of the memory required for the prosecution of war
crimes or for post-war reconciliation.

Grossman writes: ‘every society has a blind spot ...

A century ago it was sex ... Today that blind spot is
killing.” 37 However, our eyes are opening to the
ethico-legal aspects of war. We can, through our
knowledge, commitment and.resistance begin a process
to strengthen human rights in this area. We can develop
international conventions and domestic laws designed

to limit the ‘enhancement’ of the soldier.
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