
OPINION 

PROTECTING, RESPECTING AND 
FULFILLING HUMAN RIGHTS 

A ustralia has ratified, and committed to  the realisation of 
human rights in the International Covenant on Economic, 
Social and Cultural Rights, the International Covenant 

on Civil and Political Rights, the Convention against Torture and . 
Other Cruel, Inhuman or Degrading Treatment or Punishment, 
the Convention on the Elimination of All Forms of Discrimination 
against Women, the Convention on the Elimination of All Forms 
of Racial Discrimination and the Convention on the Rights of the 
Child. 

In addition to  enshrining human rights, each of these 
instruments also imposes responsibilities and obligations of 
realisation in relation t o  those rights; namely obligations t o  
respect, protect and fulfil human rights. The obligation to  respect 
requires that Australian governments refrain from interfering, 
directly o r  indirectly, with enjoyment of human rights.The 
obligation t o  protect requires that Australian governments 
prevent third parties, including organisations and individuals, 
from interfering in any way with the enjoyment of human rights. 
The obligation to  fulfil requires that Australian governments 
take positive steps t o  promote and support the realisation 
of human rights and, where necessary, to  provide for the 
realisation of human rights for marginalised o r  disadvantaged 
groups. 

All of the articles in this edition of the Alternative Lawjournal 
relate to  non-compliance, failures o r  violations arising in respect 
of these human rights implementation obligations. Many of the 
articles also consider reforms necessary to  rectify these issues. 

Bronwyn Naylor's article examines the impact and extent of 
discrimination on the basis of criminal record. Discrimination 
on this ground is widespread but lawful in many states and 
territories and has significant detrimental impacts on people's 
health, housing and employment status.Arts 2(1) and 26 o f  
the ICCPR, and art 2(2) of the ICESCR, impose an obligation 
on all Australian governments to  guarantee, by law, equal 
and effective protection against discrimination, including on 
the ground of criminal record. Effective protection from 
discrimination can reduce and resolve marginalisation, 
disadvantage and poverty, all of  which are causal factors and 
risk indicators of criminal activity.This, in turn, is likely t o  
promote rehabilitation, integration and participation. 

Loretta de Plevitz also addresses the issue o f  discrimination 
in terms of the lack of protection afforded to  gay, lesbian, 
bisexual and transgender students from bullying, victimisation 
and harassment by other students. The inadequacy of anti- 
discrimination frameworks in this regard is a breach of, among 
other things, governmental obligations t o  protect people from 
human rights violations by third parties. 

Craig Minogue, a long-term Victorian prisoner and prisoners' 
rights advocate, testifies from powerful first-hand experience 
about human rights abuses associated with strip searches, D N A  
sampling and forcible cell extractions in prisons. Many of the 
practices alleged by Craig constitute clear violations of the CAT 
and also lCCPR art 7 (freedom from torture and other cruel, 

inhuman o r  degrading treatment o r  punishment), art 9 (right to  
security of person) and art 17 (right t o  privacy). 

Peter Henley's article examines the issue o f  corporate social 
responsibility and the ways in which current legislative and 
regulatory frameworks fail to  promote - and sometimes 
even fetter - environmentally and socially responsible 
corporate conduct. The draft UN Norms on the Responsibilities 
of Transnotional Corporations and other Business Enterprises 
with Regard to Human Rights, which Australia has resisted t o  
date, set out clear guidelines and principles with respect to  the 
human rights obligations of companies within their spheres of 
activity and influence. The UN Norms should be incorporated as 
part of Australian law. 

The articles by Tamar Hopkins and Janice Gray deal, 
respectively, with the right t o  social security recognised by a? 9 
of the ICESCR and the right to  adequate housing enshrined by 
art I I .  The realisation of both of these rights is necessary for 
people t o  live with human dignity and t o  enable participation 
in the civil, political, economic, social and cultural life of our 
community. Despite this, most social security payments remain 
pegged below the Henderson Poverty Line in breach of art 9 
and, on any given night, at least 100,000 people experience 
homelessness in clear breach o f  Australia's non-derogable core 
obligation under art I I t o  provide adequate shelter even while 
it is progressing towards full realisation of the right to  adequate 
housing. 

Kirsty Nowlan and the Rev Tim Costello, in their joint 
article, discuss Australia's obligation under international 
law, particularly art 56 of the UN Charter and art 2( l)  of 
the ICESCR, to  provide aid and assistance to  developing 
countries. Australia's current level o f  development assistance, 
approximately 0.28% of gross national income, falls well below 
the internationally agreed benchmark of 0.7%. The important 
work being undertaken by Kirsty and Tim through World Vision 
Australia calls attention t o  this deficiency. 

Finally, John Tobin's article discusses innovative litigation 
strategies to  harmonise the interpretation and application of 
legislation and the Australian Constitution with international 
human rights principles and standards. John's observation that 
it is questionable whether Australia's constitutional framework 
even prohibits torture calls attention t o  the urgent need for a 
Bill of  Human Rights. 

Readers of the Alternative Lawjournal have both the 
opportunity and the obligation to  promote the realisation of 
human rights. W e  hope that this edition of the Journol provides 
you with some o f  the inspiration t o  continue to  advocate, 
educate, litigate and agitate for human rights and justice. 
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