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HUMAN RIGHTS
Federal Government releases 
landmark human rights report
On 8 October 2009, the Attorney-General, the Hon Robert 
McClelland, released a landmark report recommending that 
Australia enact a comprehensive national Human Rights 
Act. The report of the National Human Rights Consultation 

Committee also recommends a range of other measures to 
protect human rights in Australia, including enhancing human 
rights education, improving parliamentary scrutiny of human 
rights, strengthening the Australian Human Rights Commission, 
improving access to justice and addressing Indigenous 
disadvantage and exclusion.

The report was released following one of the most extensive 
exercises in participatory democracy in Australian political 
history. The independent Consultation Committee, chaired by 
Jesuit priest and law professor Father Frank Brennan, received 

over 35,000 submissions and hosted 66 roundtables in 52 
locations throughout metropolitan, regional and rural Australia. 
O ver 87 per cent of the submissions called for the enactment 
of an Australian Human Rights A c t

The Committee found that, after 10 months of listening to 
the people of Australia, [there is] no doubt that the protection 
and promotion of human rights is a matter of national 
importance’. Indeed, the level of community engagement with 
the consultation demonstrates that human rights matter deeply 
to Australians, resonating with our shared values of freedom, 
dignity, justice and a fair go.

The evidence collated by the Committee also demonstrates that 
human rights are not enjoyed fully or equally by all Australians. 
The Committee found that, both in fact and in law, many groups 
within Australia experience profound disadvantage, including 
the homeless, people with mental illness, Aboriginal Australians, 
asylum seekers and people with disability.

The Committee recommends that Australia adopt 
a comprehensive Human Rights Act. Further key 
recommendations in the Committee’s almost 500 page report 
include that the Federal Government develop a national plan 

of comprehensive human rights education, audit all legislation, 
policies and practices to ensure human rights compliance, 
establish a Joint Committee on Human Rights to review 
all legislation for compliance with human rights, amend the 
Administrative Decisions Judicial Review Act 1975 (Cth) to 
provide that human rights are a relevant consideration in 

administrative decision-making, amend the Acts Interpretation 
Act 1901 (Cth) to require courts to interpret federal laws 
consistently with human rights, as much as it is possible to

do so consistently with the legislation’s purpose, develop a 

whole-of government approach to human rights and appoint 

a Minister responsible for human rights, develop human 

rights action plans and reporting requirements for federal 

departments and agencies, and give the Australian Human 

Rights Commission a strengthened mandate and powers.

The report of the National Human Rights Consultation 

is at <humanrightsconsultation.gov.au>. The Australian 

Government has indicated that it will respond to the report 

during December 2009.

Optional Protocol to  the Disabilities Convention
On 20 September 2009, the Optional Protocol to the Convention 
on the Rights o f Persons with Disabilities entered into force for 

Australia. The Optional Protocol establishes a ‘communication 

procedure’, which enables people to submit a complaint to 

the UN Committee on the Rights of Persons with Disabilities 

alleging that their human rights have been breached. It 

also establishes an ‘inquiry procedure’, which enables the 

Committee itself to inquire into alleged grave or systemic 

violations of disability rights.

According to the Attorney-General, the Hon Rob McClelland 

MP, ‘the entry into force of the Optional Protocol is an 

important milestone for people with a disability in Australia 

and further demonstrates the Government’s leadership at an 

international level.’

The Attorney-General has also declared the Convention under 

the Australian Human Rights Commission Act 1986 (Cth), thereby 

enabling the Australian Human Rights Commission to inquire 

into complaints based on breaches of the Convention.

Australia fails to  show leadership on Economic, 
Social and Cultural Rights
Australia has missed an important opportunity to demonstrate 

international human rights leadership and to affirm the 

indivisibility and interdependence of all human rights by failing 

to sign the Optional Protocol to the International Covenant 
on Economic, Social and Cultural Rights at the official signing 

ceremony for that instrument in N ew York on 24 September 

2009. It is imperative that the Australian Government continue 

to consider the Optional Protocol and to prioritise its signature 

and ratification.

A  submission by the Human Rights Law Resource Centre to 

the Australian Government as to why ratification of the OP- 

IC ESCR  is in the national interest is at < http://www.hrlrc.org. 

au/our-work/law-reform/dom estic/>.
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U N  Specia l R a p p o r te r  o n  th e  R igh t to  H ea lth  

to  v is it  A u s t ra lia

The UN Special Rapporteur on the Right to Health, Anand 
Grover, will undertake an official country mission to Australia 
from 23 November to 5 December 2009. The purpose of 
the visit is to identify best practice and areas for reform in the 
promotion and protection of the right to health. The Special 
Rapporteur’s visit will include a particular focus on Indigenous 
health, and access to adequate health care for disadvantaged 
and vulnerable groups.

The Human Rights Law Resource Centre has prepared a 
Briefing Paper for the Special Rapporteur in advance of his 
mission, available at <hrlrc.org.au/our-work/law-reform/ 
domestic/>.

PHIL LYN CH  is Director of the Human Rights 
Law Resource Centre.

FEDERAL
Federa l G o v e rn m e n t  acts o n  p rivacy  law  re fo rm

In October 2009, the federal Government released the first 
stage of its response to the landmark report of Australian 
Law Reform Commission (A L R C ) , For Your Information: 
Australian Privacy Law and Practice (Report 108). The 

government document, entitled Enhancing National Privacy 
Protection, addresses 197 of the 295 A LR C  recommendations, 
accepting 14 1 in full or in principle and a further 34 with 
qualification, rejecting 20 and noting two. The Government 
response announces reforms that would constitute the most 
significant changes to Australia’s privacy regulation since the 
introduction of the Privacy Act 1988 (Cth), with the general aim 
of streamlining and modernising privacy law and practice to 
take account of new technological developments and current 
community expectations.

In this first stage, the Government proposes to create of a 
unified set of Privacy Principles which will replace the separate 
sets of public and private sector principles at the federal level, 
preparing the path for national consistent privacy regulation, 
and to create a discrete principle to regulate the use and 
disclosure of personal information for direct marketing. It 
proposes a comprehensive credit reporting framework which 
will allow for the reporting of additional information, but will 
only come into effect in conjunction with new responsible 
lending obligations under the National Consumer Credit 
Protection Bill 2009 (Cth). It also proposes to improve health 
sector information flows, to give individuals new rights to 
control their health records, to; require the public and private 
sector to notify individuals if their personal information is 
reasonably likely to be transferred overseas, and to introduce 
greater accountability for such ‘cross-border data flows’. The 
Government proposes expanding the Privacy Commissioner’s 
powers to conduct investigations, resolve complaints and 
promote compliance through education, and to seek civil 
penalties for serious or repeated infringements.

The Government will release exposure draft legislation in 
early 2 0 10 for further consultation, and will then consult 
widely to address the remaining 98 A LR C  recommendations. 
These focus on sensitive and controversial issues such as 
data breach notification, the removal of exemptions from 
the Privacy Act, such as for small business and employee 
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records, and the handling of personal information under the 
Telecommunications Act 1997  (Cth). The Government will also 
consider the introduction of a statutory cause of action for 
invasions of personal privacy, which has been proposed by the 
A LR C  as well as, more recently and in a different form, by the 

N ew  South Wales Law Reform Commission in its Report 120: 
Invasion o f Privacy (released in August 2009).

The federal Government’s response to the A LR C  report is at 
<pmc.gov.au/privacy/alrc.cfm>.

N O RM A N N  W IT Z LEB  teaches law at Monash University.

C o p w a tc h  se t-u p  in th re e  cities

Local branches of Copwatch have been set up in Sydney, 
Melbourne and Brisbane as a response to police misbehaviour 
and growing police powers.

Copwatch patrols encourage police officers to act 
appropriately when interacting with members of the public, 
hold the police accountable for their unlawful use of force, and 
give information to people harassed by the police.

Each Copwatch consists of lawyers and activists, with a 

different emphasis for the differing circumstances in each city, 
Brisbane Copwatch focuses on young people interacting with 
the police in public places, and will run workshops for young 
people on how they can best interact when approached by 

police. Brisbane Copwatch has identified the need for laws 
in relation to public spaces to be changed as these needlessly 
criminalise young people.

Melbourne Copwatch focuses on community patrols, handing 
out fliers and taking video of police officers when they are 
on street patrols. A  2009 report by the Victorian Office of 
Police identified the inadequacy of the Victorian Police internal 
review process for concerns about the use of force. The report 
reveals that communities are being put at real risk by the police 
on street patrols: since 1987 Victorian Police have shot dead 
more members of the public than has any other Australian 
police force. Community sources indicate that those most 

at risk are Indigenous peoples, people with mentally illness, 
homeless people and some people from ethnic minorities. The 
absence of effective internal controls within Victoria police 
underscores the need for community action.

Sydney Copwatch is the re-named ‘Human Rights Monitors.’ 
The group previously focused on public order policing at 
political protests, especially police not properly following 
the procedures relating to street processions in the Summary 
Offences Act 1988  (NSW ). Additional problems are police 
officers’ use of unreasonable force, visiting people before major 
protests to ‘warn’ them not to attend, and removing their ID 
nameplates at public assemblies.

The issue of police taking off their identification received 
extensive press coverage during the A PEC  protests in 2007. 
Further complaints have been made about this practice, which 
is a clear breach of the Police Manual. N SW  Police failed to 
discipline an officer despite numerous relevant photographs, 
and the N SW  Ombudsman continues to fail to criticise N SW  
Police for its inaction.

The site <sydheycopwatch.org> has links to Copwatch 
branches in Australia.

DALE MILLS is a Sydney-based lawyer and editor of 
< syd n eyco p watch. o rg>
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C o m p le m e n t a ry  p ro te c t io n  and  A u s t ra lia ’s 

o b lig a t io n s  o f  n o n -re fo u le m e n t

The Senate Legal and Constitutional Affairs Committee has 
recently conducted an inquiry into the Migration Amendment 
(Complementary Protection) Bill 2009.

Complementary protection is the protection owed by a State that 
falls outside the scope of the Refugee Convention. Complementary 
protection obligations are found in the non-refoulement provisions 
of various human rights treaties, including the International Covenant 
on Civil and Political Rights, the Convention on the Rights o f the Child 
and the Convention Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment
The Bill provides for a protection visa to be granted to a person 
where there is a real risk that he or she will be arbitrarily 
deprived of his or her life, have the death penalty imposed on 
him or her and it will be carried out, be subjected to torture, 
be subjected to cruel or inhuman treatment or punishment, or 
be subjected to degrading treatment or punishment.

Enactment of the Bill would be an important step towards the 
recognition of Australia’s non-refoulement obligations. To date, 
these obligations have received insufficient legislative protection. 
This failure has been commented upon by the Committee 
against Torture, the Human Rights Committee and the Special 
Rapporteur on the Promotion and Protection of Human Rights 
and Fundamental Freedoms while Countering Terrorism.

The Senate Committee tabled its report on the Bill on 
19 October 2009. Adopting and reflecting some of the 
submissions made by the Human Rights Law Resource Centre, 
the majority report recommends that the Bill be passed subject 
to replacing the words ‘irreparably harmed’ and replacing them 
with the words ‘subject to serious harm’, ensuring that the 
Bill does not ‘exclude from protection people fleeing genital 
mutilation or domestic violence from which there is little 
realistic or accessible relief available in their home country’, 
and amending the Bill to ensure that persons who are ‘likely’ to 
be subject to the death penalty are afforded protection, rather 
than just people who ‘will’ be subject to the death penalty.

The Senate Committee report is available at <aph.gov. 
au/senate/committee/legcon_ctte/>. The Human Rights 
Law Resource Centre submission to the inquiry is available at 
<hrlrc.org.au/news/hrlrc/> .

R A CH EL BALL is a lawyer with the Human Rights 
Law Resource Centre.

ACT
S a m e -se x  civil p a rtn e rsh ip  c e re m o n ie s  

leg islation  pa ssed

Amendments to the Civil Partnerships Act 2008  came into effect 
on 19 November, giving same sex couples in the A C T  the right to 
formal recognition of their relationships through a legally-binding 
civil ceremony. The Bill was introduced by the A C T  Greens, 
which holds government with the Labor Party in the ACT.-

This is not the first time the A C T  has attempted to introduce 
legislation which provides for legal recognition of same-sex 
couples. It has been stymied on two previous occasions by the 
federal government using its constitutional power to overrule 
A C T  legislation. In 2008 the Rudd Government placed pressure 
on the A C T  government when it introduced a similar Bill, arguing

that it was an attempt to imitate marriage. In 2006 the Howard 
Government also intervened to stop a previous Bill and introduced 

amendments to the federal Marriage Act 1961 to specify that 
marriage could only occur between a man and a woman.

This time, in an attempt to avoid a further constitutional conflict, 
the amendments allowing for same-sex civil ceremonies were 
drafted so as to specifically not apply to opposite sex couples, 
and therefore not conflict with the Marriage Ac t As a result 
of the amendments, same-sex couples are able to have their 
relationships recognised through a civil ceremony, which can 
then be registered; opposite-sex couples are able to register 
their relationships but not to have civil ceremonies under the 
legislation. The gay and lesbian advocacy group Equal Love 
Canberra advocates for same sex marriage, and has criticised 
the amendments, arguing that they do not provide for equality 
between homosexual and heterosexual couples.

The federal government has said that it will intervene to 
overturn the amendments, unless the A C T  Legislative 
Assembly itself makes further amendments to the Act. On  
24 November, the Chief Minister, Jon Stanhope, met with the 
federal Attorney-General, Robert McClelland who indicated 
the amendments the federal government was seeking. The 
actual wording of the amendments has not been made public, 
but it is believed they will alter the Act to make clear that the 
civil union ceremony does not create the civil partnership, but 
rather that the civil partnership is created by the registration.

The A C T  Government has announced it will agree to the 
amendments, although the position of the A C T  Greens is not 
yet known.

The amendments proposed by the federal government are 
purely symbolic, they do not alter any rights and obligations 
under the Act. Their purpose appears, once again, simply 
to maintain an unjustifiable distinction between same-sex 
relationships (dependent on registration) and opposite sex 
marriage (dependent on a ceremony).

TRISH LU KER is a Research Associate at the A N U  College 

of Law. W AYN E M O RG A N  teaches law at AN U.

Su sp e n d e d  se n te n ce s  in q u iry

The A C T ’s Law Reform Advisory Council (‘LR A C ’) was 
been established by A C T  Attorney-General, Simon Corbell, 
to advise him on matters he refers to it, and operates as 
collaboration between the A C T  Government and the A N U  
College of Law.

LRA C convened for the first time in October 2009, and 
has received its first reference from the Attorney-General.
The reference asks the LRA C to inquire into and report to 
the Attorney on the rate of imposition of fully suspended 
sentences in the A C T  Supreme Court.

SIMON RICE teaches law at the A N U  College of Law 
and is Chair of the A C T  Law Reform Advisory Council.

NEW SOUTH WALES
P ro p o se d  n e w  p ro te c t io n  reg im e  fo r  N S W  

A b o r ig in a l cu ltu ra l he ritage

In April 2009, a Consultation Draft of the National Parks 
and Wildlife Amendment Bill 2009 was released for public 

comment. The Bill proposes a range of amendments including
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measures to ‘streamline and improve' measures for the 

protection of Aboriginal objects and Aboriginal places. In 

particular, the Bill creates new offence provisions for harming 

Aboriginal objects and places, and introduces strengthened 

compliance and enforcement measures.

A  new offence provides for two tiers of offence relating to 

harming Aboriginal objects: a strict liability offence to criminalise 

harming an Aboriginal object and a ‘knowledge’ offence with a 

higher penalty where it can be proved that the offender knew 

that the object harmed was an Aboriginal object. The Bill also 

creates an offence in respect of harm to an Aboriginal place 

irrespective of whether the defendant knows it is an Aboriginal 
place, and provides for significantly strengthened penalties. 

Aboriginal people are exempted from the proposed offences to 

the extent to which the provisions would prohibit them from 

carrying out traditional cultural activities.

A  defence to prosecution may be established if the defendant 
can show that the harm to an Aboriginal object or place was in 

authorised conduct (for example under an Aboriginal heritage 

impact permit (‘AH IP’) ), or if the defendant exercised due 

diligence. The Department of Environment, Climate Change 

and W ater has released Due diligence guidelines, available at 
<environment.nsw.gov.au/legislation/DueDiligence.htm>.

The Bill enables an AHIP to be issued for a broader range of 
matters than currently provided for, and prescribes the matters 

to be considered by the Director-General in determining 

applications for AH IPs. While there is no statutory right 
of consultation for Aboriginal people, the Bill states that 
regulations may make provision for consultation with respect to 

AHIP applications.

For further information concerning the Bill, see Environm ent. 
nsw.gov.au/legislation/NPWamendmentBill2009. htm>

SUSAN SH EA RIN G  teaches law at the University of Sydney.

Legal A d v ic e  and  E d u ca tion  in P r iso n  (L E A P )  

fo r  W o m e n

Prisoners are among the most economically and socially 

disadvantaged people in society and often face a range of legal 

problems. Recent research about the legal needs of prisoners 

reveals that they may often experience a range of civil and 

family law issues, in addition to more obvious criminal law issues 
associated with their incarceration. These legal issues include 

family law, care and protection, family violence, victims of crime, 
debt, housing, fines, discrimination and employment issues.

In recognition of the high levels of unmet need amongst 
prisoners for civil and family law services, three community 

legal centres (CLCs) —  Wirringa Baiya Aboriginal W om en’s 
Legal Centre, W om en’s Legal Services N SW  (W LS) and 

Hawkesbury Nepean Community Legal Centre —  joined 

together to develop and implement Legal Education and Advice 

in Prison (‘LEAP’) for Women. The LEAP for W omen initiative 

aims to facilitate access to these legal services for incarcerated 

women, in particular, Aboriginal women.

Each of the C L C s  has attended prison pre-release expos 

for a number of years to provide legal information, advice 

and referral services. As a result of their experiences at the 

expos, the C L C s  determined that there was a need for a more 

frequent, structured, targeted and confidential legal service for 

women in prison.
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The LEAP initiative involves the C LC s providing regular, free 
legal advice and community legal education workshops at the 
three women’s correctional centres' in metropolitan Sydney: 
Dillwynia, Emu Plains and Silverwater. W here resources and 
expertise allow, the C LC s also provide ongoing casework and 
representation.

The C LC s introduced the LEAP initiative to inmates with 
community legal education (CLE) sessions. The sessions 
addressed issues that prisoners and welfare officers identified 
as areas of high need; victims compensation and domestic 
violence. The sessions also covered the LEAP program and 
how inmates can access legal advice. LEAP will continue to 
provide C LE  on issues of relevance to prisoners.

The C LC s have developed a roster which sees a solicitor and, 
where resources allow, an Aboriginal workerfrom Wirringa 
Baiya or the Indigenous W om en’s Program at W LS, and a 
solicitor from Hawkesbury Nepean Community Legal Centre 
or W om en’s Legal Resource Centre at W LS, attend each prison 
every month to provide legal advice to inmates over the course 
of a morning or afternoon. By visiting each month and having 
continuity in the workers who attend, it is hoped that prisoners 
will develop a ‘familiarity’ and ‘trust’ in the service, which in turn 
will facilitate their access to the service for legal assistance.

It is also hoped that the LEAP initiative will enhance the 
capacity of women prisoners to deal with their legal issues 
whilst in prison and that this may positively impact on their 
ability to reintegrate into their community upon release, 
thereby reducing their chances of recidivism.

In developing the initiative, the C LC s  developed strong working 
partnerships with management of the correctional centres, in 
particular, the Managers of Offender Services and Programs. 
The C L C s also consulted with welfare and custodial staff to 
develop protocols for referral of clients for advice and to 
promote the initiative and discussed the initiative with Legal 
Aid N SW  to ensure that the LEAP initiative enhanced and 
complemented (as opposed to duplicated) those services 
already provided by Legal Aid N SW  to prisoners.

As well as providing the LEAP service, the C L C s  are also 
involved a variety of groups and committees which are 
committed to addressing the long-term needs and law reform 
issues of prisoners in NSW.

The LEAP service is currently unfunded which means the C LC s  
are providing services out of their existing funds. However, 
they are currently exploring options for funding. To this end, 
the C L C s  have committed to the LEAP project for a 12 month 
project after which time the service, including its funding 
situation, will be reviewed.

On I O ctober 2009, LEAP won the Community Legal Centres 
NSW  Award at the Law & Justice Foundation Justice Awards 
(see next item).

For more information about LEAP contact Pip Davis at 
< Philippa_Davis@clc.net.au>.

PIP DAVIS is the Principal Solicitor at Hawkesbury-Nepean 
Community Legal Centre.

2 0 0 9  Justice  A w a r d s  in N S W

The Law and Justice Foundation’s Justice Awards have become 
an important event on the annual justice calendar in NSW .
Now in their I Ith year, the Awards are conducted to honour 
the contributions of the diverse range of individuals who work
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—  often behind the scenes —  to improve access to justice for 
disadvantaged people.

As well, the Justice Awards are unique in bringing together 
judges, politicians, senior bureaucrats and large firms with 
community sector workers, indigenous representatives, 
local volunteers and many others from across NSW . To this 
audience, attention is given to some of the work going on to 
address the areas of greatest legal need in the community. This 
year’s Awards dinner again ‘sold out’ N SW  Parliament House 
well in advance, reflecting a pleasing enthusiasm for the Awards. 
The winners of this year’s awards are as follows:

The Justice Medal is the pre-eminent Award for outstanding 
individual achievement in improving access to justice, especially 
for socially and economically disadvantaged people. It was 
awarded this year to D r Eileen Baldry, an academic and 
activist who has made a major contribution over many years 
to improving access to justice for prisoners and people in the 
criminal justice system with mental disorders and cognitive 
disabilities. Her work informs government policy development. 
She is generous in sharing her knowledge and indefatigable in her 
support of many justice-related committees and causes. As a 
colleague said: ‘It doesn’t matter where you go or what you do in 
the field of criminal justice, she is either there or has been there.’

The Aboriginal Justice Award recognises outstanding 
commitment to improving access to justice for aboriginal 
people. The 2009 award has been awarded to the 12 Aboriginal 
elders and community representatives who have committed 
so much to bring their cultural knowledge and wisdom to the 
successful pilot of circle sentencing in Nowra, building better 
understanding and respect between the court and community:

John Bolt, Rhonda Connolly, Kathleen Davis, Lou Davis, Athol 
Lester, Ethel Little, Douglas Longbottom, Shireen McLeod, 
Harold Stewart, John Stewart, Marie Stewart, Nola Roberts.

The Pro Bono Partnership Award recognises innovative 
collaboration between law firms and community organisations, 
and has been awarded to Mills Oakley Lawyers and the 
Salvation Army, Auburn for their partnership aimed at 
providing free legal advice and representation for marginalised 
people in Western Sydney.

The Law and Justice Volunteer Award is for commitment by 
a non-lawyer volunteer (or group of volunteers). It has been 
awarded to the Southern W om en’s Group, who have made 
a real difference over 20 years to the lives of women and 
children on the South Coast, especially those who are victims 
of domestic violence.

The Law Society President’s Award recognises the outstanding 
commitment to pro bono work by Oleh Suchowersky of 
Northern Suburbs Lawyers.

The Community Legal Centres N SW  Award was made to a group 
of organisations that, in partnership, provides regular free legal 
advice and workshops at three women’s correctional facilities in 
Sydney. The partners in this Legal Education and Advice in Prison for 
Women Project are the W omen’s Legal Services NSW, Wirringa 
Baiya Aboriginal W omen’s Legal Centre and Hawkesbury Nepean 
Community Legal Centre (see previous item).

The Legal Information Access Centre (‘LIAC’) Award was 
presented to Auburn City Library and Coffs Harbour City Library 
for their engaging and well-attended Law W eek programs.

A  feature of the Awards is the annual Law and Justice Address, 
in which a prominent Australian is invited to reflect on issues

such as democracy, government, justice and the rule of law in 
Australia. The full text of the 2009 address by former Chief 
Justice of Australia, the Hon Murray Gleeson, is available at 
<lawfoundation.net.au>.

G EO FF  M ULHERIN is Director of the N SW  Law  
and Justice Foundation.

... and sp e a k in g  o f  aw a rd s

The W omen Lawyers Association has awarded ‘Woman 
Lawyer of the Year in a Community Organisation’ to Edwina 
MacDonald, Law Reform and Policy Solicitor at W omens Legal 
Service NSW. The award acknowledges Edwina’s work on 
the N G O  Shadow Report on.the Convention on the Elimination 
o f all forms o f Discrimination Against Women (‘C E D A W ’), 
coordinating the policy work the National Community Legal 
Centre network of W om en’s Legal Services.

Sexua l A s s a u lt  C o m m u n ic a t io n s  P riv ilege  P ro ject

W om en’s Legal Services N SW  (‘W LS ’) is coordinating this 
project which brings together three law firms —  Blake Dawson, 
Clayton Utz and Freehills —  with the Bar Association and 
the Office of Director of Public Prosecutions (‘O D P P ’). The 
12 month pilot project is operating in the Downing Centre 
Registry to provide referrals and pro bono legal representation 
for complainants in sexual assault trials to claim the right 
under the N SW  Evidence Act (s 126H) to the sexual assault 
communications privilege (‘SA CP ’).

O D PP  solicitors refer clients needing assistance in SACP  
matters to W LS and the law firms, and the Bar Association 
nominates a barrister to be briefed pro bono. All lawyers taking 
part the pilot have received comprehensive training from W LS, 
the N SW  Rape Crisis Centre and the ODPP.

The project was launched in April by the N SW  Attorney 
General the Hon John Hatzistergos, MLC and is due to run 
until February 2010. The Director of Public Prosecutions 
Mr Nicholas Cow dery said,

This initiative is unique, as it involves the ODPP collaborating with 
private law firms and community sector legal service providers, uniting 
to address a need for legal assistance for a vulnerable group, to assist 
in training of those involved and in pursuing a law reform issue.

This significant project brings practical legal help to victims of 
sexual assault who may experience intimidation and further 
violation when sensitive counselling records are subpoenaed 
in a criminal trial. It will identify legal and procedural changes 
that are needed to turn SACP into a more widespread reality, 
and will gather evidence to support a publicly funded legal 
service. As well, the project will inform W LS’s policy position 
on proposed amendments to the Model Uniform Evidence 
Bill, which is currently being developed through the Standing 
Committee of Attorneys-General.

The project was recently highly commended in the N SW  
Justice Awards —  Pro Bono Partnership Category.

JA N ET LO U G H M A N  is Principal Solicitor,
W om en’s Legal Service N SW

QUEENSLAND
T rave sto n  C r o s s in g  D a m

At the height of the most recent drought in 2007, major 
south-east Queensland dam levels dropped to 16.8 per cent
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of capacity, although they have since recovered to a much 
healthier 73 per cent. Major challenges for government 
in addressing water supply include continuing significant 
population growth and the effects of climate change. The  
response of the Queensland Government has been to 
establish a ‘water grid’, connecting existing dams with a new  
recycled water scheme, a new desalination plant on the Gold 
Coast and two new dams, including Traveston Crossing Dam 
which is to be constructed two hours north of Brisbane, 
flooding the Mary Valley. All of the new developments are 
controversial, although the last has recently been the subject 
of the most intense public interest.

Vociferously opposed by some Mary Valley residents as 
destroying their way of life, the proposed Traveston Crossing 
Dam also raised significant environmental issues, including the 
future of four threatened native species: the Mary River cod, 
the lungfish, the giant barred frog and the Mary River turtle.

Acting under the State Development and Public Works 
Organisation Act 1971, the Queensland Coordinator-General 
approved the environmental impact statement for the first 
stage of the dam in October, subject to 1200 conditions, 
including the construction of a ‘fishway’ and a ‘turtle bypass 

• system’ to allow fish and turtle movement upstream and 
downstream of the dam wall. The fate of the dam will now be 
determined by the federal Minister for the Environment, Peter 
Garrett, whose approval was required under the Environmental 
Protection and Biodiversity Conservation Act 1999 (Cth) (‘EPBC’), 
because the cod, lungfish, frog and turtle are federally 
protected endangered species. On I I November Garrett 
announced a ‘proposed decision’ to reject the dam project.
The State Government has indicated that it will not contest the 
proposed decision, so that the final decision is a fa it accompli.
As a side note, a similar fishway, imposed as a condition of EPBC 
approval for the nearby Paradise Dam, is currently the subject 
of Federal Court litigation: the W ide Bay Burnett Conservation 
Council alleges that the fishway does not work and that the 
government owner of the dam, Burnett Water, is therefore in 
breach of the EPBC. Hearing of this matter continues.

P riva t isa t ion  o f  state  a sse ts

The Queensland Government’s controversial asset sales 
program rolls unsteadily along. The government legislated in 
June this year for the sale of five key state assets —  Forestry 
Plantations Queensland, Port of Brisbane, Queensland 
Motorways, Abbott Point Coal Terminal and the coal transport 
business of Queensland Rail -  hoping to raise $ 15 billion as the 
budget comes under pressure due to declining revenue from 
G ST returns, mining royalties and stamp duty.

Despite public disquiet, no politically effective opposition has 
yet been mustered. This is partly due to the fact that the union 
movement largely acquiesced to the sales program at the State 
ALP Conference earlierthis year, and has since been divided 
in its public opposition to the program. The Government 
has hired former Reserve Bank Governor Bernie Fraser to 
mediate union concerns, although some unions walked away 
after Treasurer Andrew Fraser confirmed that the process 
was only designed to address implementation concerns (such 
as workers’ rights post-privatisation) and not the privatisation 
process per se. The Government is mailing out a flyer to all 
Queensland residents, at a cost of $2 million, to differentiate 
the ‘facts’ from the ‘myths’ about the proposed assets sale.
The claims made in the booklet have been strongly criticised 
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by a group of more than 20 leading academic and business 

economists, led by Professor John Quiggin from the University 
of Queensland.

STEVEN  W H IT E  teaches law at Griffith Law School.

SOUTH AUSTRALIA
C o n t r o l  O r d e r s  and  B ik ies: Public  Safety 

o r  In te grity  o f  Judicial P o w e rs ?

In September 2009 the so-called ‘Anti-Bikies Law’ was the 

subject of Supreme Court review in South Australia. In a 

two to one judgment (Bleby and Kelly JJ majority, and W hite 

J dissenting), the Full Court of the Supreme Court declared 

the control orders invalid (Totani & Anor v the State o f South 
Australia [2009] SASC 301).

This ruling has had extensive media coverage, with headlines 

covering the two extremes: from criticising the anti-bikies 

legislation for its violation of human rights, to highlighting how 

the ruling represents a ‘victory’ for organised crime. However 

the ruling cuts deeper than this. With reference made to the 

Kable principle (Kable v. Director o f Public Prosecutions 
( 19 9 5 -1996) 189 C LR  5 1), an old question has been raised: 
what is the role of the judge? Is it merely to ‘apply’ the 

legislation introduced by the elected executive? Thus the ruling 

addresses the nature and extent of judicial power.

The legislation in question —  Serious and Organised Crime 
(Control) Act 2008  (SA) (‘Control Act’) —  was proudly described 

by the SA Premier Mike Rann as ‘the world’s toughest laws to 

combat criminal motorcycle gangs’. The control orders aim to 
ban the members from associating with each other, with the 

overall aim to ‘disrupt and dismantle’ outlaw motorcycle gangs.

The focus of the SA Supreme Court judgment was section 

14, which places an obligation upon the Magistrates Court to 
make control orders if satisfied that the person is a member 

of a declared organisation. While it is a Magistrate who makes 

control orders, it is up to the Attorney General to declare an 

organisation as criminal. This declaration is based on evidence 

(including criminal intelligence that cannot be disclosed) 
provided by the Commissioner of Police. In May 2009, the SA  

Attorney General Michael Atkinson, after reviewing a detailed 

report from the Commissioner of Police, declared the Finks 

Motorcycle Club a criminal organisation. Eight members of 
the Club were then subjected to control orders, issued by 

the Magistrates Court upon application by the Commissioner 

of Police. Two defendants challenged the control orders in 

court, arguing that the nature of the hearings established under 

the legislation confined the role of the magistrate to a mere 
administrator for the executive, preventing the magistrate from 

fulfilling his/her judicial role.

Justice Bleby found that the Control Act binds the Magistrate 
to issue a control order upon request of the Commissioner 

of Police without exercising his/her judicial function, with 

‘no ability to go behind’ the ‘unreviewable’ decision of the 
Attorney General. He even suggested that it was the express 

intention of Parliament to exclude the courts from the process 

of declaration, and that the Control Act intends to give only 

‘the appearance’ that the formal and important judicial process 

is being performed, through the opportunist but insignificant 
involvement of the Magistrates Court.



REGULARS

South Australia is facing the same hard decisions that other 
jurisdictions have faced in recent years when dealing with 
organised crime and criminal intelligence. On the one hand, 
public safety and order are high priorities for any government; 
and on the other the rule of law should be a primary aim 

of any democracy, and the right to a fair trial should never 
be undermined. To balance these two considerations is 
challenging, as both can be supported by different yet 
compelling reasons. However, the former should be considered 
as matters of provisional emergency, while the latter must be 
viewed as the norm.

M ARIN ELLA M ARMO teaches in the School of Law,
Flinders University.

TASMANIA
A c c e s s  to  po lice  ev idence

In Tasmania an accused person must make an application 
to police, accompanied by a fee of $38.50 per brief, to see 
statements, physical evidence and other materials being used 
against them in a criminal proceeding. This is not the case 
elsewhere in Australia. If a person is charged with a number 
of offences then they can pay more than $200 to the police to 
obtain copies of prosecution evidence.

The Australian Lawyers Alliance (ALA) has been urging the 
Tasmanian government to abolish this unfair impost, seeing it 
as a fundamental right in a democratic society that a person 
should be able to readily access allegations being made against 
him, or her, when charged with a criminal offence.

BRIAN HILLIARD is Tasmanian director of the Australian 

Lawyers Alliance

T ra n sg e n d e r  d isc r im in a t io n

A  high profile anti-discrimination case brought by a transgender 
woman against advertisements placed in Tasmania’s newspapers 
by the Tasmanian branch of the Liberal Party of Australia and the 
Exclusive Brethren has been settled. The advertisements which 
were placed in Tasmanian newspapers, targeted Tasmanian 
Greens policies in the lead up to the 2006 state election, 
including specifically that the party’s policies on transgender and 
inter-sex people would ‘ruin our families and society’.

admitted its involvement, the Liberal Party cannot bring itself 
to apologise like the Brethren members have’ but went on to 
state ‘My hope is that the Liberal Party has suffered sufficient 
embarrassment over this to ensure it thinks twice before again 
targeting vulnerable minorities.’

N O ELLE  RATTRAY is a Solicitor at the Hobart Community 
Legal Service. B EN ED IC T  BARTL is a Solicitor in Tasmania.

VICTORIA
E n v iro n m e n t  Ea st G ip p s la n d  Inc v V ic F o re s t s

In September this year local environmental N G O , Environment 
East Gippsland (‘E EG ’) obtained an interlocutory injunction 
against the state-owned timber agency VicForests to restrain it 
from logging areas of old growth forest in Brown Mountain.

Brown Mountain is an area of old growth forest in East 
Gippsland and a major habitat for native fauna including 
a number of threatened species. It also holds substantial 
resources of native timber. VicForests had planned to start 
logging of two coupes in the area after the State Government 
lifted a moratorium over most of Brown Mountain on the 
basis that its recent surveys produced no direct evidence of 
threatened species these areas. This was despite the DSE’s 
advice that the results of its surveys were not conclusive.

EEG argued that the planned logging activity would constitute 
breaches of VicForests’ statutory obligations to protect 
threatened species in the area. It produced video footage which 
was said to show the long-footed potoroo in the areas to be 
felled, and claimed that one of its volunteers had heard the call 
of the sooty owl in the area.

EEG argued that by logging in the proposed areas, VicForests would 
breach statutory obligations under the Sustainable Forests (Timber) 
Act 2004 (Vic) and the Flora and Fauna Guarantee Act 1988 (Vic) 
and the relevant code of practice for timber harvesting, forest 
management plan and threatened species action statements.

VicForests argued that EEG did not have standing to bring the 
application, that there was no serious question to be tried, and 
that the balance of convenience favoured allowing the logging 
to proceed. It pointed out that any undertaking as to damages 
given by EEG would be effectively meaningless given its lack of 
substantive assets.

The advertisements were similar to pamphlets released by the 
Liberal Party of Australia during the same state election, in which 
it was claimed that the Tasmanian Greens’ stood for ‘socially 
destructive change’ referring to ‘full access to marriage laws for 
same sex couples in Tasmania’. In a decision handed down earlier 
this year (see Alternative Law Journal 34(2)), Anti-Discrimination 
Tribunal Chairperson W ood had found that whilst the pamphlet 
was ‘attention-grabbing and alarmist’ it could not be said to 
breach Tasmania’s incitement-to-hatred provisions.

In the advertisement case involving both the Exclusive Brethren 
and the Liberal Party of Australia, the complainant, Martine 
Delaney had formally complained to the Office of the Anti- 

Discrimination Commission, arguing that the advertisements 
incited fear and hatred against transgender people. In agreeing 
to settle the matter, the Exclusive Brethren issued an open 
apology in all 3 of Tasmania’s regional newspapers. The 
Liberal Party of Australia (Tasmania branch) whilst refusing to 
apologise, admitted their involvement in the advertisements. 
According to Ms Delaney, ‘I am disappointed that, having

Justice Forrest granted the injunction on the basis that EEG  
had an arguable case that the planned activities would involve a 
contravention of VicForests’ statutory obligations. He held that 
with 420 members, EEG ’s level of membership, its activities on 
Brown Mountain including its conducting of fauna surveys, its 
regular communications with government concerning the area, 
as well as the fact that it appeared to be ‘the only body directly 
interested in the preservation of the area’s natural habitat’, gave 
it standing to seek the injunction. He also held that there was a 
serious question to be tried. Although he was not satisfied that 
there was sufficient evidence of the sooty owl’s presence, he 
held that the evidence of the potoroo in the area gave rise to an 
arguable case that the statutory obligations were applicable.

Finally, Justice Forrest found that the balance of convenience 
favoured the granting of the injunction. He accepted that 
VicForests would suffer some financial impact if the injunction 
were granted and that an undertaking as to damages would 
be meaningless. However, he found these factors to be to be 
outweighed by ‘an extraordinarily powerful’ consideration in
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favour of the granting the injunction —  namely, the destruction 
of the natural habitat which ‘appears to be necessary 
consequence of such activity’. He ordered the full trial be set 
down ‘as soon as practicable’ in order to minimise any financial 
impact on VicForests and its customers and contractors.
The trial is expected to take place late 2009 or early 2010.

The case is reported as Environment East Gippsland Inc. 
v VicForests [2009] VSC 389 (14 September 2009)

AN ITA C O U R T N E Y  is a volunteer at the Environmental 
Defenders Office

C o r o n e r ’s dam n ing ro o m in g  ho u se  re com m en dation s

On I October 2006, Leigh Sinclair and Christopher Giorgi died 
in a rooming house fire at 21 IA  Sydney Rd, Brunswick. Five 
other residents, including a seven year old child, were lucky to 
escape alive. In September 2009, Coroner Peter W hite found 
that ‘these two young lives were lost against a backdrop, which 
included a failure in the administration of applicable building 
code fire safety, planning and rooming house regulations’.

The PILCH Homeless Persons’ Legal Clinic (‘H PLC ’) has 
welcomed the findings of the Coroner into Leigh and 
Christopher’s deaths, and demanded that the Government act 
to implement these changes and save lives.

Many clients of the HPLC are rooming/boarding house 
residents, and the HPLC has long been concerned about the 
inadequate regulation of rooming house accommodation. The 
HPLC, together with the Tenants Union of Victoria (TUV) 
and the Council to Homeless Persons (CHP), were granted 
standing at the inquest to raise these issues. Specifically, the 
group highlighted ongoing fire safety problems and the lack of 
legislative protection of residents’ rights. The focus was on the 
need to improve the current regulation of rooming/boarding 
houses so that tragedies such as that which occurred at 2 1 IA  
Sydney Road can be prevented in the future.

In his findings, the Coroner adopted seven out of eight 
recommendations put forward by the HPLC, TU V  and CH P  
during the inquest aimed at improving public health and safety 

in rooming houses, including that rooming house operators be 
licenced and meet a ‘fit and proper person’ test, that if more 
than one room within a residential premises is offered for rent 
rooming houses it be registered and meet appropriate standards, 
that government agencies be given powers of search and entry to 
ensure that rooming houses comply with appropriate standards, 
and that penalties be increased for rogue operators within the 
sector, who are putting residents’ security and safety at risk.

The Coroner has made strong recommendations aimed 
at protecting the vulnerable residents of sub-standard 
rooming houses. Now Government must implement these 
recommendations fully and without reservation, to ensure that no 
more senseless and tragic deaths occur in unsafe rooming houses.

A p p lic a t io n  o f  the  V ic to r ia n  C h a r t e r  o f  R igh ts 

to  n o n -g o v e rn m e n t  b o d ie s

The opening paragraph of the recent V C A T  case of Metro 
West v Sudi states: ‘Disadvantaged people in need of social 
housing and at risk of homelessness are among the most 
vulnerable in the community. Their human rights are imperilled 
by their circumstances’.

with the human rights of two tenants in transitional housing 
when it applied for orders of possession against the tenants.

Under the Charter o f Human Rights and Responsibilities Act 
2006 (Vic) (‘Charter’), only public authorities are bound to act 
compatibly with human rights. The definition of ‘public authority’ 
includes both core (government) and functional (other) public 

authorities. After examining the comparable human rights 
legislation overseas, Bell J decided that the definition of functional 
public authority should be interpreted and applied widely and 
generously with the Charter’s purposes in mind.

Bell J said that providing social housing to people at risk of 
homelessness is an important function which government 
exercises on behalf of the community in the public interest, and 
that the function of providing social housing, which includes the 
management of transitional housing tenancies, is a function of 
a public nature. Bell J also decided that under its agreement to 
the Victorian government, Metro W est was publicly funded to 
be responsible for the provision of social housing to people at 
risk of homelessness.

Accordingly, Bell J made a declaration that when exercising 
the function of providing transitional housing (including the 
management of tenancies) under the service agreement, Metro 
W est is a public authority under the Charter.

For the first time, this judgment considers whether a 
transitional housing manager is bound by the obligations under 
the Charter. This is an important precedent for lawyers and 
advocates working with vulnerable tenants in public and social 
housing. It also has significant implications for other social 
service providers in Victoria, including in areas such as disability, 
health and children.

The case is reported as Metro West v Sudi (Residential Tenancies) 
[2009] V C A T  2025 (9 October 2009).

JAMES FARRELL is Manager of the PILCH Homeless Persons’ 
Legal Clinic. (Vic)

R e lig io u s  g r o u p s  a llow e d  to  d isc rim ina te

In September 2009 Victorian Attorney-General Rob Hulls 

announced changes to Victoria’s Equal Opportunity Act which 
will narrow the scope of the current religious exceptions, 
but continue to allow religious groups and individuals to 
discriminate on the basis of sexuality and marital status if it is in 
accordance with their religious beliefs.

The Equal Opportunity Act prohibits unlawful discrimination on 
the basis of protected attributes, including age, sex, race, sexual 
orientation, political or religious belief, impairment and marital 
status. The Act also contains over fifty exceptions that permit 
discrimination by certain groups or in certain circumstances. 
Among the most controversial of the permanent exceptions 
are those which are granted to religious groups.

The Government’s announcement has pre-empted the Report 
of the Victorian parliamentary Scrutiny of Acts and Regulations 

Committee’s inquiry into the permanent exemptions, which is 
expected to be released in November.

Religious groups welcomed the announcement. The Victorian 
Equal Opportunity and Human Rights Commission commented 
that the restrictions on the existing exemptions are ‘a good 
step’ but that ‘a whole section of the community is still left out’.

In this case, Bell J considered whether Metro W est Housing R A CH EL BALL is a lawyer at the Human Rights
Services Limited (Metro West) was obliged to act compatibly Law Resource Centre.
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