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NO WORRIES? YES WORRIES!
How New  South Wales is creeping 
towards a police state

GREG MARTIN

The term ‘police state’ is emotive, although 
trends in Australia (and overseas) suggest 
it is increasingly apt to describe certain 

developments that have taken place in the present 
era. Writing in the UK current affairs magazine the 
New Statesman, Anthony Barnett says, while Britain 
is not a police state, ‘the potential for a modern 
authoritarianism has to be reversed’.1 He is talking 
about the notion that the UK is entering ‘a new kind 
of constitution’2 overseen not by judges but by an 
Association of Chief Police Officers, which operates 
as a private company beyond the reach of freedom of 
information:

The state that results can penetrate our daily lives at will 
without a warrant, log our movements, demand to know 
our intentions when we travel and compile, as with the 
DNA database, police records that imply guilt irrespective 
of charges, let alone a verdict.3

Similarly, in an opinion piece written in The Australian 
newspaper, Peter van Onselen has commented on 
a law he says civil libertarians might see as the stuff 
of a police state.4 It is the Criminal Investigation 
Amendment Bill 2009 (WA), which proposed to 
give police in Western Australia powers to stop and 
search anyone without having ‘reasonable suspicion’ of 
wrongdoing. For van Onselen, the Western Australian 
legislation is the latest in a long line of laws that have 
been introduced across Australia as part of a ‘race to 
the bottom’ whereby politicians attempt to show who 
is toughest on crime in the age of terrorism.
This article provides a brief survey of some aspects of 
recently enacted New South Wales (‘NSW’) legislation 
that would not look out of place in the ‘law and order 
auction’ van Onselen describes. Clearly, NSW is not a 
police state. However, the threat now posed to the rule 
of law by, inter alia, the gradual encroachment of the 
executive upon judicial areas and the proliferation and 
enhancement of police powers is seen by some, both 
in Australia and elsewhere, as indicative of the creep 
towards a police state. Drawing on the criminological 
literature, the article shows how these developments 
are part of a broader context and connected to trends 
that were occurring long before the ‘war on terror’, 
albeit things have intensified since the events of I I 
September 2001. The article concludes by considering 
what all of this might mean for the future of democratic 
institutions and civil liberties.

Bikie laws
The introduction of the Crimes (Criminal Organisations 
Control) Act 2009 (NSW), or so-called ‘bikie laws’, 
caused the NSW Director of Public Prosecutions 
(‘DPP’) Nicholas Cowdery to publish a paper (on his 
Office’s website) highlighting a number of ‘troubling 
features’ of the Act.5 Significantly, this piece of 
legislation not only applies to ‘bikie’ gangs but to any 
‘particular organisation’ in respect of which the NSW 
Police Commissioner chooses to make an application. 
Why, asks Cowdery, should the Police Commissioner 
(an unelected official) have responsibility for identifying 
which organisations warrant being declared under the 
Act? He goes on to say, The spectre of a police state 
lurks here’ because there is ‘an unacceptable slide from 
the separation of powers’ by linking the powers of the 
Police Commissioner with those of Supreme Court 
judges who are ‘eligible’ to declare an organisation 
under the Act.6
Cowdery also questions the power of the NSW 
Attorney General to declare judges ‘eligible’ and to 
amend or revoke a declaration of eligibility at any time.7 
The issues here are of the potential serious misuse of 
such a provision, the violation of the doctrine of the 
separation of powers and the problem of ‘politicised 
policing’, that is, the elision of political interests and 
police function. To be sure, ‘law and order’ politics 
is nothing new. It was a key feature of Thatcherism,
‘not least in the intensified suturing of the police into 
political rule’, and it continued under New Labour,

with the criminalization of a greater range of social 
behaviour than ever before; the ‘discovery’ of anti-social 
behaviour; the infiltration of CCTV into the urban fabric, 
and more recently, the development of the security state.8

Arguably, though, the potential for politicised policing 
and crime control has increased since 9 / 1 I whereby 
politicians (and police) may invoke a terrorist threat 
to justify the expansion of police powers.9 However, 
governments would say they have been given authority 
to do this by the 2001 United Nations Security Council 
Resolution, which, inter alia, recognises:

the need for States to complement international 
cooperation by taking additional measures to prevent and 
suppress, in their territories through all lawful means, the 
financing and preparation of any acts of terrorism.10

Major events legislation
In Australia, the politicisation of policing was perhaps 
most pronounced at the Asia Pacific Economic
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Cooperation (‘APEC’) meeting held in Sydney in 
September 2007. Policing scholars have observed 
that at international events like APEC, police are 
under political pressure to ‘die in the ditch’," having 
developed a fortress mentality linked to an ultra 
concern to ensure the safety of foreign dignitaries.12 
The politicisation of policing at the Sydney APEC 
summit is demonstrable in two ways. First, Prime 
Minister John Howard needed the successful stage- 
managing of the event to show him to be a competent 
world leader, thereby raising the electorate’s 
confidence in him ahead of a general election he 
seemed set to lose. Second, securitisation and policing 
at APEC was also part and parcel of promoting Sydney 
as a ‘safe place’ for tourism and capital investment.13 
Major events legislation subsequently introduced in 
NSW indicates clearly that intent. Thus, during the 
Second Reading of the Major Events Bill 2009 (NSW) 
a parliamentarian supporter of the law stated:

A major part of hosting world-class events in Sydney is 
partnering with industry to maximise the number of tourists 
and international attention that Sydney and New South 
Wales receive from each major event.14

There has been concern in NSW that one-off 
laws enacted for specific events and giving police 
extraordinary powers have become part of a 
permanent suite of police powers, although that is not 
restricted to NSW. In the Australian Capital Territory, 
for example, the Olympic torch relay in the run-up to 
the 2008 Beijing Games was declared a ‘major event’ 
under the Major Events Security Act 2000 (ACT). 
However, that law was previously named the Olympic 
Events Security Act 1999 (ACT), and introduced to 
ensure Olympic events held in Canberra in 2000 were 
conducted safely and without incidence of violence.15
The recent enactment of the Major Events Act 2009 
(NSW) comprises an amalgamation of laws enacted 
for specific major events held in NSW, including the 
2000 Olympics Games, the 2003 Rugby World Cup, 
World Youth Day 2008, and the 2009 World Rally 
Championship. Prior to its enactment, the NSW 
Parliament’s Legislation Review Committee raised 
concern over clause 46(4)(e) of Part 4 of the Bill, 
which they saw as oppressive and trespassing unduly on 
individual rights and liberties, as it concerned the person 
who ‘/s about to contravene a provision of this Act or 
the regulations’ but who has not already contravened a 
provision or is not yet contravening a provision.16
Although under the legislation a failure to comply with 
an authorised officer’s request to leave a major event 
venue or facility does not constitute a criminal offence 
but incurs penalty units, the pre-emptive nature of 
this particular provision is an example of what Lucia 
Zedner terms ‘pre-crime’, which ‘shifts the temporal 
perspective to anticipate and forestall that which has 
not yet occurred and may never do so’.17 Likewise, 
the ‘bikie’ legislation is geared to the prevention of 
future criminal activity and, in that respect, it owes a 
debt of gratitude to anti-terrorism laws.18 Thus, while 
it was happening beforehand, since 9 / 1 I the shift 
from reactive to pre-emptive policing strategies has

gathered pace, which, among other things, has meant 
there has been a blurring of the boundaries between 
the powers of the police and security services.19 This is 
demonstrated most starkly by what is perhaps the most 
insidious of laws recently passed in NSW that now 
provides police with so-called ‘sneak and peek’ powers.

Sneak and peek powers
Only two weeks before the ‘bikie’ legislation was 
introduced, the NSW Parliament enacted the Law 
Enforcement (Powers and Responsibilities) Amendment 
(Search Powers) Act 2009, giving police ‘sneak and 
peek’ powers similar to those contained in the 
controversial USA PATRIOT Act 2001.20 It introduced 
the ‘covert search warrant’ which authorises police 
entry to a subject premises without the occupier’s 
knowledge. It also allows police to enter premises by 
impersonating another person and indeed permits 
them to do ‘anything else that is reasonable to conceal 
from the occupier anything done in the execution of 
the warrant’.21 The enactment of these laws prompted 
Greens parliamentarian Sylvia Hale to comment:

this legislation makes it legal for the police to masquerade 
as someone else not only to secretly search the premises of 
someone who is suspected of committing a crime but also 
to enter the premises of a next-door neighbour, if that is 
necessary to gain entry to the suspect’s premises.22

A number of safeguards have been put in place 
for the proper administration of covert search 
warrants, including that they will be available only in 
connection with certain serious offences and may be 
authorised only by a justice of the Supreme Court.23 
Notwithstanding these safeguards, Hale has stated, ‘It 
is a totally offensive piece of legislation and it detracts 
from fundamental civil liberties that were fought for, 
and finally obtained, over many hundreds of years’.24 
She goes on to say:

Let us remember how some democratic countries have 
turned into police states. Bit by bit, new laws exempting 
people or groups of people or operations creep in. We 
are told the police need special powers to respond to 
special circumstances. There are always references to an 
evil ‘other’ in these times, whether it be the Jew, gypsy, 
the trade unionist, the homosexual or, more recently, the 
Muslim terrorist or the bikie gang member. These laws are 
inevitably extended to an ever-widening array of people 
—  trade unionists, environmentalists and members of 
opposition political parties. Police powers expand as the net 
grows ever wider.25

It is interesting that the metaphor of ‘net-widening’ 
is used here, since it is also used by the NSW DPP in 
respect of the ‘bikie’ legislation, which he says tends to 
‘cast the net very wide’ and

could be applied to any, even small, informally organised 
group whose members the [Police] Commissioner alleges 
‘assoc ia te  fo r  the  pu rpose  o f  organ is ing , p lann ing , fa c ilita tin g , 
s u p p o rtin g  o r engag ing  in serious c r im in a l a c t iv i ty .26

Indeed, it has been suggested that, in theory, the 
legislation could apply to a group of Goths in Newtown 
illegally downloading software.27
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There has been concern in N S W  that one-off laws enacted 

for specific events and giving police extraordinary powers have 

become part of a permanent suite of police powers, although 

that is not restricted to NSW .

The criminological context: net-widening, 
pre-crime and the culture of control
The notion of net-widening echoes Stanley Cohens 
prediction that deviancy control measures will 
increasingly entail ‘widening the net’ and ‘thinning the 
mesh’ of social control.28 However, Cohen emphasised 
the role of non-state community institutions in this 
process and failed to foresee how the state’s role in 
social control would remain ‘shockingly robust’.29 Thus, 
it has been argued innovative social control techniques 
in parts of the US that provide police officers ‘with 
broad and largely unchecked discretion’,30 such as 
off-limits orders, novel applications of trespass law, 
and parks exclusion statutes, ‘represent a significant 
extension of the State’s authority and dispersal of its 
surveillance capacity throughout the urban landscape’.31
In Britain, Cohen’s ideas have been applied to the 
treatment of anti-social behaviour, which, although 
often ‘sub-criminal’ in nature, has brought new 
categories of people and behaviour into the purview 
of the control system by conflating incivility and 
criminality.32 Another significant feature of this process 
is that it ‘blurs a number of the familiar boundaries 
within criminal justice whilst neutralizing some of the 
important rights and “due process” safeguards of 
traditional criminal law’.33 O f particular relevance here 
is the derogation from the presumption of innocence 
whereby ‘A case goes to court not to prove that 
someone is a perpetrator of anti-social behaviour; but 
to authorise a sanction against the one who is already 
a perpetrator’.34 Therefore, responses to anti-social 
behaviour in Britain might be seen to mirror some of 
the legislative developments in NSW insofar as both 
appear indicative of the shift to a ‘pre-crime society’.35
Moreover, while the laws that are the subject of 
this article have, to a greater or lesser degree, been 
ushered in under the pretext of fighting the ‘war on 
terror’, they also form part of what David Garland 
has termed the ‘culture of control’, which since the 
1970s has arisen out of the influence of criminological 
ideas on government thinking ‘that deem crime and 
delinquency to be problems not of deprivation but 
of inadequate controls’.36 For Garland, welfarist 
criminologies that ‘assume the perfectability of man’ 
and see crime as a sign of economic, social and 
psychological deprivation have been replaced by 
control theories, which ‘begin from a much darker 
vision of the human condition’.37 They assume 
individuals are self-serving and anti-social, ‘and they

look to the authority of the family, the community, 
and the state to uphold restrictions and inculcate 
restraint’.38 In short, ‘Where the older criminology 
demanded more in the way of welfare and assistance, 
the new one insists upon tightening controls and 
enforcing discipline’.39
In criminological terms, then, the application of control 
theories (as part of the culture of control) and the 
operation of pre-emptive techniques (as part of a pre
crime society) are complementary transformations.
Add to the mix the idea that social control increasingly 
involves ‘widening the net’ and ‘thinning the mesh’ and it 
is not hard to see why some, in Australia and overseas, 
comment on the slide to a police state, which poses 
a threat to the rule of law. Central to this process is 
the undermining of the separation of powers by, for 
instance, the encroachment of the executive upon 
judicial functions as well as the expansion of police 
powers into areas formerly reserved for the security 
services, such as the power to perform clandestine 
searches of premises. Associated developments include: 
threats to due process; the erosion of established 
freedoms and protections integral to the proper 
administration of criminal justice; the ever-increasing 
invention of new forms of criminal conduct; the 
blurring of civil and criminal law; and the proclivity for 
criminalising incivility and civil disobedience.
‘Control’ is the lingua franca here, the key theme 
and dominant logic, whether legislative measures are 
introduced overtly to combat the threat of terrorism 
or not. For instance, like Australia’s controversial 
federal anti-terror legislation,40 control orders are 
central to the NSW ‘bikie’ legislation, ‘whereby 
members of declared organisations can be ordered 
not to associate with other members’.41 When 
control orders have been introduced in Australia, as 
in other common law jurisdictions, there has been 
concern this involves ‘usurpation of judicial power by 
the executive’,42 which affects the independence of 
the judiciary and violates the separation of powers.43 
Indeed, that among other things is, at the time of 
writing, at issue in the High Court of Australia in 
a matter relating to the granting of control orders 
pursuant to the Serious and Organised (Control) Act 
2008 (SA), the South Australian statute upon which the 
NSW ‘bikie’ legislation is modeled.44
It is now recognised that anti-terror laws brought in 
across liberal democracies in the wake of the terrorist 
attacks on the World Trade Center in 2001 frequently 
offend the separation of powers by eroding judicial
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independence and effectively increasing the authority 
of the executive.45 Surely this is the heart of the 
matter. Arguably, a ‘police state’ begins when power is 
concentrated in the executive branch of government 
so that, as long as it holds sway over parliament, it is 
able to introduce oppressive laws enhancing police 
powers. And now the executive may not even need an 
electoral mandate to do that: simply by playing the ‘war 
on terror’ card, governments appear able to enact any 
odious laws they like.46
The fear, panic and fever pitch of emotion invoked by 
the threat of international terrorism in some measure 
at least accounts for a worrying disconnect between 
voting, as part of ‘representative democracy’, and the 
business of government when in power. Indeed, along 
with the laws discussed in this article, Liz Snell cites 
other pieces of legislation (eg Part 6A Law Enforcement 
(Powers and Responsibilities) Act 2002 (LEPRA) (NSW); 
Terrorism (Police Powers) Act 2002 (NSW); Terrorism 
(Police Powers) Amendment (Preventative Detention) Act 
2005 (NSW)) that have been introduced with great 
alacrity, little scrutiny, consultation and debate, and with 
dubious safeguards put in place, such as sunset clauses 
later repealed.47 This has given rise, Snell argues, to a 
perception that police powers in NSW have expanded 
by stealth.48

Whither democracy? Paradoxical politics 
and dilemmas for policing in an age of terror
The apparent willingness of politicians to grant police 
extensive powers and to do so without providing any 
countervailing protection for civil liberties is done in a 
somewhat paradoxical political climate. In many liberal 
democracies there is tremendous disenchantment with 
party politics and, it is argued, a crisis of representative 
democracy.49 Yet increasingly power appears to reside 
in the executive, especially insofar as matters of the 
‘security state’ are concerned post 9/1 I . In most 
societies, the democratic crisis is apparent from year 
on year low voter turnout. Although that does not 
apply in Australia, where there is compulsory voting, 
public apathy or complacency — arguably induced 
by the compulsory voting system and epitomised in 
that quintessential^ Australian phrase, ‘no worries’
—  nonetheless contribute generally to low levels of 
political participation.
Indeed, it is oft said that after casting their votes 
Australians tend to blindly trust politicians to get on 
with the business of governing. Donald Horne pointed 
this out in The Lucky Country when he said, ‘The general 
Australian belief is that it is the government’s job to see 
that everyone gets a fair go’, and that the state consists 
of ‘managers doing a job’ who are simultaneously 
trusted and despised.50 Mungo MacCallum makes a 
similar point when he refers to ‘the proverbially laid- 
back, cynical, disengaged public’,51 as does David Marr 
when he says:

Australians trust authority. Not love, perhaps, but trust. It’s 
bred in the bone. We call ourselves larrikins, but we leave 
our leaders to get on with it. Even the leaders we mock.52

If this characterisation is correct, Australians would 
do well not to be so trusting, since laws are being 
enacted under their very noses that constitute many a 
flagrant abrogation of established rights and freedoms. 
What then can be done? From a legal standpoint, in 
order to preserve existing standards and counter a 
tendency toward imbalance against the citizenry, one 
solution might be to include specific safeguards in laws 
that extend and enhance police powers. Another 
answer, as some commentators have argued for 
some years, would be to introduce a national bill of 
rights to guarantee certain rights and freedoms that 
are effectively curbed by the operation of laws the 
likes of which have been discussed here.53 Indeed, 
this is the subject of the National Human Rights 
Consultation Committee Report, commissioned by the 
Rudd Government in December 2008, which found 
an overwhelming number of Australians supported 
the protection of their human rights. However, the 
federal government’s response to the report fell short 
of adopting a national Human Rights Act, including 
instead a proposal to put in place processes to improve 
parliamentary scrutiny of new legislation for human 
rights compliance.54
We ought not forget, too, how in the age of the ‘war 
on terror’ governments seemingly can, and do, run 
roughshod over human rights and civil liberties, contrary 
to established protections. For example, the USA 
PATRIOT Act 2001 was enacted quickly and with little 
meaningful debate, and contains provisions repugnant to 
various guarantees under the US Constitution.55 Despite 
this, though, some in the US insist the ‘war on terror’ 
is a real war against terror that requires the curtailment 
of civil liberties to win it, although not at the expense of 
violating the rule of law.56
Another dilemma is one common to political systems 
like Australia whereby parties of left and right 
increasingly occupy the centre ground on so many 
issues (and if not, there is most often a consensus 
on anti-terrorist measures) such that, even if they 
wanted one, the electorate have little real choice in 
what they vote for nowadays. O f course, there are 
notable exceptions, such as in respect of the politics 
of crime control and the ‘law and order auctions’ that 
are a feature of ‘penal populism’ or ‘the pursuit of a 
set of penal policies to win votes rather than to reduce 
crime rates or to promote justice’.57 But even here the 
voting public may well be oblivious to the true nature 
and full extent of punitive powers being given to law 
enforcement agencies. Thus, despite the possibility 
of terrorist attack, solemn responsibility lies with 
politicians (the elected representatives of the people 
and the law-makers) —  the executive as well as the 
parliament —  to be less eager to cede power to the 
police and more keen to maintain the integrity of the 
legal system and protect fundamental freedoms.
Regrettably, it would appear the problems this article 
throws up are intractable. The vast majority of the 
population is unable to do anything about what a small 
band of politicians (the political elite) dictate. So long 
as it sits easy with politicians to introduce the kinds
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Australia and overseas, comment on the slide to a police state, 

which poses a threat to the rule of law.

vm if

of laws that have been examined here, the future 
would seem bleak and will conceivably be even more 
Orwellian in years from now. The biggest irony in all 
this, however, is that while the pretext for introducing 
many of these laws is to shore up security in an age of 
terror, the laws have the opposite effect of delivering 
less ‘security’ because they erode guarantees and 
protections intrinsic to civil rights in democratic 
societies. That, as has often been said, ultimately hands 
victory to the terrorists.
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