
A sodden opening

The Chief Justice and his Associate, Anita Del Medico, lead the legal 
fraternity into the Greek Orthodox Church for the Opening of the Legal 
Year service. Photo courtesy of the NT News.

Alice to 
host law 
meetings
Alice Springs will shed its image of 

Darwin’s poor relation when it hosts 
three major legal meetings this month. 
The Law Council of Australia and the 
Law Societies of Australia will con
verge on Alice Springs this weekend. 
Delegates from around the country 
will attend either or both meetings 
and the social functions which neces
sarily accompany such events.
The Law Society of the Northern 
Territory is host of the biennial 
Conference of Law Societies.
There is a dinner scheduled for 
Saturday evening to which local 
practitioners have been invited to meet 
their southern counterparts.
The Society will take the opportunity 
in Alice to promote itself and the 
Public Purposes Trust, and to co
ordinate Moot Court and Law Week 
activities in the Centre.
But that’s not all that's in store for 
Alice.
The Australian Institute of Criminol
ogy will hold a conference entitled 
Aborigines and the Law the follow
ing weekend.

Confusion over Estate
G lobal Funds Management Austra
lia was appointed manager of Estate 
Mortgage Trusts in October last year. 
Lyn Standley of Global Australia said 
the “vast majority” of solicitors were 
unaware of the appointment which is 
causing delays in processing claims.

He said there were about 52,000 unit 
holders, 75 per cent of whom were 
elderly pensioners.
He said many solicitors were sending 
probate, death certificates and the like 
direct to Estate Mortgage in Mel
bourne, rather than to Global’s Syd-

Mortgage
ney office, from where the Estate 
claims are being administered. 
Practitioners requiring more informa
tion should contact Global Funds 
Management International at PO Box 
1339 North Sydney, or telephone (02) 
9575820.



Bankers lend a 
gentle reminder...
The Australian Bankers Association 

is concerned that some solicitors are 
notcomplyingwith bank requirements 
for property settlements.
The Chairman of the NT branch of the 
Association, Bob Jones, said non com
pliance results in settlement delays. 
Mr Jones specifically requested that 
Law Society members be reminded of 
three points.
The first is that all banks must receive

a settlement statement “three clear 
days prior to settlement.” Second, 
any alterations to transfer descrip
tions must be notified prior to settle
ment. And, finally, authorities re
garding loan payout figures must be 
obtained by the solicitor from the cus
tomers and forwarded to the bank if 
necessary.
Queries can be directed to the Asso
ciation on telephone 823507.

Good news 
on POI for 
tax file nos
The Commissioner of Taxation has 

moved to include solicitors among 
the ranks of those authorised to certify 
Proof of Identity (POI) documents for 
tax file number applicants.
Tax agents have also been included in 
the proposal.
“We propose that when certifying a 
photocopy, solicitors would legibly 
write, type or stamp their name under 
their signature, along with their firm ’ s 
name,” said Tom Story, the Assistant 
Commissioner, Tax File Numbers. 
“The photocopied POI documents 
would then be attached to the com
pleted application form and forwarded 
to the ATO.
“Application forms received with 
incorrectly certified photocopies 
would be returned for appropriate 
certification.
“Additional POI documentation may 
also be requested if deemed neces
sary,” he said.
Mr Story said the ATO would like 
feedback on the proposal, and inter
ested people should contact Andrew 
Collins on telephone (06) 2752077.

Women's
business

The Northern Territory will have its 

own Business Woman of the Year 
contest.
The AMP Society in the Northern 
Territory has inaugurated the award 
following the success of the Bulletin/ 
Qantas national award.
Last year’s national winner was Sarah 
Henderson who owns and runs Bulloo 
River Station in the Territory.
The NT contest will be open to all 
Northern Territory business women 
in both the public and private sectors. 
Nominees must have at least three 
successful years in their chosen field, 
be resident in the Northern Territory 
and must be supported in writing by 
two sponsors known to them.
A judging panel will assess nominees 
in July.
The award will be presented at a din
ner at the Beaufort Ballroom on 
Wednesday July 24.
Nomination forms will be available 
from AMP offices throughout the 
Territory from early March.
Any queries should be directed to 
Vicky Kilduff, Lee Moran, Diane 
Wallach or Julie Kidman on telephone 
464211.

Longer ACN 
moratorium
The moratorium of the use of the 

Australian Company Number (ACN) 
has been extended from 30 June to 31 
December this year.
The moratorium applies to the re
quirement for companies to display 
their ACN on public documents or 
eligible negotiable instruments under 
section 219(3) of the CoporationsLaw. 
The moratorium also applies to the 
corresponding requirements on for
eign companies and other registrable 
bodies under section 362(4) of the 
Law.
Companies are still required to dis
play their ACNs on their common 
seal and any document they are re
quired by law to lodge with the ASC. 
Announcing the extension, the fed
eral Attorney-General, Michael Duffy, 
said it was clear that many businesses, 
and particularly small businesses, were 
still coming to grips with the applica
tion of the ACN to certain types of 
company documents.
Mr Duffy said the extension would 
provide an opportunity for companies 
to clarify the types of documents on 
which the ACN is required to be placed 
and to make the necessary amend
ments to their stationery.
He said no further extensions would 
be granted.

ASC office 
in Darwin
The Australian Securities Commis

sion has a range of brochures and in
formation sheets which may be of 
interest to Law Society members. 
The publications include a schedule 
of fees for commonly lodged com
pany documents (too long to publish 
here) and brochures covering com
pany searches, incorporation, com
pany forms and the ASC generally. 
Ms Yvonne Musgrave is the Darwin 
ASC Business Manager.
For information phone 430950.



Major 
rewrite 
of laws
A select group of laywers has 
moved to de-jargonise Australian 
laws.
An impressive editorial committee 
including Sir Zelman Cowan, Sir 
Ninian Steven and Sir Anthony Ma
son, among others, has been working 
on a series of publications entitled 
The Laws of Australia.
Melbourne barrister, John Riordan, is 
the Editor.
Sir Zelman is the honorary Editor-in
Chief of the project, which should 
result in a library of 35 volumes pub
lished by the Law Book Company and 
expected to retail at about $225 per 
volume.
Sir Zelman said the project was Mone 
solely of the profession, having been 
initiated by it and wholly under its 
control.
“The support given by the profession 
has been remarkable and the principal 
consulting editors in each state and 
territory are senior respected mem
bers of the judiciary,” he said.
“The work promises an historic trea
tise of Austrlaia’s laws.
“It has, in a unique fashion, brought 
together each branch of profession in 
unprecedented collaboration,” he said. 
Sir Zelman said the project is pledged 
to provide a work which meets the 
practitioners’ needs.

WANTED:

Practitioners to lecture in 
schools during Law Week 

1991.

Interested people should call 
Robyn at the Society on 

815104.

New appointments 
to Law Society staff
There are a couple of new faces at the 

Law Society.
Jim Campbell took up the position of 
Executive Officer (Managerial) in late 
January.
Robyn Smith became his Assistant 
and the Secretary of the Public Pur
poses Trust late last month.
Jim, 50, has extensive experience in 
the administration of trusts, both as 
the employee of private trust compa
nies and as Public Trustee in both the 
ACT and the Northern Territory.
He has a good deal of experience with 
legal firms, although he is not a for
mally qualified practitioner.
Jim is no stranger to the Northern 
Territory.
He arrived in Darwin in July of 1979 
to take up the Deputy Public Trustee’s 
position.
He acted as Public Trustee until March

Jim Campbell

of the following year and then moved 
to the Department of Lands to admini
ster land development and allocation. 
From July 1982 to September 1985, 
Jim was the Assistant Director of the 
Estates division at the NT Housing 
Commission.
More recently, Jim has been the Divi
sional Manager of Personal Trust and 
responsible for Tax Management for 
the a major trustee company in 
Queensland.

Robyn Smith, 28, is a Journalism 
graduate of the NTU and is now en
rolled in the Graduate Law pro
gramme.
She has lived in Darwin for the best 
part of 22 years.
She completed her education (but 
for a two-year interlude caused by 
Cyclone Tracy) in Darwin at Jingili 
Primary and Nightcliff High schools.

Robyn Smith

Robyn’s work experience is fairly 
diverse and includes marketing, pub
lic relations and promotion, political 
research and middle-management in 
private enterprise.
She has worked in Darwin, Papua 
New Guinea and Sydney.
Robyn replaces Cecilia Palma who 
resigned in February after four years 
with the Society.
Cecilia has no immediate plans and 
said she would like a couple of months 
off before resuming a full-time job 
later in the year.
The Secretary, Jodie Markwell, re
mains and is about to enter her fourth 
year with the Society.
The staff assures Society members of 
their prompt service at all times. 
You'll probably be delighted to know 
that the phone system is being up
graded, meaning that when you call 
you should not get the eternal and 
irritating engaged signal.
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Alicia Johnson 1.9.63-10.2.91

Alicia came to Darwin in 1987 after 

completing her Law degree at Monash 
University with many High Distinc
tions.
She commenced her Articles of Clerk
ship with Baker McKenzie of Mel
bourne, then moved to Darwin to 
complete her Articles with Mildrens. 
Shortly after being admitted to the 
Bar of the Supreme Court of the North
ern Territory, Alicia took up a posi
tion in Darwin with Australian Legal 
Aid.
From a very nervous, unsure Articled 
Clerk in private practice Alicia blos
somed into an extremely competent 
public lawyer who was always will
ing to do her best for her client.

Best representation

She believed in ensuring anyone who 
came to her had the best legal repre
sentation she could give.
Just before her death, Alicia had re
signed from Legal Aid Commission 
and took up a full-time lecturing posi
tion in the Law School at the Northern 
Territory University.
She was very excited by the prospect 
of teaching and had attacked the pre- 
pration of lecture material with her 
usual enthusiasm.
It is a pity the students will not have 
the opportunity to get to know her. 
Apart from practising the law, Alicia 
sought to involve herself in the com
munity with gusto.

Community involvement

Her involvement with the Family 
Planning Association, Rape Crisis 
Centre, Environment Centre and many 
other associations and projects kept 
her very busy.
Alicia was a person who, once she had 
given a commitment to a cause, poured 
all her energy into that cause.
Her selflessness was evident in her 
priorities: hockey would give way to 
interviewing clients in gaol; lunch

would give way to committee meet
ings.
If Alicia’s friends wanted to see her 
on a purely social basis, it would 
always be a quick lunch during a work 
day or on a rare evening when she 
didn’t have another commitment. 
Despite the limited time she allowed 
herself for social pursuits, Alicia had 
many friends. Those friends say she 
was well liked because she never had 
a bad word for anyone.
She always made an effort (if, indeed, 
it was an effort for her) to make the 
person she was talking to feel very 
special.

Tribute

The respect people felt for Alicia is 
perhaps best illustrated by the 
Women’s Advisory Council’s recent 
decision to sponsor an annual lecture 
called the Alicia Johnson Memorial 
Lecture.
The inaugural lecture will be held on 
her birthday, September 1.
For one so young to earn such a tribute 
is remarkable - but then Alicia was a 
remarkable person.
With Alicia’s death, the world has 
lost an intelligent, caring and very 
special person.
Her friends gathered to mourn her 
loss at a memorial service at her home 
at Bullocky Point last month.
The Society extends sincere condo
lences to her family, and her friends 
give thanks for the time they had with 
her.

Defence home 
amendments 
affect property 
settlements
A recent amendment to the Defence 
Services Homes Act (1918) may have 
a significant impact on property set
tlement and family welfare matters. 
Felicity Barr of the Defence Service 
Homes (DSH) said the changes mean 
that where a transfer of property is 
considered, the transfer cannot be ap
proved by DSH where a DSH subsidy 
is payable and the proposed trans
feree is not an eligible person under 
the DSH Act.
She said options available to a sepa
rated/divorced spouse in these cir
cumstances include utilising the 
spouse’s eligibility (if the spouse is 
also an eligible person), leaving the 
property in the joint names of the 
eligible person and spouse, and ap
proaching the Westpac Banking Cor
poration which may be willing to trans
fer the loan on an unsubsidised basis. 
Ms Barr said DSH clients who lodged 
an application to transfer property 
prior to the date of assent to the amend
ments may be affected by savings 
provisions.
“I fully appreciate that this change of 
approach may cause some difficulties 
in the administration of family law 
matters where a DSH-subsidised home 
is involved,” Ms Barr said.
Ms Barr said people seeking clarifica
tion of the changes should contact her 
at PO Box 21, Woden in the ACT, or 
telephone (06) 2891111.

James wins ASC post
Peter James of Ward Keller has been than as a representative of a partieular 

appointed to the NT Regional Con- organisation. But, he said: “1 would 
sultalive Committee of the Australia still regard myself at least as a liaison 
Seeurities Commission. Mr James offiecrfortheLawSoeietyandwillbe 
saidhisappointmenttothecommittec prepared to provide the Society with 
was made on an individual basis rather reports from time to lime."



BUCK$TOP: 
President's report

The 1991 Legal Year had a sad 
beginning with the tragic death of 
Alicia Johnson and the resignation of 
Justice Rice from the Supreme Court. 
The official opening of the legal year 
was wet.
Tony Hartnell, the Chairman of the 
Australian Securities Commission, 
spoke at the luncheon which followed 
a unique service in the Greek Orthodox 
Church.
It was disappointing that only 30 per 
cent of his audience was lawyers; the 
accountants were substantially in the 
majority.

New-look publication

Balance will be published monthly 
and articles from members are 
encouraged.
We anticipate publishing every month 
with the exception of January.
The copy deadline for each issue is 
the second Friday of the month.
The Society welcomes Jim Campbell, 
the Executive Officer (Managerial). 
Robyn Smith has recently been 
appointed Secretary of the Public 
Purposes Trust and editor of Balance. 
Council has a commitment to the 
provision of Continuing Legal 
Education (CLE) to its members. 
Lawyers, unlike accountants, appear 
less committed to updating their 
knowledge.
The Attorney-General has expressed 
his desire for lawyers to continually 
upgrade their knowledge and to 
maintain a keen interest in the 
dynamics of the law.
Some state societies have introduced 
a mandatory minimum CLE 
component for renewal of Practising 
Certificates.
Whilst this society is considering 
mandatory CLE components, it is 
firmly of the view that CLE should be 
offered in any event.

We are anxious to hear of the interests 
of practitioners for specialist CLE 
topics.
Leanne Robertson is the Councillor 
responsible for CLE, (see Council 
guide for contact number). 
Representatives from the Australian 
Taxation Office will be in the Territory

next month (see story, this page) for 
CLE seminars.
The ASC has advised that it will 
provide workshops on the 
Corporations Act in the near future.

Fee scales

The Supreme Court scale was 
increased $10.00 per hour from the 
beginning of January.
The Legal Aid Commission adopted 
its new scale this month.
There is considerable disquiet about 
the Local Court scale and the Society 
is once again taking up the matter 
with the Attorney and Chief 
Magistrate.
I anticipate that 80 per cent of all civil 
litigation will occur in the Local Court 
as a result of jurisdictional increases. 
The scale adopted disregards the 
independent findings about the costs 
of practices which underpin the 
Supreme Court scale.

Seminars 
on tax file 
numbers
The Australian Taxation Office, in 
conjunction with the Law Society, 
will hold seminars dealing with tax 
file number arrangements for 
solicitors.
Seminars will be held in Darwin on 
Monday April 8 and in Alice Springs 
on Wednesday April 10.
Both seminars will be between 2 and 
4pm.
They will cover a general introduction 
to TFN arrangements, specific 
information relating to solicitors 
(including investments affected, 
solicitor obligations as investment 
bodies and TFN quotation rules), 
income tax ruling and examples of 
TFN requirements for given 
investment structures involving 
solicitors, and a question time.
The seminars are expected to take 
about two hours and information 
papers will be made available.
We are presently arranging venues 
and the seminars will probably be 
held in a court room.
ATO officers Tom Story and Tim 
Drown will present the seminars.
Mr Story is the Assistant 
Commissioner of Taxation 
responsible for the Tax File Number 
initiative and Mr Drown has been a 
member of an ATO/legal profession 
working party on TFN arrangements. 
Register with the Society on 815104.

URGENTLY REQUIRED

Practitioners to act as coaches for 
teams in the 1991 Inter-School 

Mock Trial competition. 
Teams from Alice and Tennant 
are competing for the first time 

this year; we need coaches in both 
Darwin and Alice Springs (& 

someone for Tennant).
If you can help, please call Robyn 

on 815104 — quickly.
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Wills register provides 
a useful convenience

I by John Flynn, Public Trustee, & Graham Nicholson, Crown Counsel I

There is a statutory obligation under 
the Public Trustee Act for the Public 
Trustee to provide a depository for, 
and register of, wills.
Wills may be deposited with the Public 
Trustee, regardless of who is execu
tor, at no cost.
The Office already holds some 10,000 
wills.
The Public Trustee will not normally 
accept a will unless it is enclosed in an 
envelope.
The envelope should have written on 
it at least the name, address and occu
pation of the testator and the full name, 
address and occupation of the 
executor(s).
Once a will is deposited with the Public 
Trustee it can only be recovered by 
the testator personally or on their 
written authority.
If the testator dies, the Public Trustee 
is obliged to deliver the will to the ex
ecutor or one of the executors named 
on the envelope if that executor can be 
found.

The staff of the Public Trustee’s of
fice check major newspapers in the 
NT daily for the names of people who 
have died.
The names are checked against the 
will index and, if there is a will and the 
executor is other than the Public Trus
tee, the executor is notified as soon as 
possible.
The Supreme Court Rules recognise 
the extent of the Public Trustee’s 
depository of wills because the Rules 
require a seeker of a grant of Probate 
or Administration to testify in the af
fidavit of publication and search that 
the index of wills kept by the Public 
Trustee has been searched. The Rules 
also require theresultof such a search. 
In a 1988 decision, the majority of the 
High Court held in Hawkins v Clayton 
and Ors that the solicitor who pre
pared and held a will for safe custody 
may be liable for resultant injury to a 
beneficiary for failure to promtly 
notify the executor of the will of its 
existence.

The solicitor in that case was aware of 
the death of his client, but did not take 
any steps to locate the executor/re
siduary beneficiary for some years, 
resulting in loss to the estate.
The dissenting judges took the view 
that this imposed too greater a duty 
upon the holder of a will and the 
obligation that could arise, extending 
over many years in some cases, would 
be far too great.
The Court certainly did not say that in 
every case there was a legal obliga
tion on solicitors who hold wills to 
search papers for death notices, al
though no doubt it would be wise to 
do so.
The obligation of a solicitor is uncer
tain.
In view of this decision, practitioners 
who prepare wills for clients may 
wish to give consideration to obtain
ing their clients’ instructions to lodge 
the will with the Public Trustee rather 
than hold the will in their company 
office.

Copyright examined in federal report
A recent federal government report 
recommends that the remedies of con
version damanges and an action for 
detinue should no longer be available 
to owners of copyright as of right. 
The report, produced by the Copy
right Law Review Committee, is 
available from the Australian Gov
ernment Publishing Service.
Under the Copyright Act 1968, in
fringing copies are deemed to be the 
property of the copyright owner.
The copyright owner, in an action for 
infringement, may seek conversion

damages in respect of those infring
ing copies dealt with by the infringer 
in a manner inconsistent with the rights 
of the owner, for example in respect 
of copies which have been sold.

Detinue

The copyright owner may also bring 
an action for detinue of those infring
ing copies still in the possession of the 
infringer; the remedy would be either 
the return of the goods or damages. 
The Attorney-General, Michael

Duffy, said there were circumstances 
where the present law relating to 
remedies operateed harshly and op
pressively.
“The Committee recommended that 
the availability of the remedies of 
conversion damages and detinue 
should be within the discretion of the 
Court.
“The adoption cf such a measure 
would enable the Courts to protect the 
interests of copyright owners in the 
appropriate circumstances,” Mr Duffy 
said.
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Attorney-General pays 
tribute to Justice Rice
The Attorney-General, Daryl 

Manzie, has paid tribute to retiring 
Justice Phillip Rice.
Mr Manzie described Justice Rice’s 
retirement as “sadly premature.”
“He brought his experience, not least 
of which included a knowledge and 
understanding of the Territory and its 
people,” Mr Manzie said.
“His Honour’s first experience of the 
Territory was as a primary school boy 
in Alice Springs during the 1930s. 
“His period in Alice Springs served to 
foster an appreciation of the difficul
ties that can be faced in remote area 
living.

University

“After attending Adelaide High 
School during the early 1940s, the 
future judge commenced his career in 
the legal field by obtaining employ
ment as a clerk with a firm of solici
tors and taking first year law at Ade
laide University.
“The aspiring lawyer’s duties were 
interrupted in 1944 when he enlisted 
in the Royal Australian Navy and 
spent the next two years serving in 
Australia and overseas.
“His Honour resumed his legal stud
ies after demobilisation, graduated 
with a Bachelor of Laws and was 
admitted to the Bar of the Supreme 
Court of South Australia in December 
1950.

Home to Alice

“In 1951, His Honour returned to his 
acknowledged home town of Alice 
Springs where he was to practise for 
almost seven years.
“During that period, he frequently 
appeared as counsel for the defendant 
in a variety of cases ranging from

murder trials to mining disputes.
“In 1958 he was invited to join the 
Adelaide firm of Alderman Basil 
Clarke and Litdewood where, as he 
put it, the “rough edges were knocked 
off’ him.
“So successful was that process that 
he later became senior partner in the 
firm.
“His Honour’s appointment as a 
Queen’s Counsel in October 1970 
was soon followed by his decision to 
practise solely as a barrister specialis
ing in criminal law.
“In December 1983, in clear recogni-

Justice Rice

tion of his legal capacities, His Hon
our was appointed as a judge of the 
District Court of South Australia. 
“An interesting feature of the judge’s 
career was his continued contact with, 
and various honorary appointments 
to, the Royal Australian Navy. 
“These appointments included Judge 
Advocate at various naval courts mar
tial from 1971, Deputy Judge Advo
cate General for the Navy from 1978, 
Judge Advocate General from Octo
ber 1983 and later Commodore, the 
latter involving advice to the Chief of

Naval Staff on the propriety of all 
courts martial.
“Over the years, His Honour has also 
held a variety of appointments, in
cluding President of the South Aus
tralian Bar Association, Vice-Presdi- 
ent of the Australian Bar Association, 
Chairman of the Legal Practitioners 
Disciplinary Tribunal, Chairman of 
the Correctional Services Advisory 
Council and member of the Statutory 
Committee of the Law Society of 
South Australia.
“He also lectured in the law of evi
dence at the University of Adelaide 
from 1970 to 1973.
“More recently, His Honour held 
appointment as the Northern Terri
tory Director of the Churchill Foun
dation.

Commitment

“His Honour’s career can be described 
as an impressive illustration of his 
commitment to and abiding interest in 
the law.
“Moreover, his period on the bench 
established his reputation as an excel
lent criminal judge, a fact acknowl
edged by his peers.
“It is most unfortunate that the North
ern Territory Supreme Court has lost 
the benefit of his legal expertise due to 
ill-health.
“Indeed, as the aggravation of His 
Honour’s condition has forced his 
departure from this Territory which 
he so loved, the community as a 
whole has lost a valued member.
“On behalf of the government and the 
people of the Northern Territory, I 
bid farewell and extend my best 
wishes to His Honour and his family 
on their return to Adelaide.
“Their contribution to the Territory 
will be greatly missed.”
Members endorsed his speech.



DPP: confidence &
efficiency are critical
Len Flanagan, QC is the NTs first 

Director of Public Prosecutions, and 
his top priority is getting the DPPs 
office working quickly and efficiently. 
The veteran of Victoria’s prosecution 
system said he wanted the public to 
have confidence in the DPPs office. 
“My overriding priority is to make the 
community aware that we have a 
criminal prosecution process which is 
totally independent and will operate 
without fear or favour,” he said.

Public confidence

“We will hear submissions from any
one who wants to make them and we 
will consider them according to what
ever weight we think should be at
tached to them, be they from police, 
politicians or a community group.
“I want the public to have confidence 
in the overall administration of justice 
because I think most people generally 
expect courts to deal with people in a 
manner which gives them confidence 
that they are being protected so they

can go about their daily affairs un
troubled by intrusion,” he said.
“It’s the old legal cliche: justice de
layed is justice denied.
“Public perception is very important, 
and if we don’t have the confidence of 
the public then we’ll flounder.

Driver’s seat

“I suppose it’s all highly idealistic, 
but someone has got to have the goal 
and I seem to be in the driver’s seat for 
that purpose, so I have to do my best 
to achieve that,” Mr Flanagan said. 
He said he would achieve his priority 
by liaising with the relevant groups 
and individuals.
“I propose to liaise with everybody 
involved in the criminal process from 
the moment the accused is appre
hended until the moment the person is 
finally disposed of by the courts.
“I’ll do that with a view to determine 
where there are problems in relation 
to prosecution and where our prob
lems occur.

“Then I’ll try to eliminate some of the 
delays and inefficiencies I detect in 
the system.
“I want to liaise with the Police 
Commissioner, the listing authorities 
in the courts, the magistrates and 
judges, and especially the practitio
ners who operate independently. 
“The basic idea is to achieve co-op
eration among all of us so that the job 
is easier and the criminal justice 
machine turns over more quickly in 
the interests of all, with the para
mount aim being the improvement of 
justice,” he said.
Mr Flanagan was admitted as a barris
ter and solicitor in Victoria in 1957. 
He practised at the Bar for about eight 
years, then took a position as a Crown 
Prosecutor.
In 1977 he was appointed Chief Crown 
Prosecutor and in 1979 Crown Coun
sel.
Mr Flanagan spent a good deal of time 
as Acting Solicitor General and Di
rector of Public Prosecutions in Vic
toria.

Appointments of interest
Stephen Pendrill Charles (appointed 
Queen’s Counsel in the NT 31/1/91) 
Gregory Howard Garde (appointed 
Queen’s Counsel in the NT 31/1/91) 
Ross McKenzie Robson (appointed 
Queen’s Counsel in the NT 31/1/91) 
^fahatn Moshin (Appointed Judge, 
Family Court of Australia)
Arthur Cameron Fitzgerald (re-ap
pointed to the Trade Practices Tribu
nal)
Dr Barry Ian Aldrich (re-apponted to 
the Trade Practices Tribunal)

Johanna Plante (Associate Member, 
Trade Practices Commission)
Dr David Cousins (Associate Mem
ber, Trade Practices Commission) 
Helen Vortath (re-appointed to the 
Administrative Review Council) 
Stuart Hamilton (re-appointed, Ad
ministrative Review Council) 
lain Ross (appointed to the Adminis
trative Review Council)
David Hollway (apppointed to die 
Administrative Review Council) 
Clare Petre (appointed to the Admin

istrative Review Council)
Lindsay James Curtis (appointed to 
the Copyright Tribunal)
Michael Black, QC (appointed Chief 
Justice of the Federal Court) 
Leonard George Glare (appointed 
Chief Executive Officer of theFamily 
Court)
Dr Gavan Griffith (reappointed C/W 
Solicitor-General)
William Gurry (appointed Compa
nies & Securities Advisory Commit
tee)
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Rowe retires 
after 11 years

&e Executive Director of the 
Soci ety, Ted Rowe, has retired, 

ffis retirement in April this year brings to 
senti-a long and interesting career in the 
lav.
ledcame to the Territory from Sydney in 
879with his wife, then Stipendiary Mag- 
iitraie, Sally Thomas and their two sons, 
Chris and Nick.
5Sor#y thereafter Ted was snaffled by 
Bit local profession to act as the first Ex- 
oative Officer of the fledgling Law 
Saeiety.
1M started part-time work for the Soci- 
tigr.inlate 1979 .
Hissoon developed into a full-time part
time Job, and he found himself as the 
Snie&y’s representative on a number of 
onimittees, including the Law Reform 
Gmsmittee and the Legal Practitioners 
Ahnassions Board.
ffc saw the Society through a period of 
@Bat<development and change including 
tic issue by the Society of practising 
OBtiSaeates, a significant increase in the 
maifeer of Territory practitioners, the 
ifevelopment of the Independent Bar,

changes within our courts (Supreme 
Court, Federal Court, Local Court, Sum
mary Court and Family Court), signifi
cant increases in demands made upon the 
Society by Government and the increas
ing prominence of the Law Council, of 
which the Society is a constituent body. 
With his depth of experience as a practi
tioner Ted was a father figure to many 
practitioners in the relatively small Terri
tory profession and he was always a will
ing listener and helper for practitioners 
with problems or for those who simply 
sought guidance on practice matters.
Ted retains an interest in the law through 
Sally, our Chief Magistrate.
In his retirement we hope he continues to 
pursue some of the activites we know are 
dear to him, including his love for the 
Indonesian country, its people and lan
guage, and his general love of the Terri
tory lifestyle.
History will certainly show Ted Rowe to 
have been a significant figure in the de
velopment of the Law Society and the 
legal profession in the Territory. The 
Society thanks him for his contribution.

Concern over 
political bans
The President of the Law Council of 

Australia, Alex Chernov QC, said 
he sees the government’s ban on political 

advertising on radio and television as 
breaching some important elements of 
freedom of expression and free elections. 
“It is difficult to see any justification for 
such a sweeping interference in the right 
to freedom of expression,” he said.
Mr Chernov said the International Cove
nant on Civil and Political Rights, to 
which Australia is party, provides in ar
ticle 19 that “everyone shall have the 
right to freedom of expression, including 
freedom to impart information and ideas 
of all kinds through any medium.”
“The ban will limit that right,” Mr Cher
nov said.
He said the International Commission of 
Jurists in defining the Rule of Law and 
Human Rights said that “freedom of 
expression through the press and other 
media...is an essential element of free 
elections and is also necessary to ensure 
the development of an informed and re
sponsible electorate.”
Again, he said, that element will be lim
ited.
The Law Council, meeting in Alice 
Springs earlier this month, noted that 
radio and television are vital channels of 
communication for people in remote areas 
as well as for people throughout the coun
try whose main or only sources of politi
cal information are the electronic media. 
The Council also noted that a significant 
number of Australians in both city and 
country areas cannot read English and 
that banning political advertising on ra
dio and television would deny those people 
an important source of information.
The Law Council said it would be a retro
grade step to close any means of commu
nication.
“It is particularly undesirable that two of 
the most widely accepted and used media 
in a modern and free society should be 
subject to the ban,” Mr Chernov said.



In pursuit of 
a Model 
Building Act

Trust account 
legislation
On February 1 new legislation 

^affecting the administration of trust 
accounts came into effect. 

Regulation 11A of section 20 of the Cash 
Transaction Reports Act 1988 says:
“11A(1) A statement under section 20 of 
the Act in relation to an account that is 
held in trust need not set out the name of 
each beneficiary under the trust if the 
account:
(a) is an account held by, or operated in 
connection with, an exempt superannua
tion fund; or
(b) is a trust account held by:
(i) the Commonwealth, a State, the Aus
tralian Capital Territory, the Northern 
Territory or the Territory of Norfolk Is
land; or
(ii) a public authority; or
(iii) a local government body.
“(2) A statement in relation to any other 
trust accountmust state, instead of setting 
out the name of each beneficiary:
(a) the name and address of the trustee; 
and
(b) if the terms of the trust identify the 
beneficiaries by reference only to mem
bership of a class — details of the class.”

Pen Mend wanted
Pear Ed,
lam wririagto ask if you could assist me 
inlocadnganAustralian "p€*i paTor cor
respondent.
I am 36 yearsold and I practice law in a 
small firm located in a Suburb of St Paul,

: MmnesotaJnthenof th central part of the
United States.

i % pracneeis focused on health care, 
cotporafeiUHf administrative law.

: I am matnec^ have four young children, 
and enjoy reading, gardening, sewing, 
cress country skiing and antiques.
I would like to correspond with an Aus- 
aafian attorney to learn about your legal 
system mid your country.
&&yK.Marto
Miry Associates
60 Matie Avenue East, Suite 2Q4,
West St Paul 
Mnnesom 55118

___________________________ j

free seminar 
in Darwin soon
The Australian Uniform Building Regu
lations Co-ordioating Council 
(AUBRCC) is attempting to develop of 
Model Building Act 
A seminar will be held at the Hotel Dar
win Convention Centre from 9am to 
12noon on May 20.
The seminar is free, informal and invited 
debate on issues relating to the Model 
Building Act.
The seminar will be opened by Max Ort- 
mann, MLA, the Minister for Lands and 
Housing.
Lyall Dix, the Chairman of AUBRCC 
Executive, will speakon the reform of the 
legislative base and administrative provi
sions of the Act.
Kim Lovegrove, project leader and co
ordinator with solicitors Mills Oakley 
McKay, will speak on the benefits of uni
formity, plain English drafting, dispute 
resolution and legislative innovation. 
AUBRCC was established by agreement 
between the Commonwealth and state 
governments to develop a national ap
proach to building requirements.
In November 1990 AUBRCC commis
sioned the drafting of a Model Building 
Act by solicitors Mills Oakley McKay. 
The Model Building Act will provide for 
increased efficiency, particularly in the 
area of building approvals and will pro
pose liability reform for industry, local 
government and the consumer.
It will encourage cost savings for compa
nies and corporations which will be able 
to confidently brief one legal advisor to 
deal effectively with building matters 
arising in any state or territory.
Bookings for the seminar are essential 
and can be made to Tony Bartley at the 
Building Branch of the Department of 
Lands and Housing, GPO Box 1680, 
Darwin, ph 897475.
Seminar registration forms are available 
at the Society.

Law and 
literature
RMowing the success of the Law and 

iterature Association’s Sydney con
ference last year, a second conference is 

planned for the weekend of September 21 
and 22 at Monash University.
The conference organiser, J Neville 
Turner, has issued the first notice and call 
for papers.
Our own Chief Justice is listed to present 
a paper on Dickens and the Law.
Other papers include Politics, Fiction and 
Legal Change: Parliamentary and Judi
cial Attempt to Constrain the Way Legal 
Texts are Interpreted (Jeff Barnes), Sex, 
Lies and Defamation: The Bush Lawyer 
and Wessex (Penelope Pether), Chancery 
versus Equity in Bleak House (Kieran 
Dolin), Australian Lawyers and their 
Libraries in the Nineteenth Century ( 
Professor W Kirsop), Narrative Theory 
in Legal Analysis (Michael Meehan), 
Writers Agreements with Publishers and 
Strategies for Overcoming Unfair Con
tracting Practices (Colin Golvan) and 
Literary Criticism and the Law of Defa
mation (Justice Peter Heerey).
Anyone interested in attending the con
ference should contact the Society for a 
registration form.

Management, 
development 
workshops 
for practices
The Financial Management Research 

Centre in Armidale is running short, 
residential Legal Practice Management 

and Development workshops throughout 
the year.
The dates are May 13-17, July 22-26, 
September 9-13 and November 11-15. 
Please note that the September workshop 
is reserved for delegates from a practice 
of three partners or less.
Details of the workshops are available 
from Elizabeth Carey, telephone (067) 
725199.

!
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Blackburn to 
be guest for 
Law Week

Chinese 'justice* 
causes concern

Fonner New South Wales detective 
superintendentHarry Blackburn will 
be the Society’s guest during Law Week. 

The tteme for Law Week is The Media 
and The Law.
Mr Blackburn will address a joint Press 
Club/Law Society lunch to launch the 
week <m Monday April 29 (see back page 
for full!Law Week details).
He wil address a similar lunch in Alice 
Springs; on Friday May 3.
Mrs L$n Blackburn will address a lunch 
of female practitioners, female media per
sonnel and female police on Wednesday 
May 1.
Mr Blackburn, who was at the centre of 
one ofAustralia’s greatest legal debacles, 
was attested for serial sexual assault and 
kidnapping at the culmination of Opera
tion Ploto.
The New South Wales Director of Public 
Prosecutions dropped the Blackburn case 
because of lack of evidence.
A subsequent Royal Commission and 
Police Tribunal exonerated Mr Black
burn aad severely criticised police han
dling di the case.
The Pdice Commissioner, Mick Palmer, 
and Darwin television journalist Andy 
Bruyn will discuss The Media and the 
Law casRadio 8DN Talkback on Tuesday 
April 30.

Young Lawyers 
to meet in May
A ugralian Young Lawyers will hold a 

foung Lawyers Forum in Brisbane 
over tie weekend of May 18-19.
The Section has invited participation from 
all sta&s.
Amoragthe items set down for discussion 
are thefuture direction of young lawyers 
in Australia, closer interstate relations, 
ami a proposal for a National Trainee 
Advocacy Scheme.
Any ether items for discussion are wel
come.
Anyoie wishing to attend the forum 
shoulicantact the Society for details.

As the second anniversary of the 
Tiananmen Square massacre looms, 

the Law Council has expressed concern 
about the apparent failure by courts in 
China to conduct trials of pro-democracy 
demonstrators and others in accordance 
with its own Constitution and interna
tionally accepted standards of fairness. 
The Council also views with concern 
reports that the defendants in those trials 
were denied legal representation of their 
choice, that the trials were not open to 
observers and that upon conviction, the 
defendants were sentenced to harsh pen
alties.
In many cases, the defendants were pub
licly condemned through the Chinese 
media before they were tried.

Building branch call 
for submissions
The Building Branch of the Department 
of Lands and Housing has been restrac- 
trured in order to provide an improved 
service. ::
The Director, Richard Wallis, wants to 
set up a series of industry meetings to 
discuss the level of the new service and 
any issues solicitorsmay wish to discuss. 
A number of changes have been made, 
and others wil! be implemented soon. 
One of thechangesaffecting solicitors is 
file restrictions, meaning files will no 
longer be readily available for perusal, 
although folios from files can be copied. 
Further information, is available by con
tacting Mike Balch on 89648 L 
Anyone interested in meeting with the 
Building Brandi should register their 
name with the Society by the end of the 
month. :

The Law Council also views with great 
concern the reportly increasing use of the 
death penalty in China.
Amnesty International recorded 960 death 
sentences in 1990 and at least 750 execu
tions.
Amnesty said more than 60 people were 
reported in official media to have been 
executed in January this year, and that 
hundreds of death sentences were an
nounced during mass sentencing rallies. 
The Council has asked the Minister for 
Foreign Affairs and Trade, Gareth Evans, 
to take up the Council’s concerns during 
his forthcoming visit to China.
The Council has also expressed its con
cerns to the Chinese Ambassador in 
Australia for the second time this year.

Library changes
The Supreme Court Library temporarily 
has a change of staff.
Mary-Anne Meginess has returned from 
the Rerrimah Farm to fill in for Frieda 
Evans*
Contact numbers are: Librarian 896585, 
general enquiries and inter-library loans; 
$96580, general enquiries, fooseieaf and 
legislation: 896583.
The Society asks you to check through 
the li$tof missing oroverduebooks circu
lated by the Library.

OBA review
The Office of Business Affairs has com
menced a review of the Associations In
corporation Act
The Registrar, Barbara Bradshaw, is 
seeking comments and, particularly, 
suggestions for changes.
Contributions to GPO Bax 3021 Darwin.

Notes in brief...
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Capitalisation: what 
it should mean to you

Your legal firm has just completed a 
successful year.

Your personal year was terrific... 1500 
billable hours for a total of $400,000; and 
you originated $100,000 in new client 
billings for the firm.
The prospects for next year are even bet
ter for both you and the firm.
However your draw plus bonus was less 
than expected as the executive committee 
decided to withhold a portion of the earn
ings to provide the capital needed for next 
year.
Your reaction and the reaction of many 
partners in similar situations is that you 
have somehow been penalised.
You realise that the conservation of cash 
is important in these times and that it will 
mean more money for you someday in the 
future.
But that event is speculative and of little 
value to you today.
You even understand that frowth creates 
the need for more capital.
But somehow you believe that the money 
withheld is going to disappear into a muys- 
terious chasm invented to serve the machi
nations of the executive committee. 
Accordingly, it is critical that partners 
understand the importantce of capital and 
exactly what it is.

What is Capital?
Capital is the money or investment re
quired to support the assets and activities 
of the firm.
Your law firm is a business and, like any 
other business, requires an investment of 
capital to generate a stream of future 
earnings from which you will derive your 
compensation.
A law firm basically requires two types of 
capital:
* Permanent or fixed capital. This is the 
money invested in the fitout, the furniture 
and equipment. It is analagous to the 
investmenta manufacturer makes in plant 
and equipment;
* Soft of working capital. This is the 
money tied up in the operations of the 
firm. Put another way, a legal firm has to

by Anthony Etzine 
of AE Consulting, Sydney * *

fund the operations until the fees and dis
bursements are rendered and collected. 
This is the working capital of the firm.

How Much Capital is Required? 
When your firm set up office or moved to 
its present location, a decision was made 
as to the quality and type of furniture, 
equipment, fitouts and so on. This deter
mined the level of permanent capital re
quired.
The plushier your offices or the greater 
the degree of sophistication of your tech
nology, the greater the investment. 
These are essentially one-time decisions 
which have an impact over a number of 
years.
although it is difficult for a fee earner 
individually to effect the level of perma
nent capital, all fee earners can effect the 
level of earning capital required. 
Remember that working capital was de
fined as the capital necessary to fund 
operations until the fees and disburse
ments have been collected.
Essentially, the firm is funding its work in 
progress and debtors or, more correctly, 
the costs incurred to generate these assets 
(ie salaries and overheads).
For instance, if your total lock up is 
$1,000,000 and your firm is making 40 
per cent on every dollar billed, you are 
required to fund60 percent of this amount, 
or $600,000.
Two important factors can be extrapo
lated from this:
* The more profitable the firm, the smaller 
the capital investment required and the 
more that will be available for partners’ 
compensation;
* The longer your work in progress and 
debtors are outstanding, the longer your 
capital investment is tied up.
In periods of growth, whether by mergers 
or internally, additional working capital 
is required.
One must be aware that the hiring of 
solicitors is an investment in future prof

its which requires immediate funding. 
Furthermore, capital will be required to 
finance liabilities not yet recorded or rec
ognised by the firm.
Examples of this include unfunded retire
ment plans and buyouts of partners due to 
death, disability or withdrawal.

How is Capital Financed? 
Capital for legal firms can be provided in 
the following ways:
* Undistributed earnings;
* Capital contributions;
* Bank borrowings;
* Partner loans.
The mix of the alternatives a firm chooses 
depends upon the collective risk profile 
of the partners.
Some firms are comfortable with high 
levels of bank debt and the corresponding 
increase in financial risk.
Others choose to have minimal debt. 
There is no standard approach. 
Generally I would recommend that per
manent capital be funded by long term 
sources (long term bank debt and capital 
contributions) and working capital be 
funded by a mixture of short term bank 
borrowings and undistributed earnings. 
In addition, I would recommend that firms 
reduce their financial risk in tough eco
nomic climates by following a more 
conservative capitalisation policy. 
Finally, there are still some firms that 
pride themselves in not requiring capital 
contribution from new partners.
This is an exercise in self delusion and 
does nothing for the “employee mental
ity” that exists among so many partners.

Conclusion
The complex financing needs of today’s 
legal firm requires a higher level of capi
talisation than in the past and a clearer 
understanding by all partners on the na
ture and the need of capital.
It should be realised that the capital struc
ture chosen is the result of negotiations 
among the partners and represents com
promises between the different situations 
that each individual brings to the table.
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Poor taste
Tow hat v*ere the closet membersof the 
Alan Jones fan dub referring at the 
Babr^in/Penrith match?

Gotta get back to 
Jacks

Name the barrister who was decked by 
his sr* year old daughter in Hungry 
Jack^*. The moral of the story Isdonot 
eat at Hungry Jacks.

April
admissions

George Sy me^nakis, Grime Hardy 
Andrew Mtis^rave, Philip & Mitaros 
John Trevv, QC, Visiting Counsel 
Camilla Hughes, Cridlatids 
Gary Hevcy, Visiting i ounsel

TXT
Tripie T Heaslip hasetuneontof retire
ment in work for Turner & Deane on 
an occasional basis - Tanya still has a 
problem with reverse parking near 
motobrikes - ibe Phantom video w ill 
be released soon.

Leaks welcome
Redlvxk will” lee fully accept salacious 
contributions front anyone w ith some
thing to tell. Dead letter drops to the 
Supreme Court box of the Law Society.

Spider's

Chilly ride
The Secretary-General of the Law 
Coencil was last seen at 4am in Alice 
Springs heading toward Bojangles 
perilously perched and hanging on for 
dear life in the back of a Mini Moke.

Litigation loss
The Litigation departments «f Philip 
& Mitaros and Mitdrens are likely to 
be depleted in the near future by cer
tain elevations, to barristerial heights.

Pour quoi?
Former musician Alistair Wyvillis tak
ing leave of absence in October tostudy 
taw in London, Knowledge of the law 
has not previously been a problem for 
him.

Going home
Sandy McDonald is leaving Poveys in 
Alice Springs to renew his acquain
tanceship with kilts.

Bar Act
The Queensland Bar took out the prize 
for the Outstanding Act at the Confer
ence of Law Societies in Alice Springs. 
The Act involved an altercation with a 
hitherto open glass door. A number of 
overzealous security types were even
tually placated.

Reunited
Danny Masters, after practising in Dar
win, Alice Springs and Adelaide, has 
left Poveys and been reunited with his 
former partners !, lies and Farquharat 
Crkllands.

Web

Meaty job
Reler Andersimotthe^lkJatbs fnM team 
of tbe Department of Law, bavingdeait 
witkCustudy and Hospitals.has moved 
ta Afeattoirs.

Accolades, but...
Whkh Mock Trial Magistrate told a 
would-be barrister that she w ould make 
either ao excellent actress dr ap excel
lent advocate and that the only thing 
holding her back was her junior bar
rister? , ..." :

Opening?
The new Supreme Court building will 
hopefully be opened in July. Theques- 
tibn is which year?

Moving story
The Legal Aid Commission is not mov
ing to the Corporate Affairs Conanis- 
sion building at this stage—Treasury 
appears unwilling to pay tor the move 
mid obviously prefers paying rent' .

Thanks DTC
Oar thanks to the Darwin Turf Club 
tor donating First Prize for the Trials 
and Tribulations quiz eight/dinner 
dance, The prize is eight tickets into 
Derby Day on July 27 in the lead up to 
the Darwin Cup. We do, of course, 
have other prizes for the evening.

*♦* Redback



Research grant for study of 
Aboriginal arts & copyright

A University of Queensland researcher 
is investigating reforms aimed at 

protecting intellectual property rights of 
Aboriginal people in traditional artistic 
works.
Dr Kamal Puri, an associate professor of 
law and Deputy Dean of the TC Berine 
School of Law, has been awarded a 
$45,000 Australian Research Council 
grant to undertake the research over the 
next two years.
Dr Puri’s research will concentrate on 
intellectual property aspects of folklore. 
He said protection under the present 
copyright regime was limited in time, and 
since a good deal of folklore was ancient, 
it would not qualify for protection.
He proposes to analyse these types of 
hurdles to make practical suggestions for 
reform likely to lead to economic and 
social benefits for Australia.
Dr Puri said the concept of Aboriginal 
intellectual property rights was gaining 
momentum at national and international 
levels because of commercial exploita
tion of the artistic works of indigenous 
people.
“One example can be found in the recent 
copyright case of Bulun Bulun v Nejlam

Pty Ltd in the Federal Court of Darwin, 
later settled out of court by payment of a 
large sum,” Dr Puri said.
“This case involved one of the best known 
bark painters in northern Australia and a 
T-shirtmanufacturer who reproduced one 
of the artist’s paintings, At the Waterhole, 
without his permission.
“Furthermore, the T-shirt carried a label, 
marked The Aboriginals, and a swing 
ticket giving a description of the artistic 
work.
“The manufacturer and shops gave under
takings that they would not manufacture 
or sell any product featuring that paint
ing.”

High Court

Dr Puri said litigation had been looming 
in the High Court of Australia for some 
time over the alleged reproduction of the 
artistic work of Northern Territory artist 
Terry Yumbulul on the ten dollar note. 
“The Federal Government issued 17 
million of these commemorative notes 
and Yumbulul asked for their recall or 
damages amounting to $ 170 million, their 
face value.

“This year-long saga was recently re
ported in the media to have ended in an 
out of court settlement with the Reserve 
Bank paying $10,000 to the artist, Yum
bulul, for the use of his artegact, the 
Morning Star Pole.”
Dr Puri said folklore was a window to a 
community’s cultural and social identity, 
its standards and values.
“I believe the Australian community 
should be made aware of the fact that 
folklore is an integral part of our heritage 
and that there is an urgent need to iden
tify, preserve and protect folklore from 
the risks of its being forgotten, distorted, 
impaired, caricatured or pillaged,” Dr Puri 
said.
“The unauthorised reproduction of art
works is a very sensitive issue in all 
indigenous communities as artworks and 
the recitation of folklore play a signifi
cant role in their ceremonies and cus
toms.”
Dr Puri, who has conducted pilot studies 
of the New Zealand Maori peoples ’ righ ts 
in their folklore, has published exten
sively in the area of copyright law and 
folklore protection.
His research has resulted in five books 
and more than 20 articles.

PRESIDENT:
John Stirk

Legal Aid Standing Committee 
Ph:816455 

VICE-PRESIDENT:
Terry Gardner

Ethics/LPA Standing Committees 
Ph: 814833 

SECRETARY:
Meredith Harrison

Supreme Court Library Standing Com
mittee 

Ph: 895511 
TREASURER:
Brian Cassells 

Ph: 818322
IMMEDIATE PAST PRESIDENT: 

Ian Briggs
Business Law/PPT Standing Committee 

Ph: 817333

WHO’S WHO
ALICE SPRINGS REP:

Max Horton
Law Reform Standing Committee 

Ph: 521211 
COUNCILLORS:

Kim Graves
General Practice Standing Committee 

Ph: 815111 
Neville Henwood

Courts/Litigation/Federal Law Standing 
Committees 
Ph: 815111 

Markus Spazzapan
Public Image/NTU Standing Committees 

Ph: 812971 
David Alderman

Professional Indemnity Insurance Stand
ing Committee 

Ph: 812971

COUNCILLORS
(continued)

Leanne Robertson
Continuing Legal Education Standing 

Committee 
Ph: 895511 

Dianna Elliott
Family Law-Criminal Law Standing 

Committee 
Ph: 815544

LEGAL PRACTITIONERS ADMIS
SION BOARD:

Peter Barr 
Richard Morgan 

Dean Mildren QC 
John Neill 
Ted Rowe
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The advantages of a 'dusty office 
in the northern boondocks...'

An excerpt from The Terrible Truth About Lawyers
To illustrate what can happen when a 
client isn’t sensitive to the question of a 
lawyer’s turf, I must pass along an ac
count of perhaps the cosliiest tactical error 
I even made in the election of an attorney. 
A number of years ago, I and a group of 
IMG clients invested in a leasehold on 1.2 
million acres in the Northern Territory of 
Australia, not far from the town of Dar
win. This parcel of land was almost the 
size of Holland, and we leased it long
term for less than a dollar an acre.
The government of Australia was the 
lessor on the property; its goal, of course, 
was to promote the development of the 
Northern Territory. Accordingly, the 
government wrote a provision in the lease 
stating that the land had to be improved 
by a certain amount of investment each 
year, for the building of fences and so 
forth, so that the property could be used 
for cattle.
Now, we had no intention of getting into 
the ranching business. We had bought the 
property as a speculation — and had 
made this very clear to the prestigious 
Sydney-based lawyer who handled the 
transaction for us. The lawyer, in turn, 
assured us that we had nothing to worry

about. No one had ever paid any attention 
to the land-improvement clauses. They 
were in the nature of a mere formality, 
and no one ever inspected the property. 
Besides, would anyone really insist that 
we build a fence around a piece of prop
erty almost the size of Holland?
As it happened, someone would.
Shortly after we acquired the lease, a man 
named Gough Whitlam became Prime 
Minister of Australi. He had run his 
campaign on an Australi First theme, and 
one of his primises was to discourage 
foreign investment and foreign owner
ship of Australian property and assets. 
This was going on half a world away from 
where we were based, you understand, 
and with all due respect to the importance 
of Australia’s domestic politics, Mr Whit
lam’s sentiments were not exactly mak
ing world news. We were dependent on 
Our Man in Sydney to keep us posted. 
But here we had made a terrible misjudg- 
ment. Sydney is about as far from the 
Northern Territory as, say, New York is 
from Nevada, and, as the saying goes, all 
politics is local politics. Our cosmopoli
tan attorney simply didn’t understand how 
virulent (and how opportunistic) was the

nationalist feeling the the frontier north. 
So it took us absolutely by surprise when 
we were suddently informed that our Hol
land-sized piece of land had reverted to 
the state because of our failure to develop 
it! We were given no warning of this turn 
of events, and no chance to correct the 
situation. It was just handed to us as a fait 
accompli.
Eventually we went to court in northern 
Australia and, after great trouble and 
expense, managed to reach a resonable 
settlement with the government.
But matters should never have come to 
that.
All along, we would have been better 
served by a sole practitioner in a dusty 
office in the northern boondocks — 
someone who knew the turn and was in a 
position to sense the changing climate — 
than by our fancy lawyer who was hope
lessly out of touch with the local realities. 
This piece was contributed by Sandy 
McDonald in Alice Springs, who came 
across it in a book called The Terrible 
Truth About Lawyers.
The book was written by Mark H McCor
mack, author of What They Don t Teach 
You at Harvard Business School.

Books: what's new at what price
The Society has received three books 
from The Federation Press in New South 
Wales.
All are available for review, and we en
courage practitioners to read the books 
and submit reviews for the next issue of 
Balance.
The books arq Sentencing in Tasmania by 
Kate Warner, The Rights of Parties to 
Illegal Transactions by Neil Thompson 
and Partial Excuses to Murder by S tan ley 
Yeo.
Anyone wanting to read the books should 
contact the Society.
Other books available from Federation 
Press (but not held by the Society) are

Shareholders Rights and Remedies by 
Peter Willcocks ($40.00), The New 
Company Law by Peter Gillies ($39.95), 
Lawyers, Social Workers and Families 
by Stephanie Charlesworth, J Neville 
Turner and Lynne Foreman ($35.00), 
Drug Law in New South Wales by Peter 
Zahra and Robert Arden ($50.00), Aus
tralian Debt Recovery Law by Bruce 
Kercher ($27.50), The Business of Gov
ernment Western Australia 1983-1990 
edited by Allan Peachment ($25.00), The 
Art of Cross-Examionation by Francis L 
Wellman ($30.00), Business Law 3rd Edi
tion by Peter Gillies ($44.95) and Con
temporary Issues in Product Liability

edited by Dr Ellen Beerworth ($35.00). 
Federation’s address is PO Box 45 An- 
nandale NSW 2038; DX 3922.
Also available from the LeoCussen Insti
tute is a new book by Max Perry, Basic 
Evidence: A handbook for legal practi
tioners ($35.00).

Contributions to Balance are 
most welcome.

Please send anything you have 
to the Society via our court 
box, GPO Box 2388, or via 

facsimile 411623
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The legend that was
This is a speech made by Justice Rice to a Bar and Bench lunch 
in 1985. It is reprinted here in the interests of legal history.

Following the first Japanese air-raid 
on Darwin in February 1942 the Su
preme Court of the Northern Territory, as 

It then was, was evacuated and all court 
records and accoutrements were gathered 
m by one man and taken in the course of 
many excursions to a slit trench.
His Honour Judge Wells, who was the 
Supreme Court judge of the day, remained 
in Darwin throughout the war except for 
periodical circuits which took him to Alice 
Springs.
On the occasions that he visited that town, 
die man who had salvaged most things 
from the court drove his highly polished 
1929 Dodge and parked daily outside the 
Alice Springs Courthouse.
He was indeed the fattest man I have ever 
seen.
He made Sidney Greenstreet of Casa
blanca fame look like the Thin Man.
His sparkling dentures made with the 
precision of a fitter and turner unfortu
nately lacked the vulcanizing effect of his 
gums, the result being a perpetual beatific 
smile.
He wore the fashionable Darwin rig of the 
day which made him look like a planta
tion owner.
He was habitually attired in long white 
Housers, shirt with long sleeves and black 
fre.
His girth was enormous and to prevent his 
midriff from becoming blackened by the 
frakelite-type steering wheel of his car 
which dug into his paunch, he donned a 
little white apron at all times before get
ting into his car.
You might well ask what had this man to 
do with the court as it then was? 
lb many, he was the court in all its forms, 
in fact, he was Judge Wells’ right-hand 
man and accompanied him everywhere 
he went, and did everything for him but 
decide the case on which His Honour was 
presently enegaged.
He was none other than Joseph Wesley 
Michols, known as Sheriff Nichols, or to 
Ms many friends simply as “Nick.”
In his time, he held some 29 official 
positions.
He was the Clerk of Courts, an all-em

,-S

bracing title which covered the Supreme 
Court before the title of Master was ac
corded to the role, Clerk of the Local 
Court and Clerk of the Licensing Court. 
He was Registrar-General of Deeds which 
included both the Land Titles Office and 
the General Registry.
He was Commissioner of Stamps, Com
missioner of Succession Duties, Public 
Trustee, Registrar in Bankruptcy, Regis
trar of Companies, the Commonwealth 
Electoral Officer, Registrar-General of 
Births, Death and Marriages, a Special 
Magistrate, Justice of the Peace and Clerk 
of Arraigns.
In short, whatever official tide there was 
for public office in the service of the law, 
he was the holder of ii.
Quite apart from these official funcdons 
he was an old soldier of World War I and, 
because of his skills as an amanuensis, he 
was not only President of the RSL but the 
Secretary as well.

Versatility

To illustrate Nick’s versatility, I can tes
tify to the fact that on one occasion when 
he was sitting alone as a Special Magis
trate at Alice Springs dealing with a World 
War II veteran who found himself before 
the court on an almost daily basis for 
drunkenness, His Worship simply 
fined”Machine Gun” Mick ten shillings 
for his latest offence, left the Bench, and 
was then approached by the defendant, 
this time in his role as Secretary of the 
RSL, and Mick said to Nick: “Can you 
lend me ten bob?”
Nick opened his RSL drawer which held 
the contents of the provident fund, handed 
Mick a ten shilling note which Mick re
turned to Nick in his role as Clerk of 
Courts and Receiver of Public Moneys, 
and the fine was thereby paid.
It was Nick who, in 1951, presented me 
with my first wig and gown, both of 
which had been in storage since that first 
raid on Darwin.
The wig had endured the ravages of time, 
the gown was something akin to a mini
skirt, but nonetheless fulfilled my re

quirements until I had earned enough to 
replace both articles of court attire.
At that time, there were four practitioners 
only in Darwin: Brough Newell, John W 
Lyons, a man named Coop and the other 
had abandoned his practice to join Am- 
pol.
There were two legal practitioners at Alice 
Springs: Neil Hargrave and myself.
And the other two in the Territory were 
Mrs Holds, the wife of the Postmaster at 
Tennant Creek, and Bill Nobbs, who was 
later to bevcome a judge of the Family 
Court, but who has since retired on ac
count of ill-health.
The court at Alice Springs was diago
nally opposite the present court complex 
and all criminal trials, except for murder 
and treason (of which there were none), 
were conducted by a judge sitting alone 
without a jury.
Unfortunately, Judge Wells had the the 
misfortune to be involved in a serious 
road accident on the Daly Street Bridge in 
Darwin and retired shortly after I had first 
set up in practrice at Alice Springs.
His Hnour’s place was filled by His 
Honour Mr J ustice Martin Rudolf Chem
nitz Kriewaldt who, inciden dally, despite 
his undoubted prowess as a lawyer, had 
not taken a law degree but had completed 
what was then called the Final Certificate 
in Law at Adelaide University.
His academic qualification was a Bache
lor of Arts, University of Wisconsin in the 
USA.
During the very close associadon be
tween Judge Wells and Sheriff Nichols, 
the Sheriff had acquired a facility for his 
own brand of pidgin English.

Pidgin affirmation

Under the Evidence Ordinance, once it 
was established that a witness lacked 
competence to swear on oath, the court 
form of affirmation devised by Sheriff 
Nichols took this form: 
etJacky, you bin see that big boss fealla, 
all same judge, bin sit longa there?” - 
pointing to the judge.
Jacky replied: ((You-eye.” I



Sheriff J W Nichols
"He became exceedingly testy...stripped Nick of his function and substituted 
an associate, the first of whom was John Somerville..."

“Now you bin tellum all same judge fell 
all about that trouble bin come up longa 
Yuendemu. You bin tellum all same true 
fella what you bin see longa your own 
eye, not what some bugger bin tellum 
longa your ear. No more gam, no more 
humbug?”
Jacky replied: “You-eye.”
“Now you bin tell him all same judge big 
loud voice, all same corroboree?”
Jacky replied: “You-eye.”

Acceptable

The so-called affirmation having been 
administered, Jacky would then be exam
ined by the Crown Prosecutor and so the 
trial would proceed successively with each 
Aboriginal witness who was called.
This procedure was accepted during the 
course of several trials by Mr Justice 
Kriewaldt, but it soon became apparent 
that defence counsel would invariably 
rely upon the argument that the testimony 
of such a witness, who was not duly 
sworn and who had not taken the appro
priate affirmation, amounted to little more 
than the testimony of a child of tender 
years whose evidence needed to be cor
roborated.
As a result, the number of acquittals 
became somewhat disproportionate in 
comparison to expected convictions, 
especially at the hands of Mr J L Travers, 
QC, as he then was.
Now Mr Justice Kriewaldt, who had had 
a very strict and Christian upbringing, 
and who was a dedicated Lutheran, learned 
more and more about Aborigines, and 
especially those in the Hermannsburg area 
and in the many missions at the Top End 
of the Territory.
He became exceedingly testy about what 
I might term the Nichols’ form of af
firmation and not only put a stop to it, but 
stripped Nick of his function and substi
tuted an associate, the first of whom was 
John Somerville, followed by John Mer- 
ity, George Cridland and George Kicken- 
son, to administer oaths or affirmations 
strictly.
Nick was relegated to his many and di

verse activities, but no longer admini
stered his form of affirmation.
After the new sewaring-in procedure had 
been adopted for some time, the Crown 
was called upon to prosecute the Cham
bers brothers on an indictment for mali
cious wounding of Aborigines who had 
taken up a position on the roadway, block
ing the entry of station vehicles to the 
homestead on their property.
The Crown allegations were serious and 
there was a great need to ensure a convic
tion in order to put an end to what was 
considered to be extreme maltreatment of 
Aborigines.
The Crown was instructed by Professor 
Bailey, the then Commonwrealth Solici
tor-General, to brief HG Alderman QC, 
as he then was, to lead for the prosecution, 
especially as the Minister for Territories, 
Mr Paul Hasluck, as he then was, had the 
responsibility of accounting to the United 
Nations for these alleged acts of atrocity. 
When the case came on for trial at Darwin 
the Courthouse was still an army-type 
Sidney Williams hut located on the Es
planade a short way down from the Hotel 
Darwin.
The Bench was at the northern end; there 
were one or two overhead fans and the 
sides of the hut were almost completely 
open.
At this time John Somerville was the 
associate and Mr Justice Kriewaldt di
rected that he swear in the first witness. 
In the meantime, Harry Alderman QC, 
who was leading Keith Edmunds for the 
prosecution, left his seat at the right-hand 
end of the Bar table and moved to a 
position outside the courtroom and lit up 
a cigarette.
Billy, the first witness, was asked whether 
he was a Christian and upon his answer
ing that he was, the judge directed that he 
take the oath.
The oath was administered by the associ
ate whereupon Travers QC, for the two 
accused, arose and applied to the trial 
judge for leave to examine the witness on 
the voir dire.
His Honour reluctantly granted this ap
plication because it involved the compe

tency of a witness and the examination 
went something like this:
“Now, you have told the court, Billy, that 
you are a Christian boy?”
“Yes.”
“Andyou know what that book is that you 
held in your right hand?”
“Bible.”
“And you know what the Bible is all 
about, Billy?”
“Yes.”
“Now will you tell His Honour what the 
Bible is all about?”
“God.”
“Now, Billy, tell us who God is?”
Billy hesitated, looked up at the Bench, 
then around the court and then along the 
Bar table and, seeing the vacant chair, 
said: “Him bin that fella him bin go out 
for a smoke.”
Happy to say that notwithstanding this 
challenge to the competency of the wit
ness for the prosec ution, con vie tions were 
duly recorded and justice was done.
The Supreme Court in what I might call 
Kriewaldt’s day sat principally at Darwin 
and at Alice Spriogns during such times 
as circuits would be fixed by the judge. 
In addition, however, Mr Justice Kriealdt 
took every opportunity to see as much of 
the Northern Territory as he could, and on 
two occasions he appointed sittings on 
outback cattle stations.

Outback trials

The first rime was at Anthony’s Lagoon 
Station where he conducted the trial of a 
celebrated Territorian who was a re
nowned cattleman named Wason Byers. 
Byers was charged with cattle duffing, as 
it was euphemistically called.
The Crown alleged that he had stoled 
callte from Victoria River Downs Station 
and had superimposed his Coolibah Sta
tion brand over the VRD brand.
The case lasted many days and was con
ducted on the verandah of the station 
homestead with the judge and all counsel 
in full legal regalia.
Byers was acquitted thus notching up one 
of Travers; many victories in the North-

9
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The legend

was Sheriff 
JW Nichols

continued from page 9 
m Territory. This case, incidentally, 
.jFeceded the Chambers’case.
Is Honour also sat at the trial of two 
ymsag men who had set up camp at a place 
oiled Siegel’s Creek in the gulf country 
jist west of the Queensland border, 
ley were charged with stealing a large 
krd of cattle from Alexandria Station at 
aplace called Michibiyo Waterhole. 
lai trial lasted a week and was con
doled in a corrugated iron shed some 
dstance from the homestead of Alexan
dra Station.
Tie accused were convicted of stealing 
smething like 12 cattle only, for which 
tfey were sentenced to a short term of 
imprisonment and the payment of a sub- 
sfiniial fine.
Ihu can well imageine, therefore, why 
M Justice Kriewaldt was inspired to urge 
tk Commonwealth to build the present 
Sspreme Court building since the court 
Utilities were very poor indeed. 
Aihough I did not know Judge Wells 
prsonally, I was breifed to appear against 
to at the suit of one of those injured in 
tie road accident which brought about his 
pemature retirement.
He Commonwealth had offered to make 
mex gratia pay ument of 5000 pounds to 

client on the judge’s behalf, but His 
Efoour had persistently refused to ap
pose of the Commonwealth interven- 
to.
Hb had considered himself blameless, as 
irieed he may have been.
Mvertheless, on the morning of the trial, 
M' Dick Ward, as he then was, who 
sheared for Judge Wells, finally received 
nstnuctions to settle the action on that 
tos.
Tfcput the case in its proper perspective, 
aihat time there was no compulsory third 
pEty insurance in the Northern Territory. 
He days of Judge Wells, Sheriff Nichols, 
M Judtice Kriewaldt, Sire Harry Alder- 
nm QC, the Honourable JL Travers QC 
ad Justice Ward have long since passed, 
bat each in his own way contributed in no 
ssali measure to the success of the court 
aat snow is.
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Nick's Place

Supreme Court under 
pressure: judge needed

by the President, John Stirk

Justice ReeTsretirement has overloaded 
tf the Supenae Court to the extent that 
practitionas cannot be sure of the availa
bility of a jidge to deal with interlocutory 
matters.
Tie ditty pdge system has all but van
ished.
Tie Attosey-General has assured the 
Law Society that a replacement for Jus- 
tee Rice isbeing sought.
Ebwever, villi a number of substantial 
cnminal matters soon to be listed, it ap
pears that die Court will have to run at 
least two cH»mal courts for a substantial 
part of theaeact year.
There ihasSeean no announcement of an 
acting judge whilst Justice Nader is on 
teg service leave.
WM£e /practitioners will be aware of the 
teeconsuaiiitsof finding suitable appli
cate, ahe inevitable delay will lead to 
tehorcriicisin of the judicial system by 
tie public.

¥aw Wetfcrufis from April 28 to May 4. 
A-^TTie Society has organised a pro- 
genume f«r E&arwin and Alice Springs. 
FMl detail ase on the back page of this 
teie.
Harry Blieklbiam is speaking on The 
Media anithe Law.
I anticipate tfeis subject will lead to dis
cussion inuhe respective responsibilities 
(ipractitiffieacs, the police and the media, 
aid the bdtacang of a right to a fair trial 
with the pibLic's right to be informed. 
Iexhortyoi to attend the functions organ
ised for Lav Week.

|Hhe Society is currently seeking the 
J vie wsof practitioners in their needs 

fer Contiaiing Legal Education.
I urge yonto -respond to the letter for
warded toyou.
We ane hqpefel of providing sessions on 
a monthly basis and building a video 
library onareas of interest.

These matter require the input of all 
members.
The legal profession has the privilege of 
self-regulation - it is our obligation to 
ensure our standards are maintained 
through Continuing Legal Education. 
The CLE session on Local Court rules 
was well attended in both Darwin and 
Alice Springs.
The rules are currently being reviewed 
and any suggestions for improvement or 
modification should be made to Neville 
Henwood.

A Community Legal Centre for 
Casuarina is awaiting a home.

The Society's Public Purposes Trust has 
approved grants for the purchase of capi
tal equipment.
The Attorney-General has been enthusi
astic in his support for the plan. 
Presently, suitable accommodation sites 
are being considered.
Any practitioners who can assist the 
Centre once is has found a home should 
contact Jenny Hardy (897533) or Alistair 
Wyvill (818322).

The first meeting of the Law Council 
of Australia in the Northern Terri
tory took place over 22 and 23 March.

A Conference of Law Societies was held 
on the 24th.
Thanks must go to Kim Graves who has 
spent a number of years persuading the 
Law Council of the delights of Alice 
Springs, to Peter Robinson who encour
aged Alice Springs practitioners to wel
come the delegates, and to Max Horton 
for his reminisces of the sublime practice 
of law in Alice under the tutelage of 
Barker, Martin and Everingham.

Finally, as a profession, we are the 
poorer with the passing of Kevin Mur

ray QC.

Intellectual
Property
committee
resurrected
The Council of the QueenslandLaw 

Society has reactivated its Intellec
tual Property Advisory Committee. 

Noelene Straker, the Research Solicitor 
at the Society, said the Committee recog
nises the need for industrial and political 
debate about the commercial, legal and 
social treatment of intellectual property. 
She said the Committee also recognises 
the need for research and education in the 
area.
The Society is seeking expressions of 
interest or papers from people interested 
in this field.
Contact Noelene Straker, Queensland 
Law Society Inc, GPO Box 1785 Bris
bane, 4001. Facsimile (07) 2335999, 
DX123.

Reforms for 
Federal Court 
help battlers
The federal government has moved to 
amend legislation to give groups with a 
commonlegal claim better and cheaper 
access to the Federal Court.
The Minister for Justice, Michael Tate, 
said the reforms could benefit sharehold
ers who had suffered loss as a result of a 
misleading prospectus or stock market 
manipulation.
"This is a reform on behalf of many 
individual Australians, without great fi
nancial resources, who can be adverseley 
affected by the actions of one company or 
ganisation," he said.
"On the other hand, for the companies 
and organisations concerned, it could be 
a more efficient way to deal with legal 
disputes than the present alternative of 
facing a succession of individual cases."
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LAW WEEK 1991

MONDAY APRIL 29

120© The Media and The Law. An address by former NSW detective superintendent Harry 
Blackburn to launch Law Week. Rooftop Restaurant. Tickets $30.00. Phone 815104 or 816308.

TUESDAY APRIL 30

1000 Police Commissioner Mick Palmer and Darwin Journalist Andy Bruyn debate how the
law is reported on Radio 8DNs Talkback.

Launch of NT Secondary School Essay Competition.

2.00 Mr Blackburn will address Journalism and Law students at the Northern Territory
University.

WEDNESDAY MAY 1

1200 Luncheon for female practitioners, police and media representatives addressed by Lyn 
Blackburn. Christo's Restaurant. Tickets $35.00. Phone 815104 or 816308.

THURSDAY MAY 2

6.00- 9.00pm- Round 1 of the Inter-School Mock Trial Competition. Magistrates Courts, Darwin
and Alice Springs Courthouse.

FRIDAY MAY 3

1200 The Media and the Law. Mr Blackburn will address a luncheon in the Bradshaw Room 
of the Alice Springs Sheraton. Tickets $30.00. Phone Neil Breen, 526755.

6.00- 9.08pm Practitioners will man a booth in the Fountain Court area of Casuarina Shopping
Square from where the public may seek free legal advice.

SATURDAY MAY 4

7.00pm Trials and Tribulations. A Quiz Night/Dinner Dance at the Rooftop Restaurant. Quiz 
topics are major trials in the Territory. Annie Gastin and Jellyfish Roll will entertain us thereafter. 
Tickets$40.00. Phone 815104 or 816308. NB The Frontier is offering room at 50% off to anyone 

who wishes to stay overnight after the dinner. This makes a room about $50/night.

PLEASE NOTE THAT NO TICKETS TO ANY FUNCTIONS WILL BE SOLD AT 
THE DOOR. YOU MUST PURCHASE YOUR TICKETS BEFOREHAND.

Any enquiries should be directed to Robyn at the Society.
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Sculpture poses a 
potential problem

INSIDE
Books............ 2

On July27,1964 The Judge and The 

Judged were mounted on the front 
wall of the then new Supreme Court 
building.
The bronze sculpture was the work of 
Andor Meszaros whose work appears 
in every capital city in Australia.
Mr Meszaros designed all the sculp
tures in the Brisbane Shrine, and he 
designed the Melbourne Olympics

commemorative medallion.
The sculpture, which has since been 
adopted as the Law Society's logo, 
was the subject of some controversy 
in its day.
Dick Ward said he was reminded of a 

, nude waiter ataChristineKeelerparty 
without the apron, or perhaps a waiter 
in a free house with a Swan in one 
hand and a Vic in the other.
Others described it as "too contem
porary," "fearful" and "Egyptianish." 
Interviewed by the NT News that day, 
Mr Meszaros said he wanted to achieve 
a sense of balance.
"It depends on the approach of the 
mind whether the sense of balance 
conveys to the view a nude waiter, 
Christ on the Cross or a judge," he was 
reported as saying.
"A judge must also have balance and 
I believe I have achieved this point." 
With the new Supreme Court build
ing being decorated by a mosaic (over 
which the Crown has copyright — the 
Society was unable to get permission 
to photograph the mosaic before this 
issue went to print), the question is: 
what will become of The Judge and 
The Judged?

New tax file legislation.
A report on the CLE 

seminar........... 3

Case flow management: 
a word from the Chief...4

The Spider's Web.
Is your name there?......5

Off Balance:
The President's column...6

Kevin Murray QC, 
an obituary.......... 7

The Blackburn case.
It is nearly two years 

since Harry Blackburn 
was arrested. He talked 
about it at the launch of 

Law Week.....8-9

Legal History: 
Aboriginal Testimonies 

in the NT....I0-II

Balance is the official publication 
of the Imw Society of the Northern 
Territory. We publish at the end of 
each month. Contributions from 

practitioners are welcome.

MAY ADMISSIONS

Neil Jolyon Breen 
Simeon Asai Beckett 

Rosemary Stirling Colton 
Anthony Raymond Bevan 

Timothy Patrick Kelly 
Allan Roy Hunter 

Christopher Hing Tai Chan

FAMILY LAW MASTER 
CLASS

Melbourne: 13-14 June 
Sydney: 24-25 June 

Contact BLEC, GPO Box 661 A, 
Melbourne Vic 3001 

Registration: $795 ($695 members 
of Family Law Section) 

Papers: $99/set



books... books... books...books...b
Xhe Australian Securities Com

mission has appointed the Law Book 
Company to produce the ASC Digest, 
a loose leaf service containing all of
ficial information and pronounce
ments of the ASC.
The Digest will include all ASC policy 
statements, media releases, practice 
notes and the texts of significant 
speeches and memoranda.
Details of signed ASC instruments 
will be listed, and the Digest will 
contain an ASC organisation chart 
and internal telephone directory.
It will be updated weekly and thor
oughly indexed and cross-referenced. 
An annual subscription will cost $545 
and can be ordered from Susan 
Campbell on toll free 008 032694 or 
by writing/faxing to Centre for Pro
fessional Development Pty Ltd, 100 
Albert Road, South Melbourne, Vic, 
3205. Ph (03) 6903933, fax (03) 
6906073.

From Oxford Uni Press

The Liberal Promise: Anti-Discrimi
nation Legislation in Australia by 
Margaret Thornton, Professor of Le
gal Studies at LaTrobe University 
($39.95); Law at the Margins— To
wards Social Participation? by Terry 
Carney, Professor of Law at the Uni
versity of Sydney ($35.00); Common 
Law Aboriginal Title by Kent McNeil, 
Professor of Law, Osgoode Hall Law 
School Ontario ($90.00); Discretion
ary Powers, A Legal Study of Official 
Discretion by DJ Galligan, Professor 
of Law at the University of South
ampton ($55.00 paperback, $145 
cloth); Personal Information: Pri
vacy and the Law by Raymond Wacks, 
Head of the Department of Law at the 
University of Hong Kong ($95.00); 
Tort Law and Economic Interests by 
Peter Cane, Fellow and Tutor in Law 
at Oxford ($125); Contempt of Court 
(2nd edition) by CJ Miller, Professor 
of Law at the University of Warwick 
in the UK ($82.50paperback, $ 160.00 
cloth); Sex and Secrets — Crimes 
Involving Australian Women since 
1880 by Judith A Allen, Lecturer in

Womens Studies at Griffith Univer
sity ($22.50); The Use and Abuse of 
Unjust Enrichment: Essays on the 
Law of Restitution by Jack Beatson, 
Law Commissioner and Fellow of 
Merton College at Oxford ($100.00); 
Crime and the Computer by M Wasik, 
Senior Lecturer in Law at the Uni
versity of Manchester ($90.00); 
Gentlemen and Barristers: The Inns 
of Court and the English Bar 1680
1730 by David Lemmings, Lecturer 
in History at the University of New
castle ($80.00); An Introduction to the 
Law of Restitution by Peter Birks, 
Professor of English Law at the Uni
versity of Southampton ($70.00 pa
perback, $200.00 cloth); Modern 
Banking Law by EP Ellinger, Profes
sor of Law at Monash University 
($82.50 paperback, $215.00 cloth); 
The Law of Torts in Australia by 
Francis Trindade, Professor of Law at 
Monash University, and Peter Cane, 
Fellow (Law) of Corpus Christi Col
lege at Oxford ($49.95); Australian 
Social Security Law, Policy and Ad
ministration by Terry Carney, Profes
sor of Law at the University of Syd
ney and Peter Hanks, Associate Pro
fessor of Law at Monash University 
($24.95); Australian Courts of Law 
(2nd edition) by James Crawford, 
Challis Professor of International Law 
at the University of Sydney ($25.00); 
Media Law in Australia (2nd edition) 
by Mark Armstrong, Michael 
Blakeney and Ray Watterson 
($22.50). All OUP books can be 
ordered from Shelly Muir, Reply Paid 
1641, Oxford University Press, GPO 
Box 2784Y, Melbourne, 3001.

From Longman

TheLegalNegotiator by Leo Hawkins, 
Michael Hudson and Robert Comall 
($38.00); Bankruptcy Proceedings 
Handbookby Andrew Keay ($39.00); 
Essays in Computer Law edited by G 
Hughes ($69.00); The Berne Con
vention for the Protection of Literary 
and Artistic Works1886-1986by Sam 
Ricketson ($342.00); Protecting In
tellectual Property in Asia-Pacific

(2nd edition) edited by D Sharpe 
($75.00); The Media Contracts 
Handbook Volumes 1 & 2 by Deborah 
Fosbrook and Adrian Laing (vol 1 
$175.00, vol 2 $192.00); Boilerplate: 
Practical Clauses by R Chistou 
($69.00); Advocacy for the Advocate 
(2nd edition) by E Crowther ($59.00); 
International Agency, Distribution 
and Licensing Agreements by R 
Christou ($176.00). Longman Pro
fessional books can be ordered from 
Longman House, 95 Coventry Street, 
South Melbourne, Vic, 3205.

MISSING WILL
Would any solicitor who is 
holding any Will or Codicil of 
PantclejTowpiha formerly of 
70 Hanson Street, Newport 
Victoria but lateof 5 Lockhart 
Street, Woolloongabba, 
Queensland, Retired La
bourer who died on the 22nd 
day of December 1990, please 
contact Mr Guy White of 
White Berman, 102 Reservoir 
Road, Modbury SA 5092, 
telephone {08} 2054499,V___________ J
Conciliators
wanted
The Institute of Arbitrators Australia 
(NT Chapter) is seeking expressions 
of interest from practitioners who have 
an interest in conciliation and who 
would be prepared to act as concilia
tors in disputes involving commercial 
matters.
Conciliators are usually required in 
the area of building and construction, 
although other areas are also involved. 
Interested practitioners should contact 
the Institute by telephoning 812370 
or by writing to GPO Box 402, Dar
win.
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New TFN legislation
impacts on solicitors

Xt is imperative for solicitors to be 

aware of the new Tax File Number 
(TFN) legislation, a senior officer of 
the Australian Taxation Office warned 
recently.
The Assistant Tax Commissioner for 
South Australia and the NT, Tom 
Story, told a CLE seminar that the 
legislation could affect both solicitors 
and their clients.
New provisions will come into force 
on 1 July this year.
In certain circumstances, failure to 
notify the relevant TFN will result in 
income tax being levied on interest 
earned by investments at the top 
marginal rate of 48.25 cents in the 
dollar.
In such cases the income tax will be 
deducted by the institution paying the 
interest, and will be remitted direct to 
the Australian Taxation Office. 
Where this occurs, the money remit
ted to the ATO will not be credited to 
the account, and so will not be avail
able to earn further interest.
The money remitted to the ATO will 
be credited against income tax due 
when an income tax return is lodged 
by the taxpayer.
Mr Story stressed that the TFN leg
islation does not ever compel a person 
to disclose his tax file number.
But certain financial consequences 
result if the TFN is not disclosed.

^by Peter Tiffin ^

A solicitor will have substantial obli
gations under the new legislation if 
the solicitor is an “investment body” 
as defined.
A solicitor will be an “investment 
body” if he invests money belonging 
to another person (1) in his own name, 
without disclosing the name of the 
other person; or (2) in certain types of 
loans arranged by the solicitor; or (3) 
with an investment body not pre
scribed under section 202D(1) of the 
Income Tax Assessment Act.
A solicitor will be an “investment 
body” in respect of loans arranged by 
him where (1) money is deposited 
with the solicitor to be loaned under 
an agreement to be arranged by or on 
behalf of the solicitor; (2) the money 
is deposited into an account over which 
the solicitor has effective control; and 
(3) income derived from the loan is 
paid into an account over which the 
solicitor has effective control.
A solicitor who is an “investment 
body” has obligations to report cer
tain information to the ATO, and to 
deduct amounts equivalent to the 
highest marginal tax rate on income 
derived from investments in respect 
of which neither a TFN nor an exemp
tion has been quoted.

A solicitor may become an “invest
ment body” by virtue of an invest
ment which came into existence be
fore 1 July this year.
Solicitors should review all client in
vestments for which they are respon
sible in the light of the new legislation. 
They also have responsibilities under 
the Privacy Act with respect to tax file 
numbers.
The Privacy Commissioner’s Tax File 
Number Guidelines came into force 
on 16 October last year.

Reasonable steps

Solicitors are required to take reason
able steps to prevent unauthorised 
access to tax file numbers, whether 
the number is that of a client or an 
employee.
Copies of the guidelines are available 
from the Privacy Commissioner, GPO 
Box 5218, Sydney, NSW, 2001. 
Solicitors’ responsibilities with re
spect to withholding tax and tax 
credits, and under the Cash Transac
tions Act, are not affected by the new 
legislation.
The ATO has established a telephone 
enquiry service to inform people about 
the legislation.
NT solicitors should contact Warwick 
Gardiner in Adelaide on (08) 2372038 
or toll free on 008 888594.

...conferences...conferences...conferences...conferences...conf
Insolvency Simulated Opposed Ac
tion Programme conducted by the 
Queensland CLE department at the 
Hyatt Regency Coolum betweenl4- 
16 June this year. Registration forms 
available from the Society,
12th LAWASIA Conference will be 
held in Perth from 15-19 September. 
Details and registration forms avail
able from the Society.

International Bar Association Sec
tion on Business Law 10th Biennial 
Conference hosted by theLaw Council 
of Australia will be held in Hong 
Kong from 30 September to 4 Octo
ber. A variety of tour options are 
available. Further information from 
the Society.

World Jurist Association’s confer
ence on Law and the Preservation of 
Peace will be held in Barcelona from 
October 6-11. Advance registration 
forms available from the Society.

Tenth Commonwealth Law Con
ference - Cyprus, May 3-7 1993. 
Details from the Society.
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Managing case flow: 
a word from the top
The Chief Justice has issued a 

progress report on the case flow 
management exercise conducted by 
the Judges in respect of all matters 
instituted in the Court before January 
1 1990.
He said the new system can be dis
tinguished from an earlier Practice 
Direction exercise and a Rules pro
gramme which related to matters 
commenced after the end of 1989 
which is being conducted primarily 
by the Master.
He said the basic objective was to 
bring the conduct of civil litigation 
under constant review by the Court. 
“When each matter is mentioned in
formation is sought as to who are the 
solicitors acting for each of the parties 
involved (as opposed to those who 
may still appear on the record); who 
took the last step and when (whether 
appearing from the Court file or not) 
and what steps are then to be taken, by 
whom and when,” the Chief Justice 
said.
“Finally, a date is normally fixed for 
the matter to be brought back in the 
callover list so that progress can be 
further reviewed.
“It must be understood that the pro
cedures have been adopted on a per
manent basis.
“It is not intended, for example, that 
once the initial callover of all matters 
instituted prior to the end of 1989 has 
been completed that will be the end of 
the exercise.
“It is part of the system that all current 
matters be brought before the Court, 
either a Judge or the Master, on a 
regular and fixed basis until it is dis
posed of one way or the other.
“It is anticipated as time goes by that 
most matters will be absorbed into the 
system prescribed by the rules in re
spect of matters commenced after the 
end of 1989,” he said.
“It appears there may have been some 
misunderstandings in regard to the 
categorisation of matters when they 
come before the Court on a callover.

“It has been customary to regard mat
ters as being concluded, dormant or 
current.
“Since the regular callover system 
commenced on 14 August last year, 
and up to 23 April a total of 1,085 
matters have been mentioned, ap
proximately 266 of those were more 
than once.
“Of the total number of mentions, 109 
have been designated concluded, 299 
as dormant and 677 as current.
“In respect of those active matters 
where interlocutory proceedings were 
under way it has been left to the Court, 
once the current steps are concluded, 
to fix a date for further review.
“As a result of working up experience 
with the new system, occasional 
anomalies have been found and these 
have been and will continue to be 
dealt with on an ad hoc basis,” he said. 
The Chief Justice said some files have 
slipped through the callover system 
without having a fresh date for review 
fixed.
He said as those files are identified an 
appropriate date will be fixed for 
further review and relevant practi
tioners notified.

Satisfactory

“Overall I think it can be said that the 
system has worked reasonably satis
factorily and I thank all practitioners 
involved for their co-operation,” he 
said.
“It has been a new experience for all 
of us both Court and practitioners, but 
one which was considered to be in the 
best interests of the parties to civil 
litigation and I remain firmly of that 
view.
“I have occasionally heard of 
“mutterings” within the profession 
concerning this system and I suggest 
that if any suggestions are to be made 
for improvement that they be made in 
the first instance to the Law Society 
from whom I will be happy to receive 
any representations for consideration.”

Those were 
the good old 
days...

This little number was donated by a 
local practitioner who found it in the 
Canberra News of 2814171. It is a 
sentence handed down by a Federal 
District Court judge in the territory of 
New Mexico prior to membership of 
the USA. It bears reflection for those 
who seek the return of capital pun
ishment...
Jose Manuel Miguel Xavier Gonzales, 
in a few short weeks it will be spring. 
The snows of winter will flee away, 
the ice will vanish and the air will 
become soft and balmy.
In short, Jose Manuel Miguel Xavier 
Gonzales, the annual miracle of the 
year's awakening will come to pass - 
- but you won't be there.
The rivulet will run its purring course 
to the sea, the timid desert flowers 
will put forth their tender shoots, the 
glorious valleys of this imperial do
main will blossom with the rose. Still, 
you won't be here to see.
From every tree-top some wild woods 
songster will carol his mating song, 
butterflies will sport in the sunshine, 
the busy bee will hum happily as it 
pursues its accustomed vocation, the 
gentle breeze will tease the tassels of 
the wild grasses, and all nature, Jose 
Manuel Miguel Xavier Gonzales, will 
be glad, but you won't be here to enjoy 
it.
You won’t be here to enjoy it because 
I command the sheriff or some other 
officer or officers of this county to 
lead you out to some remote spot, 
swing you by the neck from a nodding 
bough of some sturdy oak, and let you 
hang until you are dead.
And then, Jose Manuel Miguel Xavier 
Gonzales, I further command that such 
officer or officers retire quickly from 
your dangling corpse, that the vul
tures may descend from the heavens 
upon your filthy body, until nothing 
shall remain but the bare, bleached 
bones of a cold-blooded, copper col
oured, blood thirsty, throat-cutting, 
bile-eating, sheep-herding, murder
ing son of a bitch.



The Spider’s Web
MACS AT THE ROCK

There is one conference story 
we forgot to tell you. One 
delegate inspired his 7yo to 
the top of the Rock by telling 
him there was a McDonalds 
outlet waiting for him.

ELOQUENCE?

WhoattendedDaynorTrigg's 
buck's party, throwing cau
tion to the wind then throw
ing his dinner at a later stage 
whilst prostrate in the recov
ery position?

REX OR REGINA?

Former practitioner Matthew 
Keefey has a new calling — a 
thespian with the Darwin 
Theatre Group. His first role 
is that of Oedipus. The Web 
understands his problems 
won't be limited to THAT 
particular familial complex.

COURTSHIP

Dazzling Spazza's courting 
(no, not judicial) activities of 
late have been described by 
one observer as consistent and 
dilligent

TAX MAN COMETH

The arrival in Chambers of 
one of its members resplend
ent in Air Force bine created 
pandemonium; the nervous

nellies among them are said 
to have thought the Tax De
partment was swooping.

ROLLIN, ROLLIN, 
ROLLIN...

The DPP made his first NT 
court appearance in Alice re
cently, To use his words, he 
was "rolled.”

BOOKWORMS

Very serious trip south re
cently for Messrs Flynn & 
O’Loughlin. They were in
specting the Chamberlains' 
books pending consideration 
of that famous compensation 
claim.

HARRY WHO?

ABC Radio became slightly 
confused about Harry 
Blackburn duringLawWeek, 
Mr Blackburn was scheduled 
to be live on air at 9 o'clock. 
At 8,30 he heard himself de
scribed as a "mass mur
derer,” No mention of "al
leged,” never mind that the 
charges were serial sexual 
assaultandkidnapping. Good 
one, Aunty.

AND WHO WAS 
THAT?

Andstill on Blackburn. After 
a 45-minute speech at the Law 
Week lunch which dealt with 
Mr Blackburn’s ordeal and

duringwhich he clearly stated 
he did not hold the media re
sponsible, a journalist asked 
whether he held the media 
responsible. Mr Blackburn’s 
response drew rousing ap
plause from members of the 
legal fraternity. With a hide 
thicker than a buffalo, the fel
low leapt up again and con
tinued his line of questioning. 
Could it be that he was trying 
for a story to wire to Sydney 
that evening?

YOU WANT WHAT??

Confused junior counsel 
handed this to the Web. 
Junior Counsel - Duties. 
Pre-trial: chronology; brief; 
advise on evidence; check 
pleadings, particulars, dis
covery, etc; proofs/state
ments, check and update; 
subpoenas - draw, call on and 
inspect documents; authori
ties and legislation; list of 
authorities.
At trial: be able to conduct 
case if senior counsel is ill; 
exhibits - keep list current; 
notes to be kept of all relevant 
evidence; transcripts and ex
hibits (summarised, indexed, 
highlighted); tinal address > 
prepare outline of factual and 
legal issues.
QUESTION: If this is what 
junior counsel should do, what 
does senior counsel do?

,-Redback
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Complaints: many caused 
by lack of communication

prompt 
and adequate 
response to 
complaints 
made about le
gal practitioners 
is among the re
sponsibilities of 
the Law Soci
ety.
Depending on 
the outcome of 
the investiga
tions, com
plaints can be 
determined by 
the Society or 
the Complaints 
Committee.
The Society has 
been processing 
many outstand
ing complaints. 
This year, over 
110 complaints 
have been dealt 
with. However, 
a common rea
son for com
plaints appears 
to be a total 
breakdown of 
communication 
between client 
and practi
tioner.
I believe the in
cidence of 
complaints 
could be con
siderably re
duced by the 
following: 
confirmation by 
letter after ini
tial interview of 
the work to be 
undertaken; the 
fee to be 
charged and the 
scale (if any) on

which it was based; the manner and 
frequency of the raising of accounts; 
the consequences (if any) of non pay
ment of accounts; the giving of real
istic time limits for completion of the 
work; providing updates to the client 
on the progress of the matter.
None of the above are particularly 
innovative, but the provision of each 
to a client should mean a considerable 
diminution of complaints.
The Executive Officer is receiving 
about five written complaints and 
about 15 telephone enquiries a week. 
His time is valuable.
Hopefully, compliance with these 
recommendations will allow him to 
undertake tasks more beneficial to 
Society members.

CLE via satellite

The Queensland Law Society pro
vides continuing legal education to its 
members in more remote locations by 
satellite dish.
The Society is investigating the pos
sibility of tapping into that facility 
and using the resources of the North
ern Territory University. 
Programmes are distributed well in 
advance and questions from practi
tioners are answered during transmis
sion.
Watch this space for developments.

Barrett retirement

Dinny Barrett, the resident magistrate 
in Alice Springs, will reach the 
statutory retiring age in August.
He has been in Alice Springs for some 
11 years.
During that time, he has dealt with 
high profile coronials including 
Chamberlain and Sandby.
He has been outspoken about alcohol 
and its effect on criminal behaviour in 
Alice Springs.
The Society thanks him for his service 
to the community and hopes to pro

vide an interview with him in a later 
edition of Balance.

Membership renewal

Membership renewal is due on 1 July. 
We are currently compiling a register 
of services to members. 
Considerable discounts for goods and 
services will be available to members 
who produce a membership card. 
Whilst $62 of the membership fee is 
passed on to the Law Council as a 
capitation fee, you are urged to sup
port the Society by renewing your 
membership.
Application forms and details of 
member services will be forwarded to 
members in late June.

TPA seminar

The General Practice Section of the 
Law Council is conducting a twilight 
seminar on the Trade Practices Act 
and Fair Trading Legislation.
With the growth of litigation in these 
areas, it is important that practitioners 
keep abreast of these developments. 
Please register through the Society.

SC decisions summarised

Future issues of Balance will include 
a summary of recent unreported de
cisions of the Northern Territory Su
preme Court.
This should go some way to assisting 
practitioners keep in touch with what’s 
happening in the courts.

ENGAGED

Not any more. The Society's 
telephones have been fixed so 
that when you dial 815104 you 
will not get an engaged signal. 
You should get through on 
vour first try.
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Kevin Murray QC
1930-1991

by Jon Tippett

JLhe Major-General is dead.
On Easter Sunday cancer finally ended 
a life that had never languished in the 
living.
Kevin Murray QC specialised in 
criminal law.
His courtroom triumphs will long be 
remembered as replete with eloquent, 
aggressive and witty advocacy.
His love for the Northern Territory 
was sparked during the time 
of his representation of Mr 
Jack Harry Noble who, in 
1980, stood charged with 
conspiracy.
R v Hoar and Noble (1981) 34 
ALR 357 became a celebrated 
case of its day.
Afterwards, he returned to the 
Northern Territory regularly 
as an advocate and to stay 
with friends.
In may ways, Kevin Murray 
epitomised the tough, fearless 
advocate. Those who ap
peared against him remember 
their experiences with a tinge 
of discomfort.
His uncanny habit was to take 
over the running of the court
room.
Judges found it necessary, 
from time to time, to remind 
Mr Murray of the many good 
reasons why the function of 
the bench was to undertake 
that task. Kevin accepted there were 
many such reasons but was inclined to 
deny that the adjective “good” ap
plied to any of them.
The flurried activity of junior counsel 
and instructing solicitors did, on oc
casion, lead to frustration being ex
hibited by the Major-General. At 
such times he would stand steadfast in 
the face of adversity, look to the 
heavens and proclaim: “I am sur
rounded by fools!”
Not everyone agreed.
Unrelenting though he was in his ap
proach to hard work, the admiration 
of his peers particularly lay in his

capacity to prepare a brief whilst run
ning to Court.
Hapless police officers found, while 
being cross-examined by Kevin, that 
no matter how often they corrected 
him their names were often mispro
nounced, often in a number of imagi
native combinations.
Murray turned mispronounciation into 
an art.

As with any man of his great stature, 
he drew unto himself some contro
versy.
But his vision of the world was guided 
by deep generosity, laughter and a 
profound belief in the dignity of ordi
nary men.
For those strengths he will always be 
remembered.
If one could imagine the day of judge
ment and the Major-General being 
brought to account, one might hear 
him reply: “What do you expect? I 
was surrounded by fools!”
Photo courtesy of the Sydney Morn
ing Herald.

NT-Indonesia 
Criminal Law 
Conference
June 30 to July 5, Sanur Beach, 
Bali. Interested practitioners 
should contact Cheryl at Australian 
Airlines on 823326.
Registration is approximately 
$350.00.
Speakers include Chief Justice 
Asche, Justice Nader, Len Flanagan 
QC, Jim Glissan QC, Terry 
O'Gorman and Associaste Profes
sor Ned Aughterson.
Further information is available 
from:
Jack Karczewski 897533
Colin McDonald 818322
Geoff Barharo 818322

National
Criminal
Code

The NT Criminal Lawyers Asso
ciation is circularising the profes
sion in relation to a proposal for a 
national criminal code. The re
sponse of practitioners is encour
aged. All firms should have the 
circulated material. Contact a 
senior partner near you for further 
details, or Geoff Bar baro on 818322.



The Blackburn case:
"This operation has demonstrated that the New South Wales 

Police Service is more than capable of handling an extensive and highly 
sensitive inquiry." Assistant Commissioner Tony Lauer, 24/7/89.

T jyn Blackburn wasn't expecting 
visitors on the evening of July 24 
1989.
It was just another day. She'd been at 
home with her young child, Holly. 
She did not know that her husband, 
Harry, had spent since 4.20pm in po
lice custody being questioned about a 
series of sexual 
assaults and
kidnappings 
which had
spanned 20 years.
She wasn't aware 
that he’d been ar
rested, and that at 
6.00 o’clock his 
name, photo
graph and arrest 
details had made 
every major tel
evision network 
in the country.
In fact, the first 
hint Lyn
Blackburn had of 
the gravity of 
that day was at 
6.20pm when the 
visitors came.
S he answered her front door and found 
a team of police, several of whom she 
knew, with a search warrant.
They searched the Blackburn home 
but would not tell her what the search 
was about.
She didn't know that every word spo
ken in her home over the past three 
months had been recorded by police. 
She didn't know that a senior police 
officer harboured a "gut feeling" for 
some 20 years that her husband was 
the notorious "kilted rapist."
It wasn't until 8.00pm that Lyn 
Blackburn discovered the bizarre 
events that were the culmination to 
Operation Photo.
That day Lyn Blackburn was three 
months pregnant.

by Robyn Smith
Two weeks later she miscarried.
On the evening of July 24 1989, Lyn 
Blackburn could not sleep.
Not only was her husband in a police 
cell, but the beams of massive televi
sion lights were directed straight 
through the windows of her home.

On July 30 1989 Lyn Blackburn left 
that home with her husband and their 
child.
They were in shock and desperate for 
some privacy.
The following day, July 31, Lyn 
Blackburn became her husband's Rock 
of Gibraltar...

Ebr Harry Blackburn, July 24 was an 
ordinary day.
He left home for work with the inves
tigation into war criminals living in 
Australia.
It was a contract that would be can
celled as a result of his arrest only two 
days later.
He had been retired from the New 
South Wales Police Force since April 
1988.

At 4.15 he was walking to the lift in 
his building when he heard the recep
tionist say: "He’s coming now."
He asked her if she had been address
ing him because there was no-one else 
in the foyer.
"No," she said.
At the basement carpark he was con

fronted by several 
members of the 
NSW Police 
Force and asked 
to accompany 
them.
Harry Blackburn 
had no idea that 
he was suspected 
of being a serial 
rapist, nor that his 
home had been 
bugged for three 
months, nor that 
the New South 
Wales police had 
been following 
him for three 
months.
He had seen sur
veillance police 

but did not know he was the target. 
He was arrested at 4.30pm on July 24. 
The events preceding and immedi
ately after his arrest on that day are a 
damning indictment of the New South 
Wales Police.
A media lock-up was held at Police 
HQ in Sydney at 4.00pm.
Police maintain that they stressed it 
was an off-the-record, background 
briefing and that a media conference 
would be held later in the day. 
Journalists who were at the lock-up 
and gave evidence before the Royal 
Commission said that at no time were 
they told the briefing was off-the- 
record.
At that lock-up, police issued a media 
releasewhich quoted then Assistant 
Commissioner, now Commissioner,
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two years since ’walk'
"Mr Stern impressed the futility of my position: the news was out, the damage was 

done and could not be undone." Harry Blackburn, 29/4/91

Tony Lauer as saying: "This opera
tion has demonstrated that the New 
South Wales Police Service is more 
than capable of handling an extensive 
and highly sensitive inquiry."
Radio and television stations ran the 
story of the imminent arrest of a sen
ior police officer for sexual offences. 
Lyn Blackburn heard a radio headline 
and was guessing at who the person 
might be.
She didn’t think it would be her hus
band.
At the media lock-up the police were 
supposed to stick to a statement.
In the barrage of questions that fol
lowed the statement, Harry Blackburn 
was named as the suspect.
He was taken to the Sydney Police 
Centre to be charged, then taken on 
the infamous "walk" - a parade be
fore an army of media representa
tives, all of whom had been alerted to 
the arrest much earlier in the day. 
Harry Blackburn's name and photo
graph were plastered across every 
major television network in the coun
try that night.
Speaking on The Media and The Law 
at the launch of Law Week in Darwin, 
Mr Blackburn said that whilst he had 
been under considerable duress dur
ing his detention, he was later re
duced to a state of total despair.
He was visibly distressed when he 
spoke about the "walk" in particular. 
"Mr Stem [Mr Blackburn's barrister] 
impressed the futility of my position: 
the news was out, the damage was 
done and could not be undone.
"We would have to carry on and do 
our best to recover the position.
"The full truth was slow to emerge," 
he said.
At the Royal Commission into Mr 
Blackburn's arrest, Justice Lee was 
unable to determine who authorised 
the "walk."
He did find, however, that the entire 
arrest team knew that Mr Blackburn 
was to leave the Technical Support

Branch building by the front door and 
in the presence of the waiting media. 
After the extraordinary events of that 
day, no prosecution resulted.
Police evidence consisted of tissues 
which had been found on an oval 
some distance from one of the attacks 
and which had been DNA-tested for 
blood.
The blood on the tissues was found to 
be group A+.
Harry Blackburn's blood group is 0+. 
There was no day in court; no chance 
to put a case.
The NSW Director of Public Prosecu
tions decided that there was no evi
dence on which to proceed.
Harry Blackburn's first day in court 
was before a Royal Commission into 
his arrest, some four months after the 
arrest.

" Police are not in the business 
of entertaining the public." 
Royal Commissioner Justice 
Lee.

Justice Lee was scathing in his criti
cism of the NSW police.
"Police are not in the business of en
tertaining the public," he said. 
"Apart, all together, from the matter 
of breaching police instructions and 
the law of contempt of court, there is 
another facet of the "walk" which 
directly relates to human dignity. 
"The notion that a man taken into 
custody can be paraded through the 
streets whilst the public jeer at him is 
long gone with the right-thinking 
members of our society.
"Some humiliation is regularly prac
tised by television stations and news
papers, but police should never be a 
party to allow a man in custody to be 
photographed."

Page 8 photo courtesy of the 
Sydney Morning Herald.

The story doesn't end there for Harry, 

Lyn and Holly Blackburn.
Harry Blackburn was exonerated by a 
Royal Commission.
That is all.
He has been treated for severe depres
sion and finds it extremely difficult to 
talk about his experience.
He never knows how he will respond 
to questions - whether he'll be calm 
and objective or whether he'll break 
down in public "like Bob Hawke," as 
he put it.
The Blackburn home that was the 
target of media spotlights has long 
since been sold.
Harry, Lyn and Holly have moved to 
Queensland to try to build a new life. 
There they run a modest detective 
agency and Lyn is studying for a de
gree.
Had they remained in Sydney she 
would have completed the degree by 
now, but she must repeat a number of 
units because she has changed uni
versities.
They lead a modest life on a very 
modest income — Harry's superan
nuation was fast eaten away by pre
mature retirement, legal fees and the 
interstate move.
Harry Blackburn does not contact his 
friends because he doesn’t know 
whether they will want to hear from 
him.
Rather, he waits for friends to contact 
him.
A damages hearing is pending in New 
South Wales where the government 
has moved to join 11 media outlets to 
the proceedings.
Harry Blackburn was once asked how 
much he would seek in compensa
tion.
He told the journalist he would want 
at least $5 million: $2.5 million for 
himself, $2 million for Lyn and half a 
million for young Holly.
"But how do you put a price on some
thing like this?" he asked.



LEGAL HISTORY
The Testimony of Aborgines 
in Law Courts in the Northern
Territory by George Dickenson from his book 
Kadaitcha, extracted in South Pacific, Sept-Oct 1958

The customary warning addressed 

to an Aboriginal witness by the Clerk 
of the Court in proceedings before a 
court in the Northern Territory is as 
follows: "You talk true fella what you 
bin see longa your own eye."
The Evidence Ordinance (No 2) 1939, 
provides that "in all proceedings in 
the administration of Justice, whether 
of a civil or a criminal nature, in which 
the testimony of any Aborigine is 
required, the court having jurisdiction 
in the matter to which the testimony 
relates, may receive the testimony 
without administering any form of 
oath, and without any formality, ex
cept that the court shall, before re
ceiving the testimony, cause it to be 
explained to the Aborigine that he is 
required to tell what he knows about 
the matter to which his testimony is 
related."
The court before which it is offered 
may receive it by means of the inter
pretation of any other Aborigine, 
without administering to him any oath 
duly to interpret the testimony.
The same Ordinance (s9A(5)) directs 
that the effect of any such unsworn 
testimony shall be according to the 
weight and credibility which, in the 
opinion of the court or of the jury 
under the direction of the court (as the 
tribunal may be before which such 
evidence is offered) ought to be at
tached thereto as evidence given 
without the sanction of an oath.
The value of such evidence was dis
cussed by the Judge of the Northern 
Territory, Mr Justice Kriewaldt, in 
the case of R v Byers in 1953. In that 
case the Judge said, among other 
things, that after reflecting, at some 
length on the nativeevidence, he found 
himself "in this state of mind that I 
could not be satisfied beyond rea
sonable doubt on the evidence alone 
that any illegal branding of catttle had 
taken place at Coolibah Station al
though that evidence suffices to per
suade me that it was very probably 
true that this had been the case. On the 
native evidence alone, beyond rea

sonable doubt, that the defendant had 
been present at any illegal branding, it 
is sufficient to make me think quite 
likely that the defendant was present. 
The only part of the native evidence 
which I would be inclined to reject is 
that the branding took place at the 
Coolibah homestead yard. No cir
cumstances were disclosed which 
would render it likely that the VRD 
cattle would have been branded at that 
yard and not at some yard nearer to 
where they were mustered. In effect, 
therefore, the native evidence regarded 
from the aspect of being evidence of 
similar acts only, would not persuade 
me beyond reasonable doubt that a 
defence of mistake or accident, if that 
defence had been raised by the ac
cused, was available to him, but, in 
fact, no such defence was raised. In 
thus expressing the effect on my mind 
of the native evidence I have not 
overlooked the warning I have men
tioned regarding the evidence of ac
complices. In the circumstances of 
this case, and to the extent that I am 
discharging the functions of a jury, I 
have, despite that warning, accepted 
the evidence of the native witnesses 
but only to the extent that I have 
indicated."
The question of the weight that a jury 
should give to the unsworn evidence 
of Aborigines was considered by Mr 
Justice Kriewaldt in the case of R v 
Tiger and Captain, 1953.
The Judge in his summing up to the 
Jury in this case said: "...Gentlemen, 
when you are considering the weight 
that you should give to the evidence 
of these four young men, there are two 
things to which want to draw your 
attention. Originally no one was al
lowed to give evidence unless he was 
sworn on the Bible—to be more exact, 
unless he was sworn on the Four 
Gospels, and meant a Jew, for in
stance, or a Chimaman could not give 
evidence at all in a court of law. Cer

tainly no Aborigine in the early states 
of the Commonwealth was allowed to 
give evidence because he could not 
take the oath. Well, the law was 
altered long ago, long before there 
was a Northern Territory, and since 
then an Aborigine is allowed to give 
evidence in a court of law without 
being sworn.
"Because he is not sworn it is for the 
jury to say how much weight his 
evidence is to have. If you thought, 
having watched them in the witness 
box, that these four natives were ar
rant liars and that their word could not 
be relied upon, then you should reject 
their evidence. But if you think be
cause they were sworn on the bible 
they have told a pack of lies then you 
should reject their evidence. On the 
other hand, if you think that today, in 
this court room, they told you what in 
fact happened then you are entitled to 
act upon their evidence and you should 
do so. It s for you to say what value 
their evidence has. I do point out, 
however, that their evidence is not on 
oath and for that reaon alone, if you 
think it is proper to do so, you may 
place less reliance on their evidence 
than if it had been given on oath..." 
The evidence given by native wit
nesses varies. In Papua New Guinea 
I have noticed a tendency to accept 
Counsel’s questions as a statement of 
fact. In the Northern Territory the 
Aboriginal witness appears to reduce 
the quantity of evidence, and there is 
sometimes a variation between his 
evidence in the Supreme Court and 
his evidence at the preliminary hear
ing before the lower court. This is 
accounted for by the system of in
vestigation.
The Aboriginal witness makes his first 
statement, usually to a police officer. 
He is then examined, cross-examined 
and re-examined in the magistrate's 
court. Then follows the trial in the 
Supreme Court, with further exami
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nation, cross-examination and re-ex
amination. At this stage the Aborigi
nal witness believes that his story 
should now be well known to the 
whiteman and, therefore, an abridge
ment is sufficient.

^Lboriginal witnesses are of various 

types. One of the best Aboriginal 
witnesses came from Yirkalla (sic). 
He was a mission-taught Aborigine 
and his name was Dundawoi.
At one stage of his examination the 
Judge asked him "You tell me what 
happened?"
Dundawoi: "After that Mungiri bin 
begin with me and Dawurbu. After 
that, Mungiri and Urubulu fight." 
Judge: "How they fight?"
Dundwoi: "With woomera. Urubulu 
dropped the woomera and picked up a 
tomahawk axe. All right; this 
woomera he drop him. Then he drop 
axe. After that, he killim (hit) with 
fish spear. Then he drop axe. After 
that, he killim (hit) Mugiri in the left 
arm. It fall out. After that, he go this 
way behind him and killim (hit) on the 
back of the right side. Him not fall 
out. Mungiri pullem out himself. After 
that, I bin chase Urubulu. I bin sorry 
with Mungiri. I hit him with my 
finger (hand) in the ribs (chest) and 
face. After that, Mungiri pulled out 
the fish spear. Mungiri went behind 
Urubulu and killim (hit) right on the 
back. He pull him out and drop the 
spear. He run away and stay round the 
comer."
Judge: "That Urubulu died?" 
Dundawoi: "Yes, he stay down that 
was finish."
The Australian Aborigine has not al
ways made the best contacts in his 
association with white men, and his 
character as a witness, I feel, depends 
on this association. The mission boy 
and the Aborigine who has worked on 
the big cattle stations are not likely to 
give their evidence in the same way, 
and one can only weight their evi
dence in the light of a particular 
background.
The question of voluntariness of a 
statement made by an Aborigine arises 
in the court of the Northern Territory 
with great frequency. The usual po
lice warning runs in this form of pidgin:

"I want you to savvy that big trouble 
might come up alonga you about that 
old man Tiger. You bin talk that you 
bin finish him. That old man finish 
now. Suppose um you talk along me 
all that trouble. I bin put him alldown 
paper talk and I bin talk big boss 
alonga Darwin (ie the Judge) longa 
that court all about that trouble. 
Suppose em you don’t want to talk. 
All right, you no more got to talk if 
you don’t want to. You savvy that?" 
Policeman: "He said ’Savvy’.’’ 
Policeman: "I said: 'You want to talk 
along me about that trouble.' He said: 
'I bin tellim you true, fella. I said: 
’You savvy you don't have to tellin me 
if you don't want to.’ He said: 'I 
savvy’."
Mr Justice Kriewaldt has said with 
regard to confessional statements 
made by native Aborigines: "...In my 
opinion, where the only objection 
taken to the statements is that the 
accused is a native and that his state
ment was obtained without an official 
of the Welfare Branch having been 
present, the statement should be ad
mitted in evidence as a voluntary 
statement. There is no rule of either 
substantive or adjective law which 
excludes as evidence confessional 
statements made by an Aboriginal in 
the absence of an official of the 
Welfare Branch. In the absence of 
any suggestion that the statement was 
made otherwise than in the exercise of 
a free choice to speak or remain silent, 
the statement should prima facie be 
admitted.
"It thus becomes necessary to decide 
whether as a matter of discretion I 
should exclude the statement for the 
reason advanced by counsel. In some 
circumstances the absence of an of
ficial of the Welfare Branch might be 
sufficient reason. If, for example, a 
native had little or no contact with 
white people, it might well be thought 
that his statement to a police officer in 
answer to questions was not volun
tary but was made in the belief that 
such questions must be answered..." 
The Aborigine, unlike the European, 
does not carry a burden of hopes and 
fears and his evidence is, on occa
sions, factual and detached. The ef
fort of the average European to em
bellish, explain and colour his evi

dence occupies the attention of courts 
of Justice for many weary hours.
The evidence of Aborigine Ben 
Jubulla in R v Willie, Activity and 
Peter before Mr Justice Kriewaldt in 
1955 at Alice Springs Supreme Court 
is a very good example of a logical 
statement by an Aboriginal witness. 
Aborigine Ben Jubulla gave evidence 
of tracking a kadaitcha party: 
MrOdlum(CrownProsecutor): "You 
remember that time you went to Mulga 
Hole Creek with Constable Knight?" 
Ben Jubulla: "Yes, I remember that 
creek. Go in there Thursday night. 
Went to Mulga Creek and see that 
kadaitcha track. I track em along find 
kadaitcha feathers. Go through snaky 
gum all along, right along up the hill, 
all along by the hill, on top of the hill, 
all along by the hill, on top of the hill, 
follow along. Find this blood on top 
of the hill, follow along blood. Find 
blood again. See this Activity track. 
Follow along see Left Hand J ack track 
with blood. Follow alone see Peter 
track. Go along across Amelia Creek, 
down at Mulgo Hole, down the hill 
now. Down the big hill, follow along 
top of the hill. Follow along the hill, 
track all along the hill, down the hill 
follow along. Find the blood. Have to 
come back. Go along that Amelia 
Creek again. Friday morning went 
down again. They take their kadaitcha 
boot off. No bin see track then."

However, most lawyers agree as to 

the ineffectiveness of some Aborigi
nal evidence. One of the best exam
ples of this ineffectiveness is to be 
found in the case of R v Tuckiar, 
before Mr Justice Wells in 1934 at 
Darwin.
During the trial in the Supreme Court 
the Judge invited anyone present in 
court to give evidence and the Rev Mr 
Dyer, a missionary, gave evidence in 
which he said that he had had a con
ference at Woodah Island with one 
Parraner and all the elders of the tribe. 
Tuckiar was present. "Parraner told 
us a different story from the two told 
here in court. I have that story but I do 
not know what I can do about it."

George Dickinson LL.B (Syd) was a 
barriser at law in Vic and the NT.
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w% • nr* n /> j i -*** * * -* * n n ntPeter Forbes from the Financial Review launched 
Law Week on April 29 with these little gems:

rppnrr
Credit is a system whereby a 
person who can’t pay gets 
another person who can’t pay 
to guarantee that he can pay 
(Charles Dickens)

DEBT
Blessed are the young forthey 
shall inherit the national debt 
(Herbert Hoover)

GOVERNMENT 
Once businessmen are ap
pointed to public office, they 
run the Government like no
body’s business (Anon)

JUDGES
Judges, like the criminal 
classes, have their lighter 
moments (Oscar Wilde)

JUSTICE

There is no such thing as jus
tice — in or out of court 
(Clarence Darrow)

JURY

The penalty for laughing in 
the court room is sis months 
in jail If it were not for this 
penalty, the jury would never 
hear the evidence (H L 
Mencken)

LAWYER

Someone who rescues your 
money from your enemies and 
keeps it for himself (Lord 
Brougham)

LAWSUIT

I was never ruined but twice, 
once when I lost a lawsuit and 
once when I won (Voltaire)

LITIGATION

For certain people, after fifty, 
litigation takes the place of 
sex (Gore Vidal)

YES, YOUR HONOUR

Witty rejoiner by barrister to 
judge (Anon)

ILLEGAL

It is illegal to make liquor 
privately or water publicly 
(Attributed to Lord Birkett)
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Justice Mildren appointed
Hsis Honour Justice Dean 
Mildren was sworn in as the 
Territory’s new judge last Fri
day then proceeded to the Su
preme Court for a ceremonial 
sitting at which he presented 
his commission to the Chief 
Justice and his brother judges.
He will replace Justice Phillip 
Rice who retired earlier in the 
year because of ill-health.
Justice Rice died in Adelaide 
earlier this month.
Justice Mildren is the seventh 
judge of the Supreme Court to 
be appointed locally.
He was preceded by Justices 
Pater (1874), Herbert (1905), 
Roberts (1921), Mallam (1926), 
Ward (1974) and Maurice 
(1984).

Justice Mildren was an 

Articled Clerk with the Adelaide 
firm of Thomson MuirheadRoss 
and McCarthy until 1968.
He first came to Darwin as an 
employed solicitor to relieve for 
two months while two solicitors were 
on leave.
In 1972 he bought into the Darwin 
office, then called Thomson Mildren 
& Co, and set up a branch in Alice 
Springs with Ted Skuse which later 
became Skuse and Partners.
The Darwin firm became Mildren and 
Partners until Justice Mildren retired 
to go to the Bar in May 1980.
He took Silk in November 1983. 
Justice Mildren remained at the Bar 
until his appointment to the Bench 
this month.

His Honour Justice Mildren in the 
library of William Forster Chambers.

Justice Mildren has two great loves: 
cricket and NT legal history.
He has almost completed a book on 
the legal history of the Territory, a 
project which will be put on hold for 
some time, and lectured in Legal His
tory at the NT University.
He is a stalwart of the Darwin Cricket 
Club, for whom he has played for 
"more years than he cares to remem
ber."

xVnnouncing Justice 
Mildren’s appointment, the 
Attorney-General, Daryl 
Manzie, said the new judge 
would bring 20 years’ experi
ence of the NTs legal system to 
the Supreme Court.
“I am delighted a man of his 
knowledge has been attracted 
to fill the vacancy on the Su
preme Court Bench,” he said. 
Justice Mildren said he was 
honoured to sit on the Bench as 
a Supreme Court Judge. 
“There is an important public 
duty involved,” he said.
“I have done very well in the 
Northern Territory for the last 
20 years.
“I think it is time to put some
thing back into it.”
Asked whether he found the 
prospect of the Bench daunting, 
he said: "Yes, it is. But I am not 
greatly concerned about it be
cause I had seven years on the 
NT Planning Appeals Commit
tee and I have been a Judge 
Advocate in military trials which 
are very similar to criminal tri

als."
Justice Mildren is married with 
three children.
His wife, Liz, is studying Law at 
the NT University.
Daughter Lara, 20, is studying 
Photo-journalism at Rusden Col
lege in Melbourne.
Second daughter Kirsten, 18, is 
studying Joumalism/Law at the 
NTU and son Stuart, 13, is in his 
first year of high school at The 
Southport School in Queensland.



..books...books...books...books...books...books
Wills, Probate and Administration 
Practice (Queensland), update No 3 
May 1991, by John K de Groot is 
available from the CLE Department 
of the Queensland Law Society, GPO 
Box 1785 Brisbaneatacostof $56.00.

From the Law Book Co

The Law Book Company now has 
available The Complete List of Publi
cations 1991.
This is a free publication (future lists 
will incur charges) and is available by 
contacting the telephone order number 
008 252 314, fax (02) 8882287 or 
DX8417 North Ryde, Sydney. 
Australian Administrative Law by 
Roman Tomasic and Don Fleming, 
soft cover ($69.00); Women and the 
Law: Commentary and Materials by 
Dr Jocelynne A Scutt, soft cover 
($69.00); Lane's Commentary on the 
Australian Constitution (with 3rd cu
mulative supplement) by Professor 
PH Lane, hard cover and supplement 
($175.00); Commercial Arbitration 
Law and Practice by Marcus S Jacobs 
QC, two looseleaf volumes and about 
three releases per year ($325.00 plus 
cost of updates); Narcotic Offences 
by Fiori Rinaldi and Peter Gillies, 
hard cover ($87.50); Piesse: The El
ements of Drafting 8th ed by JK 
Aitken, soft cover ($25.00); Family 
Law 2nd ed by Associate Professor A 
Dickey (hardcover $ 110.00, soft cover 
$85.00); Australian Insurance Law

2nd ed by Dr AA Tarr, KL Liew & W 
Holligan (hard cover $95.00), soft 
cover $69.50); Australian Real Prop
erty Law by Professor Adrian 
Bradbrook, Susan V MacCallum & 
Anthony P Moore (hard cover 
$125.00, soft cover $89.00); An An
nual Survey of Australian Law 1990 
edited by R Baxt and G Kewley, hard 
cover ($110.00); The Australian Di
gest 3rd ed, edited by Dr J M Bennett 
(volumes 1-19 + key $2363.00); 
AustralianLegal Monthly Digest 1991 
Subscription, 12 parts ($390.00); 
Guide for Meetings 5th ed by N E 
Renton, soft cover ($19.50); Mining 
and PetroleumLegislation Service, 12 
looseleaf volumes ($275.00 plus cost 
of updates); The Australian Social 
Worker and the Law 3rd ed by Pro
fessor F Bates, JB Blackwood, AF 
Davidson and DF Mackie, soft cover 
($47.50); How to Understand an Act 
of Parliament l\h ed by DrDJ Gifford 
and KH Gifford QC, soft cover 
($27.50); Australian Law of Trade 
Marks and Passing Off 2nd ed by D R 
Shanahan, hard cover ($125.00); An- 
notatedTrade Practices Act 199112th 
ed by Russell V Miller, soft cover 
($39.00); Guide for Voluntary Asso
ciations 5th ed by NE Renton, soft 
cover ($19.50).

Consumer Law Papers 
Anyone who missed out on the papers 
from the Consumer Law CLE should 
contact the Society for a copy.

MEMBERSHIP RENEWAL

Membership for the 1991-92 year was due
on 1 July.

Practitioners who did not receive a 
reminder notice & membership form should contact

the Society.

A full list of member services will be 
published & circulated in July/August.

From The Federation Press

Contemporary Issues in Product Li
ability by Ellen Beerworth ($35.00); 
Drug Laws in NSWby Peter Zahra and 
Robert Arden ($50.00); Shareholders' 
Rights and Remedies by Peter 
Willcocks ($40.00); A Question of 
Balance: Conflict over National Re
sources Development in Australia by 
David Mercer ($35.00); Constancy 
and Change: Moral and Religious 
Values in the AustralianLegal System 
by Keith Mason QC, Solicitor-General 
in NSW ($23.00); The Business of 
Government Western Australia 1983- 
1990edited by Allan Peachmen t (cloth 
$35.00, paperback $25.00); Family 
Violence: Everybody's Business,
Somebody's Life, author unknown 
($25.00); Labor Prosperity in the 90s 
by Michael Costa and Mark Duffy 
($25.00); Rights and Freedoms in 
Australia edited by Jude Wallace and 
Tony Pagone ($22.95); Lawyers, So
cial Workers and Families by 
Stephanie Charlesworth, J Neville 
Turner and Lynne Foreman ($32.50); 
The Australian HIVIAIDS Legal 
Guide, author unknown ($35.00); A 
Career in Law edited by Jim Corkery 
($24.00); Stains on a White Collar 
edited by Peter Grabosky & Adam 
Sutton ($24.95); Markets Morals and 
Public Policy edited by Lionel Or
chard and Robert Dare($29.95); 
Federalism in Action: The Australian 
and Canadian Offshore Disputes by 
Richard Cullen ($35.00).
All Federation Press books can be 
purchased through PO Box 45 
Annandale NSW 2038, DX 3922 
Annandale or by telephone (02) 
5522200.

ASC Corporate Information

From 1 June this year, businesses and 
the public have on-line access ASC 
corporate information via ASCOT, 
the ASCs mainframe database of 
company information.
Further information is available from 
toll free 008028339 or James Harker- 
Mortlock on (02) 9569900 or Deirdre 
Jordan on (02) 9568833.
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Bequests to 
Stockman's 
Hall of Fame
Roger Steele, a former Speaker of the 
Legislative Assembly, is now the 
Chief Executive Officer of the Aus
tralian Stockman's Hall of Fame.
Mr Steele has asked the Society to 
publish a form of words which can be 
used for bequests to the Hall.
The words are:
"I give and bequeath to the Australian 
Stockman's Hall of Fame and Out
back Heritage Centre the sum of $ 
for the general educational purposes 
of that institution and I declare that the 
receipt of the Secretary, Chief Ex
ecutive Officer, Controller - Finance 
Administration and Accounting 
Services thereof shall be a full and 
sufficient discharge to my trustee for 
the said legacy and my trustee shall 
not be bound to see to the application 
thereof."

AUBRCC
review
KPMG Peat Marwick has been com
missioned to undertake a national 
training needs analysis of building 
surveyors and building inspectors for 
the Australian Uniform Building 
Regulation Co-ordinating Council 
(AUBRCC).
The review is being undertaken against 
the backdrop of the diverse and largely 
unevaluated processes currently in 
place, and the acceptance and immi
nent implementation of the Building 
Code of Australia.
Submissions were invited from a va
riety of organisations in relation to 
any possible impact changes might 
have, including the imact of changing 
legislative and technological envi
ronments.
S ubmissions are now being considered 
by the review team and the resultant 
paper should be available during the 
second half of the year.

Complaints 
service for 
the insured
The Insurance Council of Australia 
and the Life Insurance Federation of 
Australia have set up schemes for the 
resolution of policyholders' com
plaints.
The schemes are based on the reso
lution of complaints by the insurer in 
the first instance, and by a complaint 
review facility at a higher level.
The latter bodies, the life insurance 
Complaints Review Committee and 
the general insurance Claims Review 
Panel, will deal with complaints not 
dealt with by the individual insurer. 
Both bodies are able to make deci
sions up to specified monetary 
thresholds which are binding on the 
participating insurers.
In a joint media release, Graheme 
Bond of the IC A and David Purchase 
of LIFA said: "These industry initia
tives have been developed to provide 
consumers with a free and effective 
alternative to litigation.
"Consumers lose none of their exist
ing legal rights, but we confidently 
expect that the great majority of in
surance complaints will be resolved 
by these new facilities.
"LIFA and ICA attach the utmost 
importance to the successful operation 
of these consumer assistance schemes, 
and a special overseeing body called 
the Insurance Industry Complaints 
Council has been established to 
monitor the schemes' operations and 
to review them after twelve months," 
they said.
Further information on general in
surance complaints is available from 
the ICA Consumer Office at 84 Smith 
Street, ph 814766 or toll free 008 
891194 or fax 818012.
Information on life insurance com
plaints is available from LIFAs Con
sumer Inquiries Manager (Melbourne) 
on toll free 008 335405 or by writing 
to the Consumer Inquiries Manager at 
20th Floor, 31 Queen Street, Mel
bourne, Vic 3000.

JUNE
ADMISSIONS

David Leslie Brustman 
Alice Springs

William Martin Finch 
Darwin

QUEEN’S COUNSEL

Leonard William Flanagan 
Alan John Sullivan
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Legal centre to open soon
by Jenny Hardy

The Darwin Community Legal 

Service (DCLS) will begin operating 
in the next couple of months.
While community legal centres have 
existed in almost every other jurisdic
tion in Australia for some time, the 
Northern Territory has never had such 
a service.
The Attorney-General has offered the 
DCLS premises in the Jury Muster 
Room of the existing Supreme Court 
building which will be available when 
the new Supreme Court is operational. 
The Attorney, on behalf of the De
partment of Law, has also offered to 
assist with the provision of office 
equipment and resources.
The DCLS has been seeking premises 
in the Casuarina area because research 
has indicated that Casuarina is the 
most accessible area for the greater 
Darwin community.
Unfortunately, affordable premises are 
not available at Casuarina. 
Negotiations with a community or
ganisation based at Casuarina are

underway for the temporary use of 
their premises one night per week in 
conjunction with operating the main 
service from the current Supreme 
Court.
That arrangement should provide a 
good assessment of the location which 
best serves the community.
The Law Society Public Purposes 
Trust has allocted $20,000 for the 
purchase of capital equipment which 
includes provision for a small library, 
a word processing system and other 
basic office equipment.
The current proposal is that the DCLS 
will operate a free legal advice and 
referral service two nights per week 
and possibly on Saturday mornings. 
The operating times may vary accord
ing to community interest, avail abil
ity of volunteers and so forth.
In the long term, the DCLS and the 
NT University Law School will oper
ate a clinical legal education pro
gramme whereby senior law students 
become volunteers at the service sub

ject to supervision.
Students participating in this pro
gramme will have their service cred
ited towards their degree.
The DCLS became an incorporated 
association in 1990.
The objects of the association are: to 
facilitate the provision of legal advice 
and assistance to the community; to 
provide community legal education; 
to establish a resourxce centre for 
community legal projects, and; to 
consider the need for, and to lobby 
for, law reform.
The success of the DCLS will depend 
largely on the support of the Darwin 
legal profession, mainly in the form 
of practitioners offering their time 
and expertise to the service, either as 
volunteers or by participating in com
munity education projects.
If practitioners are interested in being 
involved with this project or would 
like further information, they should 
contact Jenny Hardy on 897533 or 
Geoff Airo-Furilla on 466840.

44 McMinn St, Darwin NT 0800 
Phone: 81 5850 Fax: 81 4308 
ACN 009 633 818
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The Spider's
A PUBLIC RETURN

Redback was going to tell you 
that Shane “Snake Hips” 
McGrath has returned to 
Darwin after going to Alice 
Springs for three months re
lief work three years ago. His 
return was celebrated by be
ing vox popped by the Sunday 
Territorian for his views on 
Coronation Hill.

SOME PARTY

There was an extraordinary 
Polish Vodka party a couple 
of years ago. The net effect 
was that Daynor Trigg and 
Marcia Burnett married on 
the 8th of this month in 
Montreal, and Ben Debuse 
(formerly Poveys) and Adela 
Zadembski (formerly David 
Francis & Associates and NT 
Solicitor) married on the29th 
in Sydney. What WAS in that 
vodka?

YOU WENT WHERE?

Apropos the above, Mr Trigg 
apparently had a second 
Bucks Party when he arrived 
in Montreal. It was held at a 
bar called Super Sex (it). 
Redback is not at liberty to 
disclose what happened, hut 
for a small fee

LIFESTYLES OF THE 
RICH AND FAMOUS..

The Solicitor-General, Tom 
Pauling QC, is presently 
holidaying in Italy. He is 
staying at Barker QCs vine
yard—

PROMOTION

Terry Connolly, who was 
GallopJsAssociate in Darwin, 
is now the Attorney-General 
of the ACT.

OLD MASTER

His Honour Justice Mildren 
was sworn in by the man to 
whom he was an Articled 
Clerk in Adelaide, the Hon 
James Muirhead.

JUSTICE WHOM?

The early edition of the NT 
News on J one 5 carried a story 
about Justice Nader sentenc
ing a “spoon bandit.” The 
photocap said “Justice 
Nader.” Uh-uh, It was the 
Chief. The correct photo
graph had been inserted for 
the late edition.

FUNDRAISING

Anyone interested in contrib
uting to the University of 
Melbourne’s Fund may con
tact the University Fund Of
ficer at the Uni on (03) 
3444410.

STUDIOUSLY MIFFED

Ruffled feathers among some 
first-year graduate law stu
dents who were quite miffed 
when they received their 
marks for the first essay of 
the year. Some apparently 
had very high opinions of 
themselves...

THANKS, KEN

Ken Grime of Cridlands is 
leaving Darwin via Alice 
Springs for Perth. The Soci
ety thanks him for his contri
bution to the Legal Advice 
booth during Law Week and 
for beinga MockTrial Coach.

COOL RECEPTION

President, John St irk, has left 
Darwin for Alice to take up 
his new position with a firm 
called McBride and Stirk. 
Redback wonders how he will 
cope with the chilly tempera
tures. He used to have a 
wardrobe of winter woollies. 
But that was before a 
thoughtful former friend 
kindly donated them to St 
Vincent de Paul.

Redback
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CRIME

CLANT AGM

The inaugural Annual General 
Meeting of the Criminal Law 
Association of the Northern 
Territory will be held at 5.30pm 
on August 8 at William Forster 
Chambers.
Nominations are called for the 
positions of President, Vice
President, Treasurer, Secretary 
and three Committee Members. 
Nominations for the positions 
close at 5.00pm on July 8 and 
should be addressed to Geoff 
Barbaro at William Forster 
Chambers.

AIC PROGRAMME

The Australian Institute of 
Criminology has set down the 
following conference pro
gramme:
Fraud 20-23/8, Gold Coast; 
Women in Crime and Criminal 
Law 24-26/9, Sydney; Serious 
Violent Offenders: Sentencing, 
Imprisonment and Release 29
31/10, Melbourne; Local Gov
ernment Creating Safer Com
munities 26-28/11, Melbourne; 
The Window of Opportunity - 
First National Congress: An 
Intersectoral Approach to Drug 
Related Problems in Our Soci
ety, 1-6/12, Adelaide. 
Interested practitioners should 
contact the Conference Unit, 
AIC, GPO Box 2944, Canberra 
ACT 2601, ph (06) 2740226 or 
fax (06) 2740225.
6

Police Detention, Bail and 
Sentencing

July 6,9.30am-4.00pm 
The College of Law 

St Leonards
Criminal Law Section of the 
Law Council of Australia. 
Registrations to the CLE De
partment, College of Law, PO 
Box 2, St Leonards,NSW2065, 
DX838 Sydney, fax (02) 
4361265. Enquiries to tel
ephone (02)9657000. 
Registration $150.00 includes 
lunch and papers. Papers alone 
$30.00.

GENERAL

27th Australian Legal 
Convention 

Adelaide 
September 8-12

Enquiries to International Con
vention Management Services, 
Adelaide Convention Centre, 
North Terrace, Adelaide, SA 
5000, ph (08) 2106776, fax (08) 
2125101.
All registrants who attend the 
Convention and who returned 
an Expression of Interest (see 
May edition of Australian Law 
News) are eligible to win the 
prize of a holiday for two to 
Hawaii including return 
economy fares with Qantas, 7 
nights' luxury accommodation, 
breakfast, airport transfers and 
State room tax.

10th Annual Conference 
Australian Institute of 

Judicial Administration 
7-8 September 

Adelaide
Hindley Parkroyal, Adelaide 
Details from Margaret 
McHutchinson at the AIJA, 95 
Barry Street, Carlton South, 
VIC 3053, ph (03) 3476815, 
fax (03) 3472980.

Labor Lawyers 
13th Annual National 

Conference 
6-8 September 

Adelaide
Enquiries to Ann Ewer, Con
ference Organiser, PO Box 232 
Kensington Park SA 5068, ph 
(08) 3641005, fax (08) 
3328810.

Annual Congress 
International Association of 

Young Lawyers 
1-6 September 

London
Enquiries to Michelle Sindler, 
Minter Ellison, 44 Martin Place 
Sydney NSW 2000, ph (02) 
2104444 fax (02) 2352711.

Law Council of Australia 
Environmental Law 

Seminar 
19 July

NT University
Enquiries to Anne Craig, Law 
Council of Australia GPO Box 
1989 Canberra ACT 2601, ph 
(06) 2473788.



Legal practi

tioners in the 
Northern Territory 
will welcome the 
appointment of 
Dean Mildren QC 
to the Supreme 
Court.
He is close to cel
ebrating his 21st 
anniversary of his 
arrival in the 
Northern Territory 
and has practised 
here almost exclu
sively since.
The Society en
dorses the often 
quoted ords of the 
former Chief Jus
tice Forster who 
looked forward to 
the day when both 
practitioners and 
judges would be 
"home grown." 
The first graduates 
from the Northern 
Territory Univer
sity are new serv
ing articles in the 
Territory and the 
future looks well 
for the practise of 
law.
Ceremonial 
sittings were con
ducted in both 
Darwin and Alice 
Springs after the 
death of Phil Rice 
QC.
His distinguished 
career has been 
mentioned in this 
and previous edi
tions of Balance 
and we all join in 
dispensing our 
sympathy to his 
wife and children. 
A Full Court of the 
Federal Court will 
be sitting in Dar
win in July.
It will be the first 
opportunity to 
welcome the new

Chief Justice of that Court, Michael 
Black.
His Honour is a resident of Melbourne. 
The Society is planning to hold a 
function whilst the Court is in Darwin 
and practitioners will be advised when 
the details have been confirmed.

New Supreme Court

The new Supreme Court should be 
officially opened in September this 
year.
It is likely that hearings will com
mence in the Court in August.
The opening of the Court will be a 
memorable occasion for practitioners 
and we are truly fortunate in having 
the facilities that exist both in Darwin 
and in Alice Springs.

CLE study

The Executive Officer, Jim Campbell, 
is currently interstate investigating 
continuing legal education provided 
by the other societies and looking 
towards making CLE in the Northern 
Territory more relevant and helpful to 
all practitioners.
The question of whether or not such 
CLE ought to be compulsory or oth
erwise continues to be an issue. 
After Mr Campbell has completed his 
review of CLE he will report to 
practitioners in a future issue of Bal
ance.

LPAB change

Ted Rowe has resigned from the Le
gal Practitioners Admission Board 
after many years of loyal service. 
Neville Henwood has replaced him.

Membership

I remind practitioners that member
ship was renewable at 1 July and I 
urge all practitioners to join the So
ciety.

Consumer Law CLE

The Law Council of Australia Con
sumer Law CLE was a great success. 
I understand our seminar was better 
attended than the seminar in Sydney.

The Society is negotiating with the 
Law Council about future CLEs also 
being conducted in Alice Springs.

Trusts & Ethics

Trust Accounts and Ethics tutorials 
and have been set down for the week 
commencing 15 July and examina
tions for the week commencing 22 
July.
Tentative arrangements (subject to 
change owing to availability) are that 
ethics tutorials will be held in the 
mornings, and accounting tutorials in 
the afternoons.
Interested people who have not al
ready been contacted by the Society 
should contact Robyn Smith or Jim 
Campbell on 815104.

Professional Risk 
Management Convention 

1991
Hotel Nikko, Sydney 

25-26 July 1991
This convention is divided into two 
parts, bookable separately.
The first is Professional Risk Man
agement on the 25th, and the second is 
Taxation of Professional Partnerships 
on the 26th.
Attendance on both days costs 
$890.00. Attending one day only will 
cost $595.00.
Details from IBC Conferences, tel
ephone (02) 3193755, fax (02) 
6993901.

1991 Oxford Conference 
on International and 
White Collar Crime 

Christ Church Oxford, UK 
12-16 August 1991

This conference is organised by the 
Commoneralth Secretariat and the 
Business Crime Committee of the 
International Bar Association. 
Details are available from the Com
mercial Crime Unit, Commonwealth 
Secretariat, Marlborough House, Pall 
Mall, London SW1Y 5HX, UK.



The promotion 
of your practice

by Rob Knowsley LLB*

IN^any articles advising solicitors 

how to market their practices have 
appeared in legal and marketing 
publications in recent years. 
Typically such articles talk about 
procedures; assessment of the firm’s 
current position and a determination 
of the needs of the market place, de
velopment of the client base, cross
selling and other equally important 
aspects of promotion.
What most of them don't discuss 
however is the crucial importance of 
the willingness of the owners of a 
business to do that one little thing that 
makes the difference between wishing 
to have business or preparing to get 
business and actually getting it.
That one little piece of activity in
volves simply asking for the business. 
In view of the very large number of 
solicitors who appear to be quite ca
pable of doing all the research and 
preparing all the documentation 
without raising the courage to ask for 
the business, we have to ask ourselves 
why this might be so.
The first issue is probably the natural 
human fear of rejection. How much 
does the subconscious concern about 
being rejected affect the willingness 
of a solicitor to ask for work? 
Second, very few solicitors actually 
allocate the time — time to train 
themselves how to ask for work and 
time to pick up the telephone or make 
a personal visit and ask for business. 
They always seem to have plenty to 
do to fill in the day, and day after day, 
week after week, month after month 
goes by without any concerted effort 
to ask any particular clients for more 
work or prospective clients for some 
work.
Third, many solicitors have not yet 
fully discarded the "touting shack
les", perhaps subconsciously await
ing the rap over the knuckles every

time they actively engage in a promo
tional activity.
People with this particular inhibition 
need to remind themselves that good 
solicitors have always promoted 
themselves. In the past they used 
different methods but they promoted 
hard and quite effectively.
On a day to day basis, what, therefore, 
should be done?
All of the marketing articles referred 
to above provide good background 
information on how to get ready to 
market, identifying possible targets, 
products, etc.
As I have indicated, I believe the main 
problems solicitors have with mar
keting commence after that point with 
fear, lack of confidence and procras
tination.
What is required is for a short list of 
targets to be made and a simple 
technique (telephone or personally 
call) to enable the solicitor to project 
the products with confidence to the 
target.
For example, in the small business 
area there is no reason why a "legal 
audit" document can’t be used as an 
introductory tool with a simple, effec
tive "line of patter" such as..."we've 
had a lot of very happy clients who 
have been through our new legal audit 
procedure with us in their office. I'd 
like to take 10 minutes or so at your 
office at my expense for me to explain 
to you how it works. When would be 
the best day for you?"
If it's made obvious that there is no 
cost involved at this point there are 
very few people who are genuine 
potential users of your legal services 
who can easily resist this type of ap
proach.
Once in the client's premises you have 
the legal audit procedure to work 
through, and provided you are confi
dent and have a reasonable delivery

manner you will definitely pick up 
some work from most of the presenta
tions you make.
Having made the list of targets and 
supplementary information above, 
you should choose the time of day that 
combines when you believe you are at 
your most effective as a sales person 
with the time that you are most likely 
to find your targets available and re
ceptive.
A little bit of experimentation will not 
hurt in this area.
You should then rule out in your di
ary, say, half an hour every day at a set 
time to carry out this activity, and you 
should instruct all relevant staff not to 
make appointments for you during 
this time, and not to interrupt you. 
Your desk should be clear of all other 
likely distractions and you should have 
in front of you all possible information 
about the client or prospective client, 
which you should read thoroughly 
beforehand.
When you are properly prepared, all 
you have to do is exactly what most 
solicitors don’t do. That is, pick up the 
phone and make the call.
Remember that even a rejection can 
produce a good deal of information to 
assist you get work later.
Be positive, conversational and keep 
your ears open. Remember that one 
of the so-called rules of selling is that 
80 per cent of sales come after the 
fifth contact, the "Rule of 5."
When you become fully aware of how 
few solicitors are picking up the phone 
and making the calls you will realise 
how much you have the market to 
yourself.
Good luck with your "prospecting" 
and don’t forget to carry, and use, high 
quality cards and brochures on every 
occasion.
*This article was written by Rob Knowsley, a 
Sydney Solicitor and Managing Director of 
Knowsley Management Systems. KMS is a 
Sydney-based specialist legal practice man
agement consultancy which has been operating 
principally in NSW for the last three years. The 
firm offers a unique style of hands-on manage
ment which acknowledges that most solicitors 
have a basic understanding of what they are 
supposed to be doing to run their practice well 
but very little training in how to go about 
implementing the changes required. The firm 
focuses on the development of human resources. 
KMS simply aims to make its clients more 
effective in delivering client services and cre
ating reasonable profits.
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Court mourns the passing 
of Justice Phillip Rice
The legal fraternity gathered in Dar

win and Alice Springs earlier this 
month to mourn the passing of a former 
judge of the Supreme Court, Phillip 
Rice QC.
Justice Rice was forced to retire in 
March owing to ill health.
He died in Adelaide early this month 
after his health deteriorated rapidly. 
Addressing the special sitting of the 
Supreme Court on June 11, the Attor
ney-General, Daryl Manzie, said it 
was only a few short months ago he 
had risen in the Legislative Assembly 
to farewell the late judge and his fam
ily on the occasion of his premature 
retirement.
"He was an esteemed jurist who 
brought to the Territory and this 
honourable court, in March 1985, a 
wealth of experience in the law.
"On behalf of the Government of the 
Northern Territory, the Department 
of Law and my own family, I extend 
my condolences to Prudence and the 
children in their period of bereave
ment," he said.

Dean Mildren QC, as he then was, 

spoke on behalf of the profession. 
"As a judge he had special expertise in 
the law of evidence, an area which 
many judges avoid giving decisive 
rulings about, but his rulings on ad
missibility of evidence were always 
clear and decisive and given imme
diately the point was raised by coun
sel," Mr Mildren said.
"As far as I know he was never found 
to be wrong on any ruling of law that 
he ever gave on matters of evidence. 
"As a man he loved life and he lived it 
to the full.
"Every year or so the Army held a 
legal conference for reserve legal of
ficers.
"Some senior RAAF and Naval legal

officers would also attend and Com
mander Rice, as he was then known, 
never missed one of these confer
ences.
"Now the highlight of the conferences 
was always, of course, the camarade
rie which participation in good eating 
and good drinking usually provided. 
His Honour, of course, excelled in 
both departments, always staying so
ber but at the same time the life of the 
party.

"Who could forget his marvellous 
impersonation of Franklin D 
Roosevelt at the 1989 Northern Terri
tory Criminal Law Conference?
"In Julius Caesar, Mark Antony said 
of Julius: The evil that men do lives 
after them; the good is oft interred 
with the bones.’ That is not the way 
the Honourable Phillip Rice QC will 
be remembered,” Mr Mildren said.

The Director of Public Prosecutions, 

Len Flanagan QC, addressed the court. 
"Although only recently a practitioner 
in this Territory, my acquaintance of 
him and friendship with him extended 
over a quarter of a century," Mr 
Flanagan said.____________________

"As a barrister he was much sought 
after for his sound grasp of legal prin
ciple and his advocacy.
"He made a valuable contribution to 
the profession by reason of his leader
ship of it and his great enthusiasm. 
"The presence of so many at his fu
neral in Adelaide last week and here 
today testify to the respect in which he 
was held and the loss we all feel at his 
passing.
"Among us he was held in the highest 
esteem and affection as a barrister, 
judge and a friend," he said.

C^hief Justice Asche said the late 

judge was a cheerful person.
"He was a great raconteur and I will 
myself miss the times when we have 
sat together after court listening to 
Phil telling us one of his inimitable 
stories," Justice Asche said.
"That cheerfulness was also coura
geous.
"In his last few months, when he was 
very ill indeed, not only when I saw 
him in hospital but when myself and 
my brother judges telephoned him 
from time to time when he was in 
Adelaide, I don't think we ever found 
a note of depression in his voice and 
he was always pleased to hear us. 
"And, although he must have been 
from time to time suffering great pain 
and discomfort, he never revealed that 
to us.
"It was sadly clear to some of us that 
the end was coming and, for many of 
us and I am sure for His Honour 
himself, it would have come as a re
lief.
"We on the bench, every one of us, 
have lost a great friend; one whose 
loss we will ever regret but whose 
memory we will ever cherish and 
whose kindness we will always try to 
emulate."
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Supreme Court Notes
by Cameron Ford, Barrister at Law

It is intended to note decisions 

delivered each month in the cor
responding issue of Balance.
It is also intended, over the next 
few months, to include those cases 
delivered since 1 January this year. 
That will take place gradually as 
time permits.
The cases noted below are for May 
and June 1991.
It cannot be guaranteed that these are 
all of the decisions delivered in that 
period.

PRACTICE - amendment to name 
of plaintiff - whether misnomer/ 
misdescription or substitution/addi
tion - limitation period and Weldon v 
Neal - amendment after period ex
pired.
ESTOPPEL - whether conduct of 
solicitor amounted - detriment - 
waiver.
COSTS - interlocutory-againstparty 
resiling from unambiguous promise. 
Joe Bemo v Green’s Steel Construc
tions Ptv Ltd (Asche CD 1/2/91. Ac
tion commenced 27/3/85 on contract 
made20/11/84, negligence around 30/ 
11/84. On 10/9/90 the plaintiff ap
plied to amend its name to “Bemo 
Bros Pty Ltd.” In October 1989, the 
solicitor for the plaintiff told the de
fendant’s solicitor of the intention to 
amend, and was told that the defend
ant would consent. That consent was 
reaffirmed a number of times, but on 
the morning of the application it was 
withdrawn. On the adjourned hearing 
of the application it was held that the 
name change was not a correction of 
a mere misnomer or misdescription, 
but was in fact a substitution or ad
dition of a party. As the action was by 
then out of time, the amendment would 
not be allowed because of Weldon v 
Neal which still applied to this pro
ceeding — see Limitation Act 1981 
s48A and RSC 36.01(b), 1.07 and 
1.01. Further held that the conduct of 
the defendant’s solicitor did not cre
ate an estoppel because no detriment 
was suffered by the plaintiff. Held 
further that because the defendant 
resiled from an unambiguous promise, 
and because the Court needed to ex
press “its censure by something more 
tangible than regrets and admoni

tions,” defendant pay plaintiff’s costs 
of the application. Counsel: D Trigg, 
Plaintiff, instructed by Cridlands; S 
South wood, Defendant, instructed by 
Ward Keller.

PRACTICE - procedural irregular
ity - valid where no irremediable sub
stantial injustice - s539(2)/sl322 Co 
Code/Corp. Law - r 139 SC (Co) Rules. 
CORPORATIONS - extension of 
time for lodgment of notice of charge
- s205(3)/s266(4) Co. Code/Corp. Law
- inadvertence as ground - factors 
influencing discretion - delay - liqui
dation - full disclosure.
Citibank Limited v Linput Ptv Ltd (In
Lia) (Martin J) 12/6/91. A charge 
was created by the defendant in favour 
of the plaintiff. A Notice of Charge 
was lodged and provisionally regis
tered in the Corporate Affairs Com
mission, subject to stamping of the 
deed of charge. The deed was duly 
stamped within the time limited for 
registration of the notice, but due to 
inadvertence by the solicitor’s clerk 
the Commission was not informed 
and the provisional registration lapsed. 
Some seven months later, application 
was made to extend the time for reg
istration. Two days later the defend
ant resolved to appoint a liquidator; a 
provisional liquidator was appointed 
one month later and a liquidator three 
months thereafter. Held (1) extension 
will only be granted in exceptional 
circumstances where a liquidator has 
been appointed, (2) balance must be 
struck between the interests of the 
applicant and other creditors/inter
ested persons, (3) delay is a factor in 
the exercise of discretion, (4) applicant 
must give full disclosure of the effect 
of no extension eg of other securities 
held. Extension granted.

PRACTICE - jurisdiction under 
Work Health Act - si 32 and si 33 - set 
aside judgment - solicitor’s conduct 
WORK HEALTH - deemed ac
ceptance by insurer - enforcement of 
debt - jurisdiction of Supreme Court.

Hopkins v QBE Insurance Ltd (Mar
tin J) 22/5/91. A worker delivered a 
work health claim form to her em
ployer who failed to respond within 
the required time. The employer was 
therefore deemed to accept liability. 
The worker commenced proceedings 
in the Supreme Court against the in
surer under sl32 of the Work Health 
Act and in due course entered in default 
of appearance. On application by the 
insurer to set aside the judgment, held 
that the jurisdiction of the Work Health 
Court is limited to claims for com
pensation under Part V of the Work 
Health Act and matters and questions 
incidental thereto, not claims for 
compensation and debts under the 
Work Health Act and matters and 
questions incidental thereto. Held 
further that non-provision of certain 
information in the claim form did not 
invalidate the claim because that in
formation was within the knowledge 
of or otherwise ascertainable by the 
employer/insurer: s82(3). Held further 
that claims under sl32(l) against the 
insurer must be made within one 
month after the expiry of one month 
after the employer’s default (ie two 
months after employer’s default): 
sl32(2). Held further that the State
ment of Claim did not set out the 
statutory requirements creating a cause 
of action against the insurer and the 
judgment entered thereupon was ir
regular and would be set aside ex 
debito justitiae.
Held further the solicitors for the 
worker did not act unfairly in issuing 
proceedings without notice to the in
surer’s solicitors.
Counsel: J Reeves, Plaintiff, in
structed by Cridlands; J Tippett, de
fendant, instructed by Ward Keller.
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CRIMINAL LAW - parole - juris
diction of SCJ to fix non-parole pe
riod when parole revoked by breach. 
Egan v Seears and Anor (Martin J) 15/ 
5/91. Appellant released on parole 
and breached it. Ordered to serve the 
balance of the term, 2.5 years, with 
non-parole period of 15 months. Held: 
in ordering an offender to serve the 
balance of a term where parole is 
breached, the Court does not “sen
tence an offender to a term of impris
onment” within s4 of the Parole of 
Prisoners Act. There is therefore no 
power to order a non-parole period 
where earlierparole has been breached 
and revoked and the offender is di
rected to serve the balance of the term. 
Counsel: R Allen, Applicant, in
structed by the Legal Aid Commis
sion; C Roberts, Respondent, in
structed by the Department of Public 
Prosecutions.

CRIMINAL LAW - confessions - 
admissibility - threats and assaults - 
voire dire.
R v Sherwood (Martin J) 15/5/91. 
Accused detained from 1.00am for 
the whole of the day. Confessions 
made throughout the day. Accused 
did not give evidence on the voire dire 
but challenged credit of police. Held: 
Crown must show on balance of 
possibility that confessions and ad
missions were made voluntarily. It 
had done so here. Held further that 
confession is not voluntary if made 
after inducement caused the confes
sion to be made.
Here not done so.
Held further that the unusually long 
time which elapsed before the ac
cused was taken before a Justice was 
explained by the investigation the 
police carried out and was therefore 
reasonable within si37(2) of the Po
lice Administration Act. Comments 
on editing tape recordings.

Counsel: D Trigg, Accused, instructed 
by the Legal Aid Commission; P 
Murphy, Prosecution, instructed by 
the Department of Public Prosecu
tions.

WORKERS COMPENSATION - 
termination of weekly payments - 
notice to worker - s69 of the Work 
Health Act.
Morrissey v Conaust Ltd (CA) 17/5/ 
91. After having paid compensation 
to the worker, the employer ceased 
payments on the basis of medical re
ports and without 14 days’ notice to 
the worker.
The worker brought action in the Work 
Health Court and was successful by 
that decision was overturned on appeal 
to Martin J.
On appeal to the Court of Appeal 
(Asche CJ, Gallop and Angel JJ) held: 
a voluntary payment of compensation 
by an employer is a payment “due 
under” the Ordinance.
Once made the worker has a right to 
its continuation until liability is de
termined. This applies to s69 of the 
Work Health Act.
Compensation can be cancelled or 
reduced without notice to the worker 
if the worker (a) ceased to be inca
pacitated or died, or (b) the payments 
of compensation were obtained by 
fraud or other unlawful means.
These do not need to be positively 
established before payments are re
duced or cancelled without notice. 
Section 69 is procedural.
The appropriate route then for the 
worker is si 11 of the WorkHealthAct 
where the employer bears the onus of 
establishing the change of circum
stances.
Appeal dismissed.
Counsel: J Waters, Appellant, in
structed by the Legal Aid Commis
sion; DTrigg, Respondent, instructed 
by Elston and Gilchrist.

DECISIONS SUBJECT TO 
APPEAL

Oatmont Ptv Ltd v Australian Agri
cultural Co Ltd and Ors (Angel J) 10/ 
5/91. Locus standi for the enforce
ment of a public right. Shareholder’s 
right to bring an individual action to 
restrain ultra vires act of corporation. 
No requirement for existence of a 
cause of action at the commencement 
of a proceeding to obtain a declaration 
- Crown Lands Act s38A.

The Nominal Insurer v Robinson
(Martin J) 29/5/91. Worker’s com
pensation - meaning of “injury” - ag
gravation of pre-existing injury con
tributed to by work - date of assessment 
of compensation - Work Health Act - 
Workers Compensation Act ss 6, 7, 
10,10(5).

Judicial comment 
on barristers fees
The Law Society has received a letter 
from the Commonwealth Director of 
Public Prosecutions about barristers 
charging cancellation fees.
The issue received judicial comment 
from Mr Justice Wilcox of the Federal 
Court in the matter of Commissioner 
of the Australian Federal Police v
Patricia Razzi & Ors.
In his reasons for judgment, handed 
down on 21 June, His Honour said: 
"At a time when legal fees are so 
onerous as to exclude from signifi
cant litigation all but the wealthy and 
the legally-aided, any new practice 
which further increases costs requires 
meticulous justification. I am not 
aware of any attempted justification 
of "cancellation fees." It seems to me 
that it would be desirable for Bar 
Councils and Law Societies to exam
ine such fees and perhaps issue a 
ruling or some guidelines, before the 
practice becomes firmly entrenched.”
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Taxation on 
settlements

by Michael W Inglis*

There are now many cases where 

the damages, or settlement monies, 
received in connection with a court 
action are assessable (in large part) by 
virtue of the CGT provisions of the 
Income Tax Assessment Act 1936 
(Cth).
This fact is unfortunately not widely 
appreciated, and many clients still 
labour under the misapprehension that 
such damages or settlement monies 
are generally received free of tax. 
There is evidence to suggest that a 
number of taxpayers have failed to 
disclose the reciept of damages or 
settlement monies in their tax returns 
- in cases where they should have - 
through sheer ignorance.
There is also evidence to suggest that 
a number of clients may well have 
accepted inadequate settlement of
fers because they have assumed 
(wrongly, as it turns out) that the set
tlement proceeds would be free of tax 
in their hands.
Practitioners thus need to be most 
alert to the possibility of CGT apply
ing in the litigation context.
For the assistance of readers, the fol
lowing represents a check list of the 
more material considerations.
In many cases, rights to sue will rep
resent 'choses in action’ and thus 'as
sets’ for CGT purposes, sl60A(a). 
The obtaining of damages or the set
tlement of the relevant action will 
usually represent the disposal of the 
relevant asset (being the ’chose in 
action'), sl60M(3)(b) when read with 
sl60M(l).
The damages or settlement proceeds 
will usually represent the considera
tion in respect of the disposal of the 
relevant asset, sl60ZD(l)(a), and 
compare sl60Z(l)(a).
Putting matters such as legal expenses 
to one side, there will often be diffi
culty in establishing any significant 
cost base of the relevant asset to the

taxpayer, sl60ZH(l)(a)-(e).
In the light of the foregoing, the stage 
is often set for Part IIIA to apply in 
respect of the disposal of the ’chose in 
action' - which is worked by the 
receipt of damages or the settlement 
of the action - with the very real 
prospect of a substantial capital gain 
accruing to the taxpayer (particularly 
because of the insufficiency of cost 
base).
However, it is important to recall that, 
as a general proposition, Part IIIA 
only applies in respect of disposals of 
assets acquired on or after 20 Sep
tember 1985, sl60L(l) and (2).
Thus a critical question, in the present 
context is: When was the relevant 
chose in action acquired by the tax
payer?.
Part IIIA contains general rules for 
determining the date of acquisition of 
an asset, see generally sl60U(l)-(7). 
It is far from easy to accommodate 
any of these general ’timing’ rules to 
the acquisition of an asset (being a 
chose in action) in the present litiga
tion context.
However, in very many cases, the 
above critical question demands and 
answer if the CGT consequences of 
proceeding to judgment or settling the 
matter are to be revealed.
Two particular cases where Part IIIA 
willnot have such a draconian appli
cation are the following:
First, sl60ZB(l) provides:
"A capital gain shall not be taken to 
have accrued to a taxpayer by reason 
of the taxpayer having obtained a sum 
by way of compensation or damages 
for any wrong or injury suffered by 
the taxpayer to his or her person or in 
his or her profession or vocation and 
no such wrong or injury, or proceed
ing instituted or other act done or 
transaction entered into by the tax
payer in respect of such a wrong or 
injury, shall be taken to have resulted

in the taxpayer having incurred a 
capital loss.”
In Hepples v FCT (1990) 21ATR 42, 
Gummow J expressed the view that 
sl60ZB(l) was "included for more 
abundant caution" because a "cause 
of action for personal injury...would 
be personal in nature" and thus, in His 
Honour's view, not an ’asset’ for CGT 
purposes (see at 21 ATR 66).
Be that as it may, there are undoubt
edly, even on Gummow J's view, a 
great many 'rights to sue' which an
swer the description of a 'chose in 
action' andan 'asset' forCGT purposes, 
and in respect of which the s!60ZB(l) 
exemption could have no possible 
application.
In such cases the issues raised in this 
column are of immediate relevance 
and importance.
Second, there can be no doubt that one 
of the most important (and interest
ing) characterisation questions in the 
CGT context is whether the practi
tioner is dealing with only one asset 
(for CGT purposes) or more than one 
asset.
This question is often a vital one in 
relation to part disposal issues (s 160R) 
and sl60M (6) or (7) issues.
In the present context, the following 
extract from the Minuites of the 
Meeting of the CGT Subcommittee of 
the Taxation Liaison Group of 2 March 
1989 is most material:
"The Institute of Chartered Account
ants asked, when compensation or 
damages are received after 19 Sep
tember 1985 in respect of an asset 
which was acquired before 20 Sep
tember 1985, whether the compensa
tion or damages are received in respect 
of the disposal of the 'underlying as
set ' or in respect of a separate asset, 
being the right to bring an action in 
negligence or contract. The ATOs 
view is that if the underlying asset os 
a real (or corpreal) asset, such as land 
or goods, the compensation relates to 
the disposal of the asset."

* Michael W Inglis is a barrister in 
Blackstone Chambers and author of 
Inglis on Capital GainsTaxpublished 
by The College of Law.
This article appeared in the June is
sue of the Law Society Journal and is 
reprinted here with the permission of 
the NSW Law Society and Mr Inglis.
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Some of the Community Legal Service committee celebrating after the service 
opened last month. At opening time twelve people arrived seeking advice 
raning from family law to debt.
The service operates from Sommerville Community Services on the corner of 
Lee Point Road and Vanderlin Drive every Saturday from 10am to lpm. 
There is no phone yet. The service operates on a first come, first served basis.

Investment 
advice for
women

representative from the 
Womens Investment Network will 
visit Darwin in early September. 
Sylvia Vale will hold public seminars 
on financial planning and security for 
women.
Ms Vale has invited female practi
tioners to an informal dinner/seminar 
on Wednesday September 11.
She said legal practitioners have a 
peculiar financial position, and those 
in private practice are often bound by 
new or changing legislative require
ments.
Any practitioners who would be in
terested in attending the dinner/semi
nar should contact Jodie at the Society 
on 815104 no later than September 5.

Beyond the Berrimah line INSIDE:
The Berrimah line has struck again. 
The June issue of Balance carried a 
front-page story on the appointment 
of Mildren J and listed other home
grown judges.
Unfortunately, Martin J was left off 
this impressive list.
Funnily enough, the first to notice the 
error was one Max Horton of the firm 
Martin and Partners in Alice Springs. 
Uh-oh.
A letter of apology was hastily dis
patched to His Honour regretting the 
error, but not accepting total responsi
bility.

Y ou see, the list of Territory-appointed 
judges was rattled off by the Territo
ry’s most authoritative legal histo
rian, the then Dean Mildren, QC. 
The journalist’s error, though, was a 
breach of the most fundamental rule 
of journalism — check, check and 
check again.
And don't believe everything an his
torian tells you, particularly not about 
contemporary issues.
Balance takes this opportunity to 
publicly apologise to His Honour and 
to all practitioners south of the 
Berrimah Line.

National reforms..... 2

The Spider's Web..... 5

Women as Property 
...................................... 8-9

Supreme Court 
Notes.....................10-11

Ka|

l



Attorneys agree on reform
The Standing Committee of Attor- 

neys-Geneial announced two major 
reforms following its meeting in July. 
The first reform is aimed at faciiitatr 
ing reciprocal admission to practise 
throughout the states and territories. 
The Attorneys agreed to work with 
relevant professional bodies in each 
jurisdiction to ensure: 
the removal of impediments to recip
rocal admission that weren’t based on 
non-discriminating character, educa
tional and practical training require
ments; the harmonisation of relevant 
educational and practical training re
quirements, and; the adoption of a 
scheme allowing for reciprocal ad
mission to be made without the ne-

COJI ready 
to examine 
the specifics

The first, wide-ranging phase of the 
Cost of Justice Inquiry by the Senate 
Committee on Legal and Constitu
tional Affairs appears to be completed. 
It is likely that the Committee will 
now concentrate on specific issues. 
The Committee has issued its first 
three discussion papers. The first is a 
general paper on the issues being con
sidered, thesecond raising issues about 
legal costsand scales, and the third on 
contingency fees.
The Law Council of Australia will be 
responding to the papers in consulta
tion with its constituent bodies.
The President of the LCA, Alex 
Chernov QC, recently listed for the 
Committeesome issues on which there 
might be some concentration.
They included: administration of the 
courts, caseflow management and pre
trial procedures, court-annexed me
diation, alternative dispute resolution, 
judicial training and the simplification 
of legislation.

cessity of personal attendance in court. 
The Attorneys said this decision re
flected their recognition of the 
emergence of a “national” legal 
practice in Australia.
They said it would improve the 
flexbility in the legal labour market 
and reducecostsinvolved in admission 
to more than one jurisdiction.
The second reform is aimed at the 
development of uniform legislation 
to govern the practice of foreign law 
in Australia.
The Attorneys said this reform would 
improve opportunities for Australian 
businesses to obtain, within Australia, 
expert legal advice on the laws of 
countries with which they deal.

The Federal Leader of the Opposi
tion, John Hewson, has called for 
practitioners’ input to a project called 
Australia 2000.
The project is aLiberal Party initiative 
which is designed togive professional 
and other groups a “direct say in 
shaping Australia’s future into the 
next century.”
“The project is about creating a vision 
for Australia, providing leadership to 
overcome our nation’s current prob
lems, building community under
standing of the need for change and 
encouraging all Australans to be in
volved in the process of change,” Dr 
Hewson said.

They said it will also facilitate the 
efforts of Australian lawyers to ex
port their services overseas by ensur
ing that they can rely on principles of 
reciprocity.
Australian legal service exports are 
currently estimated to be worth SI00 
million per annum with indicators 
suggesting they will reach SI000 
million in the next ten years.
The Attorneys said they would look to 
guidelines recently adopted by New 
South Wales and Victoria as a basis 
for developing uniform national leg
islation.
They said they expected the uniform 
scheme to be in place by the middle of 
next year.

He said the programme was launched 
in August last year and, since then, 
thousands of replies from interest 
groups, industry and business leaders 
have been received.
Dr Hewson said a report will be 
published later this year and policy 
issues conferences will be held in 
cities and regional centres in the latter 
part of this year and early next year. 
“The information will be examined 
when writing a complete Liberal Party 
policy statement,” he said. 
Practitioners interested in contribut
ing should put their views in writing 
through the Executive Officer of the 
Society, GPO Box 2388 Darwin.

BALANCE
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Cathy Deland named 
as Alice’s new SM

Scholarship 
fund set up 
in memory of 
slain lawyers
The Law Council of Australia will 
contribute $2000 towards a three-year 
scholarship fund in memory of the 
two Australian lawyers killed by IRA 
gunmen in Holland last year.
The two, Nick Spanos and Stephan 
Melrose, were working for the English 
firm of McKenna and Co of London at 
the time.
McKenna and Co has suggested that 
scholarships be provided to enable 
young law graduates from the Uni
versity of Sydney and the Queensland 
University of Technology, where the 
two studied, to work for a year in 
England and to visit the Continent. 
The Law Society of England and 
Wales has offered to help and English 
and Australian law firms have been 
invited to contribute to the fund. 
Contributions to the fund can be sent 
to: The McKenna and Co Foundation 
- Australian Appeal, care of Mr R H 
Malthouse, McKenna and Co, Mitre 
House, Aldersgate Street, London 
EC1A4DD, England.
The IRA admitted responsibility for 
the murder of Spanos and Melrose, 
saying they were mistaken for British 
servicemen.

ADMISSIONS
July

Murray Herbert Tobias, Thomas 
Wakefield, James Robert Dupree, 
John Trevor Glass, Patricia Maree 
Burrows, Sanjeev Williams, 
Christopher Paul Donald Rich, 
Patrick Richard Christian Southey, 
Grant Raymond Algie

August
James Hebron, Caroline Helen 
Joske, John Allan Lowndes, Eliza
beth Jane Morris, Pauline Maisie 
Ramsay, Nell Leonard Strawbridge, 
Belinda Lillian Eyers

Alice Springs’ new Stipendiary Mag
istrate took up her new post on 19 
August.
She is Cathy Deland, formerly a Sti
pendiary Magistrate in South Aus
tralia.
Ms Deland replaces Dennis Barritt 
SM who retires this year.
Ms Deland spent four years as a Sti
pendiary Magistrate in South Aus
tralia.
Before that appointment she spent ten

New LCA 
committees
The Law Council of Australia has 
established a Human Rights Com
mittee.
The Committee will be chaired by 
Nicholas Cowdery QC of Sydney and 
willadvise theExeculiveonall human 
rights issues, the first of which is 
expected to be the recent events in 
Russia.
Until now, human rights issues have 
been dealt with by the President and 
the Executive on an ad hoc basis. 
Other Committee members are David 
Muir (Deputy Chairman, Brisbane), 
David HarperQC (Melbourne), Stuart 
Fowler (Sydney), David Lucas 
(Melbourne) and John Robertson 
(Brisbane).
All are active in human rights work. 
The Committee has invited sugges
tions as to matters it should take up. 
Interested practitioners should write 
to the Committee care of the Law 
Council, GPO Box 1989, Canberra 
ACT 2601 or DX 5719 Canberra. 
The Law Council Executive has also 
approved the establishment of an 
Aboriginal Justice Committee.
This Committee will advise the Ex
ecutive on legal issues arising in re
lation to matters affecting Aboriginal 
people.

years as a Crown Prosecutor with the 
South Australian Attomey-Generars 
department.
“Ms Deland has an excellent reputa
tion as a lawyer and a magistrate,’’ the 
Attorney-General, Daryl Manzie, said 
when he announced her appointment. 
“I am sure her experience arid quali
ties will see Her make and excellent 
contribution as a Stipendiary Magis
trate of the Northern Territory.”

Legal 
profession 
next for TPC 
scrutiny
A paper listing issues likely to be 
considered by the Trade Practices 
Commission when it examines the 
legal profession in the course of its 
current study of the professions is 
being prepared by the Law Council. 
The Trade Practices Commission has 
released and issues paper looking at 
the accounting profession and this 
gives some indication of the TPCs 
approach to its study.
Where it is likely that constitutent 
bodies of the Law Council will hold 
differing views, it will be for those 
bodies to present their views to the 
TPC.
Where there is unanimity of views, 
the Law Council hopes to be able to 
co-ordinate the presentation of views. 
Interested practitioners should for
ward their submissions to the Society 
at GPO Box 2388, Darwin.

AGM: 5.30pm 
Friday Aug 30



Trade practices CLE: 
a valuable seminar

solicitor in Queensland who 
failed to consider the effect of the 
Trade Practices Act on litigation he 
was conducting for a client may be 
sued for professional negligence. 
The solicitor brought the action rely
ing on common law priciples, and 
ignored the effect of s74 of the Trade 
Practices Act on the situation.
After the hearing, the client obtained 
other legal advice, and counsel has 
now been briefed to advise on an 
action against the first solicitor.
This wasoneof anumberof cautionary 
tales to emerge at a CLE seminar on 
Consumer Law conducted by the 
General Practice Section of the Law 
Council in Darwin on June 19. 
Principal speakers at the seminar were 
Professor David Harland and Neil 
Francey.
Professor Harland is the Challis Pro
fessor of Law at the University of 
Sydney.
Neil Francey is a barrister from Syd
ney and Chairman of the General 
Practice Section’s Consumer Law 
committee.
He worked with the Trade Practices 
Commission from 1975-1980.
Four papers were delivered at the 
seminar.
The first was Misleading or Decep-

Eon time to time the Society is 

approached by migrant groups or in
dividuals for whom English is a sec
ond language.
Whilst we are not supposed to rec
ommend any one firm, there are times 
when the person involved requires 
someone who speaks their native 
tongue or, at least, access to an inter
preter who has a sound grasp of

by Peter Tiffin

live Conduct: the Breadth and Limi
tations of the Prohibition by Profes
sor Harland who spoke to his paper. 
The third paper, entitled Loss or 
Damage and Time Limitation Prob
lems was a joint paper by David 
Bennett QC of Sydney andRon Casten 
QC of Melbourne.
Neil Francey had been closely asso
ciated with the preparation of this 
paper, and he spoke to it.
The final paper, by Francis Galbally 
of Melbourne, was Representative 
Actions, Joinder, and the Potential 
for Grouped Proceedings.
The seminar considered the provi
sions of the Trade Practices Act (C’th) 
and the effect of the Consumer Affairs 
and Fair Trading Act (NT) which 
recently came into operation. 
Professor Harland explained how the 
very liberal private rights of action 
given by the Trade Practices Act had 
had an extensive impact on the law of 
contract and the law of tort.
He gave examples of a number of 
situations in which action could be 
taken under the Trade Practices Act 
but not under the general law. 
Question time included a discussion

English (or Australian) legal jargon. 
To that end, the Society would like to 
put together a register of bilingual 
practitioners.
If you are bilingual, please contact 
Jodie at the Society on 815104 to 
register your language(s).
This register will also be useful for 
translating pamphlets and informa
tion into other languages.

of ways in which Part V of the Trade 
Practices Act might be used to defeat 
the limitation on actions imposed by 
the Motor Accidents (Compensation) 
Act.
Another topical issue raised at the 
seminar was passive smoking.
Neil Francey noted that recent surveys 
indicate that some 47 per centof adults 
in the Northern Territory are smokers 
(the highestrate in Australia), so there 
is a greater exposure to other people’s 
smoke here than elsewhere in Aus
tralia.
It is likely that this will lead to litigation 
in the Northern Territory in the near 
future, Mr Francey said.
The seminar, which was funded by 
the Law Council of Australia, has 
been conducted in all mainland capi
tal cities.
Owing to financial restraints, only 
some authors have been present at 
each seminar.
The Darwin seminar was attended by 
some 50 local practitioners.
This was the second highestattendance 
(after Sydney) at any session of the 
seminar.
The Law Society has suggested that 
future national CLEs conducted by 
the Law Council should be planned to 
take in Alice Springs.

NOTICE

The Supreme Court library 
will he closed from 26 Aug-30 
Aug subject to the building 
being handed over to the 
Depart men of Law. 
Practitioners are welcome to 
use the Department's library 
during that time -- 2nd floor, 
Safety House, ph 897243.

Bilingual lawyers wanted



Strong with the women

Tfenorthern region mock trial 
fhalist teams were led by the 
onfy two female coaches, Liz 
Mur!s and Trish Mclniery. 
Bath teams bad female teach- 
er^ Chris Marshall from Dar- 
wfcHighand Gloria Churchill 
firm St Johns. The Darwin 
Hf h team was an all-girl team. 
Gsess who plays Sadadeen 
Sefondary College in the final? 
Ouya, girls.

lecessionary question

A ffitiiiding Society in Darwin 
hasa “‘give us your reasons” ques- 
tioDiaire for people who have set
tle# their mortgage. The options 
am (a) refinanced the property 
wM a bank; (b) refinanced the 
pi^erty with a finance company; 
(c) refinanced the property with 
anther building society; (d) refi- 
naeed the property with a credit 
uribn; (e) have left the Territory 
anino longer require Fianance be
came the property will be sold; (f) 
offer (please specify). A customer 
wtocontacted the Law Society said 
sheficked (f)and wrote “mortgage 
discharged”

Surely not!

Tie House of Representatives 
Hssard of 10 October 1984 fea- 
tims a debate on the Petroleum 
(S&merged Lands) Bill in which 
the Member for Franklin, Bruce 
Giodluck, fold of how a solicitor 
hai not informed his client of a 
rad bypassing a certain property. 
TteMember for the Northern Ter
nary, one John Reeves, is on record 
as&ying: “Solicitors! They are no 
gori, mate.”

And still on hansards {Redback 
hopes he is not prosecuted...), the 
NT Hansard of 9 May this year 
features the debate on the draft 
Prostitution Regulation Bill. Noel 
Padgham-Purich wasspeaking and 
expressed reservations about the 
need for a Social Worker. John 
Bailey, a Psychologist, suggested a 
Psychologist instead. Barry Coul
ter suggested there wasn’t much 
difference, and Mr Bailey said: “It 
could be worse. It could be a law
yer.”

Abnormally quiet

Redback hears that the Crimninal 
Law Conference in Bali produced 
no anecdotes of value. Could this be 
because the infamous Mr Pauling 
QC was absent?

Right off balance

For those wondering what hap
pened to the July issue of Bal
ance, here’s the explanation: 
your editor took two weeks off 
in mid-July for a well-earned 
break in Bali. When she re
turned, she was struck down by 
a Giant Mutant Ninja dose of 
something horrendous which 
left her bedridden for two and a 
half weeks during which time 
Balance was to have been pro
duced and distributed. And all 
she can say is sorry...

Ps, Qs and Ws

Many of you will be familiar with 
how easy it is to hit the wrong key on 
a word processor. Those of you 
who have Silk would do well to 
remember this. Next to Q on a 
keyboard is W. One slip and you 
get to be a WC.

Back to Alice

Simon Moody, a former employee 
of Buckley and Stone, has returned 
to Alice after a year overseas and is 
working with Martin and Partners.

jut
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Admission

An easier 
means of ob
taining recip
rocal admis
sion is being 
promoted by 
the Law Coun
cil’s constitu
ent law socie
ties and Bar as
sociations.
I attended a 
meeting in 
early July 
which was 
called by the 
Presidentofthe 
Law Council. 
At the same 
time, similar 
steps were be
ing taken by the 
Standing 
Committee of 
Attorneys 
General (see 
story page 2) 
engendered by 
the warm 
winds of micro 
economic re
form.
The Chief Jus
tice has ad
vised me that 
’’paper admis
sions” will be 
introduced 
once the nec
essary regula
tions are im
plemented.
The thorny is
sue in the de
bate appears to 
be admission to 
the separate 
bars of 
Queensland 
and New South 
Wales for those

who practise in an amalgam in their 
home states.

JLhe other major discussion is an 
attempt to standardise professional 
indemnify insurance.
In that regard we are worse than the 
railways - there are five separate 
schemes.
With work being done frequently 
across slate boundaries, there is a 
compelling logic to having one scheme 
and thereby avoiding contribution 
claims between funds.
Minets convened a conference, which 
I attended, where those two issues 
were ventilated.
John Dowd QC, formerly Attorney- 
General in New South Wales, spoke 
of a bill which he had introduced to 
the NSW Parliament.
The bill will cap liability at about $3 
million.
The US experience is that 25 per cent 
of partners’ income is lost to profes
sional insurance premiums.
Whilst our figures have not reached 
those levels, the risk seems to be in
creasing and claims paid have always 
increased over the previous year’s 
payments.

(Congratulations to those involved 

through the long gestation period of 
the Community Legal Service.
Much lime and effort has been ex
pended and the Attorney-General has 
vigorously assisted the committee. 
Hopefully, a permanent home will be 
found in the suburbs in due course. 
The finals of the school mooting com
petition will be held on Friday August 
30 in Court 1.
The Chief Justice will be presiding.
I wish to thank all those who gave 
their time in coaching and adjudicat
ing the various participant teams.

NCA looks at 
money crime
In December last year the federal 
Attorney-General issued the National 
Crime Authority with a reference to 
investigate money laundering in 
Australia.
The Acting Chairman of the NCA, GJ 
Cusack QC, has written to the Society 
seeking assistance from the legal 
profession.
“The Authority has defined money 
laundering as the activity of legiti
mising illegally earned proceeds,” Mr 
Cusack said.
“It is a process rather than an isolated 
act.”
Mr Cusack said the inquiry is not 
investigating people or organisations 
for the purposes of laying charges. 
Rather, he said, the NCA will be ex
amining ways in which money laun
dering methods might be combatted 
through legislative amendment and/ 
or administrative change.
“Our research to day has concentrated 
on obtaining background information 
and specific case study material from 
law enforcement agencies in Australia 
and overseas.
“Assessment of that material has in
dicated that certain professional 
groups appear vulnerable to exploi
tation by those seeking to launder 
profits obtained from illegal activity. 
“The legal profession is one of the 
groups so identified,” he said.
Mr Cusack said the NCA is looking 
for views on the extent to which the 
legal profession may be utilised by 
money launderers; details of any 
suspected instances of money laun
dering; the problems inherent in 
identifying such activity; details of 
any guidelines or procedures the 
profession has developed to minimise 
such activity, and; the profession’s 
views on the need for legislative and/ 
or administrative reform in the area. 
He said the NCA is also seeking views 
on current legislation, “how it could 
be improved and what if any imper
fections exist which may allow money 
laundering activities.”
Interested practitioners should contact 
Chief Superintendent Jim Keegan of 
the NCAs Melbourne office.



Work Health
Judicial comment decision a
receives comment lesson for a11
Dear Ed,
I notice dat die June edition of Bal
ance conlined an item concerning a 
comment6y His Honour Mr Justice 
Wilcox rathe need to establish some 
far practise with regard to counsel’s 
fees.
As one vfio has been bitten on two 
oecasionsnow by southern counsel 
claiming ancellation fees in situations 
where: (ajfto prior arrangements were 
made, anft (fe) counsel appeared to 
hsvea dafs work waiting for them in 
my even I feel I cannot but agree 
with the comments made by His 
Honour.
For my pot, I believe there are situ
ations wtee cancellation fees are fair 
and proptr— particularly so when a 
largeslaMcounsel’s time is booked 
so as to israpt their practice if the 
case doesnot proceed.
On die offer hand, however, there are 
many cass which do not run for the 
expectedfength of time, or do not run 
at ail, btftwere expected to take up 
only a fe» days of counsel’s time. 
My experience with Territory counsel 
is that, generally speaking, they are 
busy (otfcrwise our opinions would 
be done much quicker) and that 
tfceieforeSere are few occasions when 
counsel cannot be profitably engaged 
itt their pactice when cases are can

celled.
Let me say that I do not seek in any 
way to overturn the old concept of 
counsel being entitled to his brief fee 
upon the delivery of the brief — in 
many cases this is only charged by 
counsel in any event where they have 
put some time into the preparation of 
the matter for trial.
Apart from this aspect, much of the 
argument in favour of windfall benefits 
to counsel has dissipated with the 
modem practice of charging on an 
hourly and daily basis. 
Subjecttoother arguments to be raised 
by members of the Bar, I express my 
view that the Society should not seek 
to take away from counsel their abil
ity to earn fees on any day when they 
would normally expect to be able to 
earn income, but I do oppose the 
prospect of counsel being paid twice 
in respect of the same day.
If, therefore, the Society proposes to 
take up the matters raised by His 
Honour (and I recommend thati t does), 
it is my suggestion that cancellation 
fees should only be charged where 
previously arranged and that those 
fees bear some relationship to the 
actual loss sustained by counsel in the 
conduct of his practice.
Hugh Bradley 
Ward Keller

In deferring liability under ss 85(1) 
and (7) of the Work Health Act, the 
employer must ensure the worker 
receives the deferral within seven 
working days after receipt of theclaim. 
So held Mr Gillies SM in Gavin v 
Westnac Banking Corporation on 8 
August this year.
The worker had delivered a claim on 
12 April.
By letter dated and posted 22 April, 
the employer wrote to the worker's 
solicitors deferring liability under 
s85(7), seeking further medical in
formation.
That letter did not reach the solicitors 
until 26 April and was not read by 
them until 29 April.
However, on 26 April, the worker 
commenced proceedings in the Court, 
seven working days after the date of 
receiving the claim, 12 April, having 
expired at midnight on 23 April. 
After receiving the further medical 
information, the employer accepted 
the claim.
The only question remaining was one 
of costs of the proceeding.
In resisting an order for costs, the 
employer argued that the worker had 
commenced proceedings precipi
tately.
It said that at 26 April the worker did 
not have a cause of action or a right of 
recourse to the Court because the claim 
continued on page 9

Problem caused by misunderstanding
A Tennatt Creek couple who misun- 
(fersfioodiBuilding Inspection Report 
has an efensive termite problem in 
tieir nevty-purchased home.
The coiqle assumed the Inspection 
covered ie structural soundness of 
tie property they wished to purchase. 
Udidn’t.
The Builng Branch of the Depart
ment of lands and Housing advised 
that an Iispection Report covers only

whether the structures on the plan 
have been issued in accordance with 
the relevant permits.
The couple’s solicitor arranged the 
building inspection and, when the 
report was favourable, the couple as
sumed the house was structurally 
sound.
It was not until after they’d taken 
possession that they discovered they 
had a significant termite problem.

The couple has no claim against their 
solicitor or the Department of Lands 
and Housing.
Their experience should be borne in 
mind by solicitors and perhaps pointed 
out to home buyers before an Inspec
tion Report is sought.
It may also be advisable that in areas 
of known termite infestation home 
buyers be advised to commission a 
pest check of the property.
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Women as property:
1984 in Minneapolis, Minne

sota, a woman named Linda 
Marchiano appeared before a City 
Council hearing to testify about the 
abuse she had suffered at the hand of 
her husband, Chuck Traynor.
“She described a life that began with 
enforced prostitution, progressed 
through enforced participation 
in group sex, bashings, beat
ings and marital rape...”
They were Jocelynne Scutt’s 
opening words when she ad
dressed a Darwin dinner on 
Women as Property: Prosti
tution, Pornography and Sex
ist Advertising.

Whilst the name Linda 
Marchiano didn’t mean any
thing to most people, she is 
well known.
Linda Marchiano “played”
Linda Lovelace in the infamous 
film Deep Throat, a film she 
was brutalised into making at 
the hands of Chuck Traynor, 
her “agent* and husband.
“Linda Marchiano testified to 
the force and coercion to which 
she was subjected in the mak
ing of thatfilm,” Dr Scutt said.
“She told of two years of con
finement by Chuck Traynor, 
while he forced her into prosti
tution andpomography through 
beatings, constant sexual ter
rorism and abuse, psychologi
cal brutality, and threats to her 
life and thelives of members of 
her family.
“Her story was unusual, she 
said, only because she survived 
to tell it.
“Linda Machiano said: ‘Every 
time someonewatches thatfilm, 
they are watching me being 
raped.’”

Dr Scutt asked what sort of society 

can allow this to happen.
She said there is no judicial definition 
of pomogiaphy, only a test of obscen

ity which is “...whether the tendency 
of the matter said to be obscene is to 
deprave and corrupt those whose 
mindsare open id such immoral influ- 
encesand into whose hands a publica
tion erf this sort may fall.”
“The nature of such a society arises 
out of a patriarchal inheritance,” she

said.
“Our heritage is that of a world which 
encourages male domination of 
women.
“Positive action is being taken, 
through the efforts of women, to 
remedy the lack of freedom and the

lack of rights women possess.
“Sex discrimination, anti-discrimina
tion, equal opportunity and affirma
tive action legislation has been intro
duced at state level and federally, or is 
projected in the private and public 
sectors; efforts are being made in the 
education of women and girls.

“These are a beginning, al
though there are many back
ward steps, too.

ven with these begin
nings, the loading against the 
rights of women to speak out 
and our sheer inability in terms 
of access to the media and to 
other channels means that it is 
women’s freedom to speak 
out against the degradation 
and exploitation inherent in 
sexist literature and film and 
advertising which culminates 
in pornographic films and 
video that is more than at risk. 
“In many cases it simply does 
not exist, just as womens’ 
rights to speak out against 
physical abuse inflicted di
rectly upon them is inhibited 
by lack of support in a society 
that condones that violence. 
“And in Australia, until the 
1980s, women were seen as 
having no right to speak out 
against rape where the rapist 
is a husband.
“In talking about privacy and 
freedom it is odd that where 
women are concerned the 
words are most often used 
where they involve the real or 
potential exploitation of 
women’s bodies and sexual
ity.

“Those talking about ‘freedom ’ in the 
pornography context talk about a 
woman’s right to participate in prosti
tution or in pornographic movies. 
“But what is the validity of the pro
fessed choice women have, in a 
country where women still earn only
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what's new?
66.7 percent of men’s pay, despite 
decision allegedly securing equal pay 
for women?
“The truth is tha many women are 
forced into prostitution through eco
nomic reality or through physical bru
tality.”
Dr Scutt said women can and should 
fight back.
She saidthere are avenues for demon
stration — making non-sexist films 
with the limited resources women 
have, taking action against sexist ad
vertising and continued political ac
tivism in the political and employment 
arenas.
“The law can also be used,” she said. 
“Laws must be changed to address the 
harm done to women in the making, 
distribution and consumption of por
nography.”

She said a definition of pornogra

phy as sexual discrimination must be 
includedin equal opportunity and anti
discrimination legislation so that co
ercion iitto performing for pornogra
phy, forcing pornography on a person, 
assault trphysical attack due to por
nography and trafficking in pornog
raphy became offences.
She said1 these remedies would sit 
alongside any existing criminal rem
edies such as sexual assault legislation. 
She also encouraged women to take 
legal action, despite the argument that 
courts aie not women-friendly, par
ticularly in sexual assault cases. 
“There are many responses to this 
argumeifc, which is designed to deprive 
women of the will to take action.
“I would not profess to believe that 
courts are woman-friendly, nor 
friendly to any subordinate or op
pressed group.
“Nor is the law.
“Yet not is any institution existing in 
our current society.
“Do we therefore give up and bow 
down to> all existing institutions, 
confessing our inability to change 
them or use them?”

No, she said.
Dr Scutt said women should use the 
institutions of the system simultane
ously with working outside the sys
tem.
“In this world, no one will own women, 
nor women’s bodies, nor women’s 
sexuality, nor women’s sexual iden
tity.
“Women will not be property.
“We as women will not own our 
bodies.
"Rather, there will be a recognition 
that we are our bodies.”
Dr Scutt examined examples of sex
ism in magazines such as Fix, People, 
Penthouse, Playboy and The Picture. 
Of the latter magazine, she said pro
motions have included a poster of a 
large-breasted blonde woman with a 
gun to her temple and the headline 
“Buy this magazine or we shoot this 
girl.”

.Arnd a competition to match photo

graphs of women’s naked bottoms to 
their faces “and win $1000.” 
“Ultimately, the wrongs of violence 
against the exploitation of women, 
the ownership of women, will be ended 
only when patriarchal values cease to 
order the way of life lived the world 
over.
“Only then will the buyers of por
nography cease to buy; the sellers 
cease to sell; and the makers cease to 
make.
“Only when the value system pro
moting women as sex objects to be 
bought, bartered, used and abused — 
or the equally undesired reverse, 
woman as paragon on a pedestal — is 
ended, will women be themselves. 
“It is only then that a vision of woman 
as equal with man, as equally worthy, 
will become the reality, and pornog
raphy and the notion of woman as 
property will cease to be,” Dr Scutt 
said.
Interested people can procure a full 
copy of Dr Scutt's speech from the 
Law Society, telephone 815104.

continued from page 7
had been successfully deferred under
s85(7).
That section, combined with subsec
tion (1), enables an employer to defer 
acceptance or rejection of a claim by 
requiring, within seven working days, 
further medical information.
To do so, however, the employer "shall 
immediately advise the claimant of 
that fact..." (emphasis added).
The question then became whether or 
not the advising had to take place 
within seven working days and, if so, 
what amounted to advising.
His Worship held that: "If the em
ployer does not wish to be placed in a 
position where it is deemed to have 
accepted liability it must communi
cate its decision to the worker before 
the expiration of the period of seven 
working days after receipt of the claim 
for compensation." (p3, emphasis 
added)
Note that in this passage "communi
cate" is used synonymously with 
"advise." His Worship came to the 
conclusion that they were synony
mous because: "To immediately ad
vise means to without delay inform or 
notify. The act of advising is not a 
unilateral act Ifadviceis(sic)hasnot 
been received the act of advising has 
not taken place." (p4)
Accordingly, as the worker's solici
tors did not receive the deferral until 
after midnight on 23 April, ss85(l) 
and (7) had not been complied with 
and the deferral was not successful. 
This meant that as at 26 April the 
worker had a cause of action or, per
haps more correctly, a right of recourse 
to the Court.
The employer's mistake in this case 
was to send the letter of deferral by 
ordinary prepaid post.
His Worship held that there was no 
requirement under s85 that a deferral 
of liability be in writing, so instead of 
simply posting the letter, the employer 
should have faxed it to the worker’s 
solicitors or used some other form of 
instantaneous communication.
He said that if an employer found 
itself had no such facilities available, 
it could accept liability subject to re
ceiving further medical information 
under s85(l)(b) or require further 
medical information under s85(l)(c).

— Cameron Ford.



Supreme Court Notes
by Cameron Ford, Barrister at Law

ADMINISTRATIVE LAW - 
MA(C)A - prerogative relief where 
appeal available - MA(C)A ssl2, 
27,29 and 42- RSC 47.04 and 47.05. 
Gardner v General Manager of TIP 
and Ors (Gray J) 27/6/91.
The General Manager determined to 
cease payments to the plaintiff which 
determination was confirmed by the 
Board. The plaintiff appealed to the 
Tribunal. Before that appeal was 
heard, the plaintiff applied in this 
proceeding for declarations and cer
tiorari quashing the determination of 
the Board. Held (on a preliminary 
question and in dismissing the action) 
"If a statutory authority has power to 
affect the rights of a person it is fun
damental that it must hear the person 
and otherwise act lawfully before 
exercising thepower." However, here, 
as there was afull right of appeal, with 
a hearing de novo, before a Supreme 
Court Judge, the Court’s supervisory 
role over administrative bodies was 
ousted. The Court had no power to 
grant prerogative relief against the 
Board and The General Manager. 
Action dismissed.
Counsel: T Riley QC and A Wyvill, 
Applicant/Defendant instructed by 
Ward Keller; C McDonald, Re
spondent/Plaintiff instructed by 
Cridlands.

PRACTICE - setting aside consent 
judgment - unilateral mistake.
Joseph Qelo v M G Kailis Gulf Fish
eries PtvLtd (Gray J) 14/6/91.
After negotiations which included 
reference to interlocutory costs orders, 
the solicitors for the parties signed a 
consent judgment for a fixed sum 
with no reference to interlocutory 
costs. The solicitor for the defendant 
then sought payment of those costs, 
and the solicitor for the plaintiff 
maintained that they were included in 
the judgment sum. On application by 
the plaintiff to set aside the consent 
judgment because of unilateral mis
take. Held here there was no mistake, 
but therecan be circumstances where 
a perfected judgment based on an 
agreement can be set aside for uni
lateral mistake. To do so, a separate 
action must be brought challenging 
the agreement on which the judgment

is based. That agreement will be 
invalidated only if equity would set it 
aside, ie serious mistake of a funda
mental term known to the other party 
who deliberately keeps the mistaken 
party ignorant. The Court will not 
lend its assistance to an order which 
ought not be made, even if consented 
to.
Counsel: J Waters, Plaintiff, instructed 
by the Legal Aid Coimmission; J 
Tippett, Defendant, instructed by 
Ward Keller.

ESTOPPEL - common law and eq
uitable.
EVIDENCE - Inferences from fail
ure to call and to explain that fail
ure.
McCraith v Fraser and Ors /Third 
Party Proceedings) (Gray J) 26/6/91. 
Third defendant held liable to the 
plaintiff in damages, sought indem
nity from HO (third party). Third 
defendant had arranged insrance with 
TIO which bad lapsed at the time of 
the accident. On receipt of the writ, 
third defendant spoke to TIO man
ager who told him he was covered. 
TIOs solicitors then conducted his 
defence for two years before telling 
him they could no longer act. Held 
because the policy had lapsed, third 
defendant's claim to an indemnity 
thereunder failed. But, because of the 
representation of cover and the con
ducting of the action by it, TIO 
estopped from denying its liability to 
indemnity. Enunciation of the ele
ments of common law estoppel (pi6) 
and distinguished from equitable 
estoppel. The detriment of not having 
the conductof his action for two years 
was sufficient detriment. Establish
ment of common law estoppel (in 
pais) entitles the one party, as a matter 
of law, to have the other held to his 
representation. It is not a discretion
ary matter as with equitable estoppel. 
Common law or equitable estoppel

continue to exist as separate catego
ries of estoppel.
Where evidence was not called and 
where there was no explanation of its 
absence an inference was drawn that 
the evidence would not have helped 
the party who should have called it. 
Counsel: O Downs, third defendant 
instructed by L Downs; T Riley QC 
and P Smith, third party, instructed by 
J Noonan.

COURTS AND JUDGES - bias - 
Judge previously appearing as 
counsel against party.
Precision Fabrications Ptv Ltd v
Roadcon Ptv Ltd (Mildren J) 4/7/91.

As counsel, Mildren J had argued a 
Full Court appeal against Roadcon 
Pty Ltd in 1977 involving the same 
contract in issue in this proceeding. 
Roadcon Pty Ltd applied to his Hon
our to disqualify himself on the ground 
that he may be perceived to be biased. 
Held: The Judge was not in fact 
biased and the principles concerning 
whether or not there was an appre
hension of bias were:
1. whether the public and the parties 
might entertain a reasonable appre
hension that the judge might not bring 
an impartial and unprejudiced mind 
to the matter;
2. whether his participation might 
lead to that apprehension of prejudg
ment or bias;
3. regard must be had to the wishes of 
the other party so as not to abdicate 
the judicial function by immediately 
disqualifying oneself;
4. cases where thejudge has an interest 
in the result, has indicated a prejudg
ment to the parties, is a relative or 
friend of a party or material witness, 
or holds some other position incom
patible with his judicial function. But 
bias does not come in closed catego
ries;
5. having regard to the objective facts
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and legal history of the matter, but not 
indivudal knowledge of the particular 
judge;
6. lie had acted for a party, but not in 
mere peripheral litigation..
None of these matters existed here. 
Application to disqualify dismissed. 
Counsel: J McCormack, Applicant/ 
Defendant instructed by Ward Keller; 
J Waters, Respondent/Plaintiff in
structed by David Francis and Asso
ciates.

APPEAL - FROM MASTER 
RSC 3303, 33.07(l)(a), 33.08 - dis
closure of letters seeking medical 
reports - legal professional privilege 
~ express and implied waiver. 
Coles Mever Ltd v Bailev (Mildren J) 
18/7/91.

Appellant sought inspection of Re
spondent's (plaintiff in the action) 
letters to medical experts seeking re
ports, on the basis that the letters 
formed part of the reports, or legal 
professional privileges had been 
waived. Held: question is whether it 
can be inferred that the expert in
tended another document/s to be read 
wilti the reports. Answer, 'yes’. The 
Respondent has thus failed to comply 
with R33.07(a) and 33.08. The con
sequences of that failure are that, un
less there is an implied waiver of 
privilege, the Court cannot order the 
fetters to be disclosed because they 
arc clearly privileged and the privi
lege has not been expressly or 
inq>liedly waived. Examination of 
the history of legal professional 
privilege and rules of Court imping
ing thereon. There can be an implied 
waiver of privilege, where the dis
closure or use of material renders it 
unfair to uphold privlege in associ
ated material. Here, it is not unfair 
because non-disclosure of the addi
tional material in the letters which the 
surgeon intended should be read with 
his reports will make his evidence 
inadmissible at trial without leave. 
The Appellant could also apply for a

stay for non-compliance with rr33 .07, 
33.08(2) and possibly 33.10. There is 
no prejudice to the Appellant in non
disclosure of that material as it can 
obtain it in other ways. Order for 
inspection of those parts of the letters 
already disclosed. Otherwise, appeal 
dismissed with costs.
Counsel: A Wyvill, Appellant, in
structed by Ward Keller; W Ryan, 
Respondent, of Cridlands.

ESTOPPEL - solicitor acting on 
information from local authority - 
solicitor had means to know of true 
facts.
RATES AND RATING - exemption 
where obligation to subdivide - de
fects in notices and publication - 
whether or not fatal.
The Corporation of the Municipality
of Alice Springs v Surfers Paradise 
Nominees Ptv Ltd and the Desert
Springs Country Club Ptv Ltd (Mar
tin J) 27/6/91.

Action for declaration by Council that 
rates were lawfully levied. Argued 
exempt because obliged to subdivide 
(Crown Lands Act ssl8 and 23E). 
Held: No obligation to subdivide here, 
so not exempt. Argued that Council 
estopped from demanding rates for 
the period before the date of an en
quiry by solicitor’s clerk as to whether 
land was known to the Council, to 
which the answer was "no." Held: 
The solicitor acted for both vendor 
and purchaser and should have known 
that merely because the land was not 
known to the Council did not mean 
that no rates were outstanding or that 
the land was not rateable. No estoppel. 
Argued that formal defects in notices 
and publications invalidated the 
levying of rates. Held: Look to the 
statute and ascertain Parliament's in
tention as to the consequences of non
compliance with formalities. Here, 
the defects in the notices did invali
date the levying, but defects in publi
cation and notifying before publica
tion were not fatal.
Counsel: A Wyvill, Plaintiff, in

structed by Martin and Partners; J 
Reeves, Defendant, instructed by 
McBride and Doman.

APPEAL - Master - not necessary 
to specify grounds where hearing 
de novo.
COSTS - security - discretion - con
siderations - r 62.02(l)(b) 
PRACTICE - further affidavit on 
appeal - r77.05(7)(b).
Wrenfeld Ptv Ltd v Finch (Kearney J) 
23/7/91.

On appeal from Master's refusal to 
grant security for costs, applicant 
sought to rely on further affidavit. 
Held: applicant may be required to 
prove by evidence why the new ma
terial was not before the Master. 
Further it is unnecessary to specify 
grounds of appeal in this type of ap
peal. To obtain security for costs, an 
applicant must establish, prima facie, 
that there is "reason to believe: the 
plaintiff has insufficient assets in the 
Territory. It is not necessary to show 
that the plaintiff is insolvent. The 
court has a general and unfettered 
discretion to order security, without 
any predisposition. It will take into 
account what is just and reasonable in 
all the circumstances of the case. A 
plaintiff corporation resisting an 
applicatiobn for security should place 
before the court a full and frank 
statement of its assets and liabilities 
as well as those of its shareholders. 
The Court should not investigate the 
prospects of the plaintiff’s success in 
detail. Consideration of delay in ap
plying, nexus between the claim and 
the plaintiff's financial position, 
frustration of the claim in ordering 
security, bona fides of claim, finan
cial position of those who stand behind 
the company, as factors in the exer
cise of the discretion. Appeal al
lowed, security ordered of $12,000 
($33,000 sought).
Counsel: C Delaney, Appellant/De
fendant of Elston & Gilchrist; J 
Duguid, Respondent/Plaintiff, of 
Waters James McCormack.
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A New Dimension to your 
Professional Life

1. There is currently a vacancy on the Air Force Specialist Reserve Legal Officer 
Panel in the Northern Territory. We would like to appoint one, junior member 
from either the Darwin or Katherine profession to this Specialist Panel.
2. Nature of Specialist Reserve. There are approximately 100 lawyers serving 
on the Air Force Specialist Reserve. These officers are located in the capital 
cities and are at all stages in their professional lives (from Supreme Court 
Judge through to suburban solicitor). Their principal task is to augment the 
25 legal officers who serve in the Permanent Air Force.
3. There is a Base Legal Officer serving at RAAF Base Tindal who is supported 
by the four Specialist Reservists located in Darwin.
4. Legal officers have a valuable role to play in the RAAF They are involved in 
the practice of military law, administrative law and international law. Of these 
functions the primary responsibility is with military law pursuant to the Defence 
Force Discipline Act 1982. This Commonwealth Act places great emphasis on 
legal representation.
5. Qualifications. Ideally the successful candidates will have these attributes: 
a. The flexibility in their professional practice to make themselves available

„...... for summary trials,
JlT xd/' courts martial, rostered

legal aid days at RAAF 
Base Darwin (once every

two months) and the occa
sional conference and training 

W course. They could expect to serve 
approximately 10-15 days each year, 

b. The enthusiasm and interest to prog
ress in the Specialist Reserve through to 

the senior ranks.
6. Want to Know More? If you are inter

ested in learning more about the Air Force
Specialist Reserve please contact the Dar

win Panel Leader, Jim Moore, on 089 81 8848 
or Alan Hemmingway on 06 265 2340.

Authorised by Dept, of Defence 
AB1-91096-B
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Family law fees provoke 
nationwide opposition
The federal Attorney-General’s 

proposed fees for Family Court 
matters has met with stiff opposition 

from family law practitioners and 
judges around the country.
The President of the Law Council of 
Australia, David Miles, called the 
imposition of the fees “the thin edge 
of the wedge” and expressed his con
cern that governments would look for 
other ways to make access to the courts 
more expensive.
“It is hypocritical of the Government 
to blame the cost of justice on the 
legal profession and then to introduce 
high fees simply for approaching a 
court to take legal action,” he said. 
Mr Duffy responded to Mr Miles’ 
criticism by saying he found it “in
congruous that the Law Council could 
attack a proposal which raises revenue 
from only those users of the court 
system with a capacity to pay.
“I find it particularly disappointing 
that a leader of the Australian legal 
profession consistently calls for more 
Government funding for the justice 
system, and yet complains when 
something constructive is done to 
provide additional money.
“The Australian public must be even 
more cynical about such criticism 
when it is the restrictive trade practices 
and high fees of the legal profession 
which are the greatest single inhibitor 
to access to justice,” Mr Duffy said. 
The head of the Family Court, Chief 
Justice Nicholson, wrote to the At
torney-General informing him that all 
judges of theFamily Court are opposed

to the imposition of more fees.
The President of the Law Society, 
John Stirk, said the Society was 
strongly opposed to the proposed fees 
which were scheduled to come into 
effect from 1 October.
A total of six fees were recommended 
by the federal government’s Estimates 
Review Committee and were an
nounced in the Federal Budget. 
Previously, the only fee imposed for 
Family Court matters was a $300 fil
ing fee for dissolution of marriage 
applications.
“These fees will make a dramatic 
difference to the cost of justice,” Mr 
Stirk said.
He said under the proposed fee scheme

just getting a matter before a judge 
could cost a minimum of $650: $100 
filing fee; $50 for one interlocutory 
application; and $500 to have the 
matter set down for hearing.
“The fees will, in most cases, impose 
a burden on the very people who can 
least afford it.
“Further, the failure of these proposed 
arrangements to provide for the fees 
to be waived in cases of need is a most 
serious omission,” Mr Stirk said. 
“People seeking to obtain support for 
themselves and their children, and 
people seeking court intervention to 
prevent actual physical violence will 
be denied the assistance of the Court 
system unless they can pay .(see p2)

WINNERS ARE GRINNERS

1991 Inter-School Mock Trial Champions Darwin High School with coach 
Trish Mclniery (left), teacher Chris Marshall and the Chief Justice. More pics pg 16.



The WA case of the 
principled accused
This is apparently an extract of a 
transcript from the Supreme Court in 
Western Australia. The Law Society 
ofWA treated it as the Atticism Award: 
COUNSEL: He did instruct me that 
he has given alcohol away for good 
and is seeking help for his alcohol 
related problem whilst —
THE ACCUSED: No, don’t tell him 
lies, f... it. If you’re going to sentence 
me, sentence me, you clown. 
COUNSEL: I apologise, Your Hon
our.
THE ACCUSED: Don’t go suck- 
holing up to him.
HIS HONOUR: I do not take any 
notice of it
THE ACCUSED: If he’s going to 
f...ing give me gaol, let him give me 
gaol. Don’t suck-hole up to him like 
this.
COUNSEL: All I would say, sir, is 
that you are dealing with a remarkably 
intelligent young man. He has the 
potential —
THE ACCUSED: I don’t want no 
sympathy from a clown. If he’s going 
to give me gaol, give me gaol.

COUNSEL: I must say, sir, that this 
man has great potential. He is an 
intelligent young man. It may well be 
that you would wish to call for a pre
sentence report to see whether the 
probation andparoleauthorities would 
consider him eligible for parole — 
THE ACCUSED: I don’t want parole. 
I don’t want nothing from you people. 
Ijustwantmyf...ingtime. You never 
get a fair deal with this system; no 
way.
COUNSEL: I sincerely hope he would 
accept parole, Your Honour, because 
I repeat, he does have great potential 
and he could become a respected 
leader in the community.
HIS HONOUR: Does the Crown 
wish to say anything in relation to the 
injuries sustained by the complainant? 
THE ACCUSED: Come on, rub it in, 
you poofter. Just give me gaol and f... 
this.
HIS HONOUR: Look, Wilson - - - 
THE ACCUSED: Get stuffed.
HIS HONOUR: Remove him from 
the court.
Atticism Award winner: the Accused.

Family law fees
(continued from page 1)
“The principle of user-pays is appro
priate where there is a genuine option 
to use or not to use the courts, but not 
in cases of necessity where matters 
are of a domestic or family nature and 
not commercial,” he said.
Mr Stirk said there may be a case for 
maintaining court fees for applica
tions for divorce when divorce is the 
only relief sought, but not in cases of 
applications involving children and 
domestic property.
The proposed fees are: setting down 
fee (applicable to both the initial 
hearing and any subsequent appeal to 
the Full Court) $500; filing fee for 
initiating proceedings other than 
proceedings for a decree of dissolution 
or of nullity of marriage $100; filing 
fee for interlocutory applications $50; 
filing fee in respect of appeals to the 
Full Court in Child Support matters 
$500; filing fee in respect of appeals 
from a decree of a court of summary 
jurisdiction $100; filing fee in respect 
of an application for a review of a 
decision of a Judicial Registrar under 
section 26C $ 100; filing fee in respect 
of an application for a review of a 
decision of a Registrar under section 
37A $100.

Library Notes
The Weekly Information Guide (WIG) 
brings the Supreme Court Library to 
your office by providing access to 
recent journals, cases, new. books, 
unreported judgments and Northern 
Territory legislation.
This ensures the up-to-date informa
tion you require is in your hands 
quickly.
WIG is published regularly and 
practitioners are welcome to photo
copy articles and cases of interest.
A new video, How to use the Austral
ian Digest, is now available at the 
library. It is an excellent guide to 
making the most of the digest and 
covers subject, statute and case ac
cess.
For further information, call the Li
brary on 896580.
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Justice Evatt to deliver 
first memorial lecture
The Honourable Justice Elizabeth 

Evatt AO, President of the Law 
Reform Commission of Australia, will 

deliver the inaugural Alicia Johnson 
Memorial Lecture next month. 
Justice Evatt* s address will be Pro
tecting Children’s Rights: Implica
tionsfor Australia of the International 
Convention.
The lecture is sponsored by Women’s 
Advisory Council and will be held on 
the 9th floor of NT House in Darwin 
on Friday 11 October at 6pm.
Alicia Johnson died earlier this year. 
She grew up in Melbourne and 
graduated from Monash University in 
1986 with a Bachelor of Law/Eco
nomics.
She was admitted as a practitioner of 
the Supreme Court of the Northern 
Territory in 1988.

The Society's annual general meeting 
was held at the Hotel Darwin Con
vention Centre on Friday 30 August. 
The following office bearers were 
elected at that time:
President: John Stirk (McBride & 
Stirk); Vice-President: Terry Gardner 
(Australian Government Solicitor’s 
Office); Secretary: Neville Henwood 
(Cridlands); Treasurer: Brian Cassells 
(William Forster Chambers); Alice 
Springs Representative: Max Horton 
(Martin & Partners); Councillors: 
David Farquhar (Cridlands), Judith 
Kelly (Philip & Mitaros), Richard 
Coates (Legal Aid Commission), 
David Alderman (Ward Keller), 
Leanne Robertson (Department of 
Law), Diana Elliot (Waters James 
McCormack).
Portfolio responsibilities have been 
allocated (and in some cases accepted 
with considerable reluctance).
Please note that portfolio responsi
bilities are essentially the pivotal role

She began working with the Austral
ian Legal Aid Office in 1988 and 
resigned after accepting a Lecturer's 
position at the NT University Law 
School early in the year.
Alicia Johnson was committed to so
cial justice. She was a member of the 
NT Domestic Violence Task Force, 
the NT Law Reform Committee and 
the Family Planning Association. 
She worked tirelessly for disadvan
taged youth and women who had ex
perienced violence and sexual assault. 
There is a small park in the Bees 
Creek area called Alicia’s Park.
It was dedicated to her by the “long 
grass” people, another group she 
regularaly assisted.
The Womens Advisory Council has 
issued an open invitation to interested 
people to attend the lecture.

of sub-committees and needn’t neces
sarily be a member of Council.
They are:
Ethics/Legal Practitioners Act: Terry 
Gardner; Criminal Law: Geoff
Barbaro (William Forster Chambers); 
Courts/Litigation/Federal Law: 
Richard Coates; Professional In
demnity Insurance: David Alderman; 
Continuing Legal Education/Profes
sional Conduct Rules Amendments: 
Leanne Robertson; Business Law/ 
Public Purposes Trust: Neville
Henwood; Legal Aid: John Stirk; 
Law Reform: Max Horton; Public 
Image/NTU: Judith Kelly; Family 
Law: Diana Elliott; General Practice: 
David Farquhar; Supreme Court Li
brary Committee: Meredith Harrison 
(Dept of Law); Young Lawyers: 
Simon Nish (Dept of Law).
Society representatives, Admission 
Board: Ned Aughterson , Richard 
Morgan, Eileen Terrill, Kym Livesley, 
Neville Henwood.

$75,000 in 
recurrent 
funding for
DCLC
Tlhe Federal Government has 

announced recurrent funding of 
$75,000 for the Darwin Community 

Legal Centre (DCLC).
The Minister for Justice and Con
sumer Affairs, Michael Tate, informed 
the DCLC committee in a letter before 
NT federal representatives Warren 
Snowdon MHR and Senator Bob 
Collins publicly announced the 
funding.
Mr Tate said the level of Common
wealth funding is reviewed each year, 
but the committee could anticipate 
$75,000 per year over the next three 
years providing the Centre’s devel
opment is satisfactory.
The Centre is now in a position to 
consider a full-time staff member and 
a telephone facility.
The DCLC received a $20,000 grant 
from the Public Purposes Trust which 
will be used to purchase capital 
equipment.
It is anticipated the Centre will move 
into the old Supreme Court building 
later this year.
The DCLC committee will then decide 
whether the city, Casuarina or 
Palmerston is the best location for its 
operations.

NEW SUPREME 
COURT:

Practitioners Rooms

Five offices are available for 
rent at the following rates: 

$75 per day 
$250 per week 

$800 per calendar month 
Direct enquiries to Kevin 

McShanag in the 
Department of Law.

1991-92 Law Society Council 
results of last month's AGM
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New family fees

The issue of 
the moment 
is the Federal 

Government's 
imposition of 
family law fees. 
As the lead story 
suggests, the fees 
have met with 
unified opposi
tion from the le
gal profession. 
The fact that the 
judges of the 
Family Court 
have written to 
the Attorney- 
General oppos
ing the fees is an 
indication of how 
inequitable the 
proposed scheme 
appears.
The scheme was 
scheduled to be 
effective from 1 
October, but the 
legal profession's 
strong opposition 
may force the 
government to 
review the pro
posal.

he Confer
ence of Law So
cieties and the 
Annual General 
Meeting of the 
Law Council of 
Australia were 
held in Adelaide 
earlier this month 
prior to the Legal 
Convention. 
Arrangements 
for national uni
form admissions

are proceeding according to schedule. 
The Law Council is preparing a paper 
dealing with how a uniform admis
sion scheme ought to be implemented 
and will circulate the paper to con
stituent bodies by November.
The next step in microeconomic re
form is a national Criminal Code. 
Each state will convene a meeting 
later this year to consider the criminal 
responsibility section of the Code and 
each state's attitude to what should 
and should not apply to a national 
Code.

congratulations must go to the 
Darwin Community Legal Centre 
which has secured $75,000 in recur
rent funding from the Federal Gov
ernment for at least three years.
The Centre is still looking for volun
teer solicitors.
If you are interested in helping, con
tact Jenny Hardy at the Department of 
Law.

Lhe Law Society has a new Coun
cil.
I take this opportunity to thank Coun
cillors who served last year and to 
welcome new Councillors.
The names of Councillors and port
folio responsibilities are listed on page 
three.

Lhe Public Purposes Trust is call
ing for applications for funding.
I urge anyone who has a worthwhile 
project to submit an application.
I also encourage practitioners who 
have any ideas for projects that the 
Society could undertake to contact

a hot issue
Robyn Smith, Secretary of the Trust, 
at the Society.

note for your diary: Law Week 
1992 will run from Sunday May 3 to 
Saturday May 9 inclusive.
Whilst on the subject of Law Week, 
we'd like to put together a Speaker's 
Bureau — a pool of practitioners 
willing to visit schools and commu
nity groups to speak on various as
pects of the law.
If you are interested in being listed, 
please con tact Jodie at the Society and 
nominate your preferred area of the 
law.

further diary note is the Law 
Ball which will be held in the foyer of 
the new Supreme Court.
We don't have a firm date at present, 
but it will be shortly after the official 
opening of the Court and that this 
stage looks like being sometime in 
November.

Darwin practitioners may have 

noticed that the Society has discount 
arrangements with a couple of vine
yards in South Australia.
If the wine tasting and subsequent 
orders are a success, we will run a 
similar event in Alice Springs.

18th International Trade 
Law Conference

18-19 October

Australian Academy of 
Science, Canberra.

For details contact Michael 
Lennard, ph (06) 2506320



Wake up call

Two NT delegates attending 
the Legal Convention in Ad
elaide this month paid a 
courtesy call on the Presi
dent of the Queensland Law 
Society, Ray Rinaudo. Pro
tocol, Redback hears you say. 
True. But it was 3am when 
they called.

HK Law

The Hong Kong Law Society 
decided to promote commu
nity awareness by running a one 
and-a-half hour prime time televi 
sion programme on the local Can 
tonese station.

Identity Crisis

Memo from the Supreme 
Court library received 
by the Society in late 
August said: “If you rec
ognise the signature dis
played on the bottom of 
this page please contact 
the Supreme Court Li
brary immediately. We 
are having difficulty es
tablishing who has bor
rowed several library 
books.” Redback un
derstands the specimen 
signature belongs to the 
CSM.

Still strong
Merchandising

Seedy at Seven

NT representative on the Law 
Council Criminal Law Section was 
looking decidedly seedy at 7.30am 
in the departure lounge of Adelaide 
Airport. Yes, it was a long meeting, 
followed by a long cocktail party, a 
long dinner and a long night on the 
town...

Not her; my wife

Further to Redback9s Strong with 
the Women item in the last issue, 
guess which team won the final of 
the Mock Trial comp...

Well placed ball

Barrister out to impress on the golf 
course recently. Using a wood he 
walloped a ball which travelled im
pressively. It travelled so well that 
it hit one of three ladies playing on 
the green at the next hole.

Rumour has it that the DPPs office 
has commissioned its own tie. The 
idea was apparently inspired by the 
Fremantle CIB, officers of which 
wear a black tie featuring a skull 
and crossbones.

Winging it

Alistair Wyvill has departed for 
London where he will undertake 
Masters study. Don’t despair; he 
has undertaken to contribute Let
ters from London when he can find 
the time.

Executive Officer drew judgmental 
daggers from a lingerie shop assist
ant in Adelaide when he purchased 
an item for his wife. Shop assistant 
reeled when he stipulated the size 
because the Assistant EO (a differ
ent size all together) was trying a 
few garments and the lady assumed 
SHE was the wife.

Prominent proxies

The lobbying was on in earnest prior 
to the AGM in August. One practi
tioner was soliciting proxies from 
around and about. Several people 
obliged and proxies were received 
from Lord Denning, Azaria Cham
berlain and Survivors of Lockerbie.

Where?

Sandy MacDonald called the Soci
ety last week. He’s in Papua New 
Guinea. Thought he was going to 
Scotland? Eventually, he said.
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Covering middle Australia: WA’s 
new litigation assistance fund

A scheme to fund litigation in 
Western Australia offers clients 

a chance to bring litigation that they 
would otherwise not have been able to 
afford.
One attraction of the scheme to law
yers is that their fees are “guaranteed.” 
The Litigation Assistance Fund was 
established by a seeding grant of $1 
million from the Public Purposes Trust 
to the state government 
Administration of the fund is governed 
by a trust deed and the Law Society as 
trustee employs a manager.
The fund pays the legal fees associated 
with litigation for persons who meet 
specified criteria which includes that 
a person must not be eligible for Legal 
Aid or be able to afford to pay legal 
fees.
An explanatory memorandum pub
lished by the Law Society says: “The 
Fund essentially recognises and seeks 
to address the need created by the fact 
that there is a large group within the 
community of what may be described 
as average means but who periodically 
encounter legal problems calling for 
resources far beyond those which their 
means can satisfy.”
The litigation must also have good 
prospects of success.
The general significance of the liti
gation is also relevant to whether as
sistance will be provided.
The person in receipt of assistance 
must agree to pay 15 per cent of the 
judgment or settlement (if any) to the 
fund.
This is known as “theFund Fee” which 
is essentially a contingency fee. 
Amendments have been made to WA 
legislation which allow the fee to be 
charged.
The arguments for and against al
lowing lawyers to charge contingency 
fees has been canvassed extensively 
in other jurisdictions.
A short summary of the issues can be 
read in an article written about the

by Martin Flynn*

debate in Victoria. That piece is The 
Contingency Fee Option by Rod 
Smith, 1989Lawlnstitute Journal959. 
Although the fund draws its revenue 
from contingency fees the lawyer 
providing the service is paid a normal 
fee from the fund and therefore has no 
interest in the outcome of the litiga
tion.
This distinction overcomes one of the 
arguments against contingency fees:

that lawyers’ advice and conduct may 
be tempered by an interest in the liti
gation.
The nature of the fund does not over
come a number of other valid argu
ments against contingency fees: the 
possibility of speculative or vexatious 
claims, increased insurance premiums 
for defendants, charging a “percent
age” is an inappropriate method to 
calculate remuneration for profes
sional services and the fact that a 
successful client having to pay a “per
centage” of the proceeds of litigation

towards legal fees is not fully com
pensated for their claim.
The fund fee is the revenue source for 
the fund. In assessing early applica
tions to the fund, priority will be given 
to cases that will maximise the return, 
ie where the applicant will be a plain
tiff.
The fund will pay the legal fees of the 
assisted person.

Initially this has been set at 85 per 

cent of the reasonable fee of the solici
tor.
The fund has detailed rules to deal 
with a range of practical matters such 
as disbursements (paid by the fund), 
costs orders against the person (not 
paid by the fund), costs orders in fa
vour of the person (the fund receives 
the proceeds), the unreasonable refusal 
of advice by the person (assistance 
may be withdrawn), and so on. 
Apparently the Law Society of South 
Australia has funding for a similar 
scheme (see story next page).
Such a scheme may be appropriate for 
the Northern Territory.
The scheme aims to meet a need — 
legal services for those who do not 
meet the criteria for legal aid.
This need exists in the Northern Ter
ritory.
The scheme does not impose an impost 
on practitioners.
The WA scheme pays 85 per cent of 
solicitor’s fees. Consideration could 
be given to paying 100 per cent of the 
solicitor’s fee.
The scheme is a potential source of 
work for solicitors.
Against these reasons for introducing 
a scheme in the Territory, it will also 
be necessary to consider the disad
vantages of contingency fees men
tioned above.
* Martin Flynn is a Lecturer in Law at 
the Northern Territory University.



Legal insurance scheme the 
result of hard work in S A

he Law Society of South 
Australia has assisted with one 

of Australia’s first legal insurance 
schemes.
The Society's President-elect, Neville 
Morcombe, has been working on a 
committee for the last three years 
bringing together South Australia’s 
largest union, the Public Service As
sociation (PSA), and insurance bro
kers Jardines.
The resultant scheme, introduced on 
July 1 this year, has favourable im
plications for cost of justice issues 
because a significant proportion of 
middle South Australia is now covered 
by legal insurance.
To kick-start the scheme the Law 
Society made a seeding grant of 
$230,000 from its Guarantee Fund. 
The PSA and Jardines agreed that the 
PSA would pay $10 per annum per

member for the insurance, and that 
members would be indemnified for 
up to $100,000 per claim.
PSA members are at liberty to make a 
personal contribution of $15 per 
annum to extend cover to immediate 
family.

The indemnity extends to motor 

vehicle, personal and consumer mat
ters, some criminal offences and 
limited cover for matrimonial actions. 
The scheme is meritorious whereby a 
committee considers each case before 
deciding whether the insurance pool 
will fund the action.
The most significant factor about the 
scheme is that it helps bridge the gap 
between those who can afford to fund

a legal action and those who qualify 
for legal aid.
The scheme is apilot programme only 
and will be assessed after a year of 
operation.
If it has not been successful it will 
probably be scrapped because the Law 
Society has made it clear that its con
tribution was a one-off grant to get the 
scheme underway.
If it has been a success it will continue 
without further financial assistance 
from the Law Society.
In the event of success both Jardines 
and the Law Society hope that other 
unions and individuals will take out 
legal insurance.
The South Australian insurance 
scheme represents the first time in 
Australia that such a large number of 
people have been covered by a single 
legal expenses policy.

Wanted: practitioners for 
legal & cultural exchangePOSITION VACANT

A love job exists for any 
practitioner who would 

like to write case material 
for the 1992 Inter-School 
Mock Trial Competition. 

Stress factor 100+ (doubting 
toms are Invited to contact 
Sally Kift for verification). 
There is some small com

pensation in the form of an 
hourly rate of payment. 
This would be ideal for 
anyone who has been a 
coach or a judge in the 
competition previously. 

Masochists should contact 
Robyn at the Society on 

815104.

V _______ J

Dear Ed,
I am an attorney practising law in San 
Francisco, California. I am interested 
in arranging tours for lawyers from 
the United States to visit Australia for 
the purpose of studying your legal 
system and legal philosophy.
I would like to arrange lectures by 
members of your legal community 
(including attorneys, law professors, 
law instructors and judges), and 
meetings between the visiting lawyers 
and local scholars and practitioners 
for the purpose of discussing our re
spective legal systems.
If you believe that any of the members 
of your legal community might be 
interested in lecturing to these visiting 
lawyers, and/or might be interested in 
meeting, either in formal or informal 
sessions, with them, please ask them

to contact me at the address below.
I hope to find local practitioners and 
scholars in Australia who would be 
interested in speaking or having 
meetings on the following legal top
ics: torts, property, contracts, civil 
procedure, criminal procedure, 
criminal law, environmental law, 
constitutional law (as applicable), le
gal thought and social policy, and any 
other areas that may be appropriate to 
gain a better understanding of Aus
tralia’s legal system and philosophy. 
I would also appreciate recommen
dations you may have as to literature 
and other educational materials to 
study before arrival in Australia. 
Gisele C DuFort 
2034 Pierce Street 
San Francisco, CA 94115 
USA



THE LAW SOCIETY OF THE NORTHERN TERRITORY

Discount Services available to Members
The following discounts or rebates are available on presentation of your membership card or, in the case of some items, a signed 
order from the Law Society.

FASHION & BEAUTY TRAVEL & ACCOMMODATION

Calvis City Fashion

f : N

CALVIS
> CITY FASHION ;

Smith Street, Darwin, ph 816842 v^ 
10% discount on all items with the exception of sale items.

Ansett Airlines Ansett.
The Mall, Darwin. Ph 803333
5% discount on international travel booked through Ansett. This 
applies to travel and accommodation packages.

Shoe Biz
Anthony Plaza, the Mall, ph 815961 
10% discount on all items with the exception of sale items.

Shoe IBiz Australian Airlines Austrauan /■
16 Bennett St Darwin. Ph 823384
5% discount on international travel booked through Australian 
Airlines. This applies to travel and accommodation packages.

Plus One PLUS (+1) ONE )
Anthony Plaza, the Mall, ph 814461
Ladies fashions in larger sizes and maternity wear. 10% dis
count on all items with the exception of sale items.

Hair 2000
Star Village, the Mall 
15% discount on all hair services. Discount does not apply to 
products. Ph 816886

Pamper’s Beauty Salon
Cnr Eden & Helpman Streets,
Stuart Park, ph 480971 
10% discount on services. Discount does not apply to products.

DENIM AND DAKS
Shop G1A, The Mall. Ph 817873
10% discount on all items with the exception of sale items.

MUSIC

CD City Hi-Fi
Edmunds Street, Darwin 
Phone 819548
10% off all items with the exception of sale items.

Avis Car Rental
AVIS

Discounted car rental rates at all Avis offices in the Northern 
Territory with the exception of Gove. Rates include air-condi
tioned 5-speed Corolla Hatch $69/day for 1-6 days, $63/day for 
7+ days, air-conditioned 5-speed Camry Sedan $79/day for 1-6 
days, $73/day for 7+ days, air-conditioned Falcon or Commo
dore $89/day for 1-6 days, $79/day for 7+ days. Rates include 
insurance subject to a $500 non-waiverable excess and 100 km 
free per day. Excess kilometres charged at 0.25/km. Insurance 
cover is invalid on unsealed roads. Ph 819922.

Sheraton Darwin 
Hotel Sheraton Darwin

HOTEL
Mitchell Street, Darwin, ph 820000.
Discount room rates of $ 140 per night plus bed tax (2.5%) from 
17 August 1991 to 31 March 1992. Rooms are subject to 
availability and declaration of Law Society membership upon 
booking.

^>ufortHo

Beaufort Hotel The Beaufort
the Esplanade, Darwin, ph 829911 darwin

Corporate room rate: standard room $ 130/night; executive suite 
$ 190/night; gallery suite $289/night, plus bed tax. Rooms are 
subject to availability and declaration of Law Society membership 
upon booking.
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MOTOR VEHICLES

A
MITSUBISHI

MOTORS

Bridge Autos Toyota ------# ,
Stuart Highway, Darwin, ph 819033 ( TOyOta)

Fleet discounts on new vehicles and trade discounts on Toyota 
servicing, parts and accessories in relation to vehicles purchased 
at Bridge Autos. In order to be eligible for the discount, mem
bers must deal through the Executive Officer of the Society.

TAXATION

Darwin Mitsubishi
Stuart Highway, Stuart Park 
Fleet discounts on new Mitsubishi vehicles. In order to be 
eligible for the discount, members must deal through the Ex
ecutive Officer of the Society. Ph 812886.

The Tax Shop
(Registered Tax Agent)
1st Floor, 99 Mitchell Street, Darwin 
Discounts on personal and company tax returns. Principals are 
Bob Woodward and Peter Hourigan, ACA. Ph 816655.

thel«£

TAX
SHOP

STATIONERY

Stationery Wholesalers ^^ZTesalers
McMinn Street, Darwin 
Wholesale prices on all unbroken stock (i.e. pens in dozens, 
envelopes by the box, etc.). 25% off retail price for Sheaffer pens 
and Citizen calculators. Phone 815850.

Darwin Hyundai
Goyder Road, Darwin 
Fleet discount on new Hyundai vehicles and reduced dealer 
finance rates (Darwin Hyundai finances through Esanda Ltd). 
To be eligible for the discount, members must deal through the 
Executive Officer of the Society. Ph 819700.

Peter Kittle Toyota
Stuart Highway, Alice Springs 
Fleet discounts on new Toyota and Mitsubishi vehicles and 10% 
discount on parts and services on vehicles purchased from Peter 
Kittle Toyota. In order to be eligible for the discount, members 
must deal through the Executive Officer of the Society. Phone 
525500

PETEI?
KITTLE
TOYOTA

■oran HYuriMii

Kerry Holden
Stuart Highway, Darwin, ph 818000.
Fleet discount on new GMH and Daihatsu vehicles, base rate 
lease interest through GMAC Finance, and trade prices on all 
parts purchased for cash. In order to be eligible for the discount, 
members must deal through the Executive Officer of the Soci
ety.

DUTYFREE

Downtown Duty Free
DOWNTOWN

DUTYFREE
The Mall, Darwin, ph 819088 
5% discount on all purchases. This discount applies to Down
town Duty Free shops throughout Australia.

LIQUOR & FOOD

Renes Coffee Lounge
60 Smith Street, Ditrwin 
10% discount on all meals. 
BYO. Ph 815600 for bookings.

Jeany's Liquor Stores
A variety of discounts available, depending on the size of the 
purchase and the commodity purchased. Ask when you present 
your card. Ph 843622/818720

fTHE LAW SOCIETY OF THE NORTHERN TERRITORY
• GPO Box 2388 Darwin NT 0801 • Phone (089) 815 104 • Fax (089) 411 623 DX101
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Supreme Court Notes
by Cameron Ford, Barrister at Law

DAMAGES - contract - loss of bar
gain - rule in Bain v FothergilL 
Precision Fabrication Ptv Ltd v
Roadcon Ptv Ltd. (Mildren J) 12/8/91 
The defendant was in breach of its 
contract to sell land to the plaintiff. 
The deposit was returned and the 
plaintiff sued for the difference be
tween the true value of the land at the 
date of the contract and the contract 
price.
It also sued for conveyancing and 
legal costs incurred less those which it 
would have incurred had the sale 
proceeded.
Argued that the rule in Bain v 
Fothergill (1874-5) LR 7HL158 pre
cluded recovert of damages (rule per 
Lord Chelmsford: if vendor has no 
title to property purchaser can’t get 
damages beyond expenses incurred). 
Review of authorities on rule and 
exceptions. One exception is where 
the vendor can make good title but 
fails to use its best endeavours to do 
so: Dayv Singleton [1899] 2 Ch 320. 
Here defendant had not done all it 
could do to perfect end transfer its 
title.
The rule only applies when the defect 
in the defendant's title ws without any 
fault on its part.
West v Read (1913) 13SR(NSW)575 
is not good law.
Review of authorities recommending 
abolition of the rule.
Damages assessed from the date of 
breach.
Valuation principle in Spencer v 
Commonwealth (1907) 5 CLR 418 at 
432 applied.
Consideration of differing valuations 
from valuers called by each party. 
Held: plaintiff entitled to recover 
difference between value in 1987 and 
price for which it was sold. Also 
entitled to difference between plain
tiff spent on conveyancing and so
licitors costs and what it would have 
spent had the contract gone through 
smoothly.
Plainfiff not entitled to refund of 
stamp duty from Commissioner be
cause contract repudiated, not "re
scinded, cancelled or annulled" 
(Taxation (Administration) Act 
s56A(l)).
Where plaintiff gets loss of bargain 
damages, it is not entitled to interest 
on deposit, only on the damages. In

terest at 12 per cent.
Counsel: J Waters, plaintiff, in
structed by David Francis and Asso
ciates; J McCormack, defendant, in
structed by Ward Keller.

REAL PROPERTY - caveat - re
moval - principles - Real Property 
Acts 191IV
EVIDENCE - parol evidence rule 
State Bank of Australia v Driver. 
(Mildren J), 16/8/91.
Defendant caveated title to protect 
interest under contract to purchase. 
Olaintiff bank was equitable mortga
gee prior to caveat; applied to remove 
caveat.
Considerationof applicable principles: 
akin to those on summary judgment 
application, ie show that the caveator 
will not be able to make out a ground 
for relief.
The fullest opportunity should be 
given for the matter to be fully litigated. 
Argued that contract uncertain as to 
identity of land: rejected.
Argued that error in solicitor’s attes
tation to caveat rendered caveat void: 
rejected - court has power to amend 
caveat on normal principles of 
amendment.
Caveator must proceed with due 
diligence to assert his rights. 
Application dismissed and directions 
given for institution of proceedings 
by defendant.
Counsel: P Smith, plaintiff, instructed 
by Loftus and Cameron; T Coulehan, 
defendant/instructed by D Winter.

SENTENCING - Stated Case - 
breach of home detention order - 
suspended sentence revoked - which 
court deals with sentence - release 
on security under s5(l)(b) Criminal 
Law (Conditional Release of Of
fenders) Act? - non-parole period 
under s4 Parole of Prisoners Act? 
O’Brien & Crellin v Brogan (Mildren 
J), 1/8/91.

Defendant sentenced to 12 months' 
imprisonment, suspended and placed 
on a home detention order.
Breached order by being convicted of 
being in possession of cannabis leaf 
under Misuse of Drugs Act.
Case Stated as to whether sl9F(6) 
Criminal Law (Conditional Release 
of Offenders) Act, on imprisonment 
for breach of order, excludes s405(2) 
Criminal Code, s5(l)(b) Criminal Law 
(Conditional Release of Offenders) 
Act and s4 Parole of Prisoners Act. 
Held: where suspended sentence re
voked under sl9F(6), the sentence 
which was suspended is effected (not 
that of the revoking court).
Also, offender shall be imprisoned for 
original period regardless of period 
served under home detention order. 
The court revoking the suspension 
commits the offender in execution of 
the original sentence.
The backdating of the sentence by the 
original court does not mean that the 
offender serves less time than if the 
sentence had not been suspended. 
The revoking court has no choice but 
to imprison unless sl9F(7) applies. 
Time spent in actual custody is de
ducted from the sentence.
A revoking court cannot order that the 
imprisonment be deemed to have 
commenced on another day under 
s405(2).
R v Baird CCA 9/5/91 unreported 
should be confined to its special facts. 
Neither can a revoking court release 
the offender on security under s5( l)(b). 
A court suspending a sentence cannot 
fix a non-parole period.
A revoking court must.
A revoking court cannot suspend the 
sentence when it is revoked, but it can 
suspend any sentence it imposes other 
than the suspended sentence. 
Counsel: C Rowntree, informant, 
Solcitor for the NT; R Coates, de
fendant, Legal Aid Commission.
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Motor Accidents (Compensation) 
Act - reference to Tribunal impos
sible in time - jurisdiction to receive 
out of time
Tavlor v HO (Mildren J) 19/8/91 
Applicant injured in motor vehicle 
accident.
Applied to TIO under Motor Acci
dents (Compensation) Act.
General Manager made determination. 
Referred to Board which gave ad
verse determination.
No reference to Tribunal in time. 
Applicant argued that Tribunal was 
not constituted at the time.
The Tribunal was to be a judge ap
pointed by the Chief Justice and none 
was appointed, although the Tribunal 
sat in that period.
Held: a condition precedent to the 
jurisdiction of a tribunal cannot be 
dispensed with.
If the condition is impossible the ju
risdiction fails.
But where something can be done to 
comply and all reasonable efforts are 
made, non-compliance is excused and 
jurisdiction is conferred.
Here where there were no rules made, 
all the applicant had to do was make 
the most informal approach to the 
Acting Chief Justice and there would 
have been sufficient compliance with 
the Act.
That not being done, there is nothing 
to excuse on the ground of possibility. 
Counsel: J Reeves, applicant, in
structed by Cridlands; P Bracher, re
spondent, instructed by Ward Keller.

CRIMINAL LAW - sl54(l) Crimi
nal Code - "public” - actually or 
potentially endangered - evidence
R v Ashlev (Kearney J) 21/8/91 
Ruling during trial. Driver with one 
passenger ramming car with car with 
five passengers.
Question whether or not the passen
gers were "public" under sl54(l) and 
if Crown had to show someone actu
ally in danger or if necessary to show 
someone may have been if had been 
there.
Held: "’public’ includes all persons 
who would have been clearly forseen 
by an ordinary person, in similar cir
cumstances to the accused, to have

been within the ambit of the danger 
created by the alleged act, because 
their presence in the civinity at that 
time mightbereasonably anticipated." 
Crown would normally have to show 
what was going on in the vicinity at 
the time.
The passengers were the public here. 
Jury directed accordingly.
Counsel: R Wallace, Crown, Direc
tor of Public Prosecutions; R Davies, 
accused, NT Legal Aid Commission.

ADMINISTRATIVE LAW - 
natural justice - ministerial deci
sions - forfeiture of vehicle under 
Liquor Act
Wulaign Association Inc v The Min
ister for Racing and Gaming (Asche 
CJ, Kearney and Angel JJ) 13/9/91 
Appeal from Martin J.
Association's vehicle used to carry 
alcohol onto restricted area seized by 
police.
Application by association to minis
ter for release of vehicle rejected. 
Users of vehicle convicted and vehi
cle automatically forfeited to the 
Crown.
Argued that minister's refusal to re
lease vehicle wrong because denied 
natural justice to association.
As his refusal was wrong, the vehicle 
should have been released and should 
not have been automatically forfeited 
on conviction.
Asche CJ: agreed that natural justice 
denied but that did not mean that 
forfeiture was wrong.
Vehicles in police custody are for
feited even where they are there be
cause of an erroneous decision of the 
minister.
The release must be established, not 
the the validity or otherwise of the 
refusal to release.
Application for release must be made 
before the criminal trial.
If not, the right to apply is lost.
If it cannot be made in time, an ad
journment of the trial should be 
sought.
A declaration doing nothing more 
than arming a party with a weapon for 
use in negotiations with some statu
tory body or government will not be 
granted.

Expressly declined to give views on 
the policy of the Act.
Kearney J: agreed with Asche CJ. 
Added views on policy of the Act and 
detailed history of forfeiture (ppl4- 
34).
Angel J: agreed with Asche CJ and 
expressly declined to give views on 
policy of the Act 
Appeal dismissed.
Counsel: C McDonald, appellant, 
instructed by Cridlands; D Trigg, re
spondent, instructed by Solicitor for 
the Northern Territory.

COSTS - substantive matter settled 
LEGAL PROFESSION - ” conflict” 
- breach of confidence/fiduciary 
duty
Desert Springs Country Club Estate
Ptv Ltd v Winnleah (sic) Ptv Ltd 
(Martin J) 17/9/91
Defendant had acted for plaintiff in 
commercial matter.
Incidental matter became litigious. 
Defendant acted for other side to 
plaintiff for whom it had also acted in 
the commercial matter.
Plaintiff said defendant had agreed 
not to act for either should the matter 
become litigious.
Defendants refused to cease to act 
but, after some time, agreed to submit 
to ruling of President of Law Society. 
Plaintiff maintained ruling not suffi
cient and needed court adjudication. 
Plaintiff commenced these proceed
ings for injunction and declarations. 
After proceedings commenced Law 
Society ruled defendant should cease 
to act, which it did.,
There was therefore no need for the 
proceedings.
Both sought costs of the proceedings. 
Held:" not appropriate for court to 
determine merits of the action.
The acceptance by the defendant of 
the Law Society’s ruling does not 
constitute an admission; there was no 
"event" entitling plaintiff to costs in 
the ordinary course.
Neither party was blamesless.
No order as to costs.
Counsel: G Watkins, plaintiff,
insructed by Buckley and Stone; J 
Waters, defendant, instructed by 
Poveys.
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The third Northern Territory/ 
Indonesian Criminal Lawyers 
Conference was held at the Sanur 

Beach Hotel in Bali in late June.
The conference attracted lawyers from 
WA, SA, Victoria and New South 
Wales as well as locals from the 
Territory.
It was attended by the Attorney- 
General, Daryl Manzie, and the 
Shadow Minister for Legal Affairs, 
Neil Bell.
Both were welcome guests and ad
dressed the conference.
A great deal of discussion was gen
erated by the Attorney’s announce
ment of his scheme to introduce pa
rental liability for the crimes of their 
children.
Considerable criticism came from the 
floor and was followed up on return to 
Darwin by a statement on the issue 
from the Criminal Law Association 
of the Northern Territory (CLANT). 
A welcome frist this year were the 
contributions from the Law School at 
the NT University through speakers 
Associate Professor Ned Aughterson 
and Jenny Blokland.
We hope to see continued University 
involvement at future conferences. 
James Glissan QC presented a paper 
onsimilarfactevidence,and CLANT 
thanks both he and his wife Christine 
(Public Defender, NSW) for their 
valuable contributions.
Father Frank Brennan also contributed 
both through comments from the floor 
and an entertaining and informative 
after dinner speech at the closing 
dinner.
MostNTpractitioners were introduced 
to the Director of Public Prosecutions, 
Len Flanagan QC, who caused more 
than a few comments and raised eye
brows with his paper Criminal Jus
tice: the Erosion of Public Confidence. 
Some Reflections and Perceptions. 
Once again the NT judiciary was well 
represented and papers were presented 
by Asche C J, Nader J and Magistrates 
McCormack and Gray.

s been to
by Geoff Barbaro

Nader J was given honorary life mem
bership to CLANT for his years of 
service to the criminal law and to 
mark the beginning of his long service 
leave.
The conference was attended by over 
50 delegates; 80 including accompa
nying persons.
Our special thanks go to Cheryl Klaffer 
at Australian Airlines and her associ
ates for their excellent organisation of 
the conference which was unani

mously acclaimed to be the best or
ganised so far.
There is no doubt that the conference 
has become the forum for the raising 
and discussion of the future of criminal 
law in the Territory.
Special commendations for various 
performances at the conference were 
given to Patrick Smith, Richard Utting, 
Grant Algie, Phil Crowe and one or 
two others, though none were able to 
match Frank Brennan whose excellent 
performance was deemed worthy of 
special consideration at a dinner in the 
form of a trial presided over by Nader 
J.
Kevin Borick wrote the procedures, 
the charges and probably the defend
ant’s statement and he provided us 
with an excellent insight into how to 
successfully prosecute (“stitch up”) a 
defendant.
Loretta Coronica’s spirited defence

Bali, too
possibly suffered through lack of sub
missions.
The star witness was Jenny Blokland 
who wrote a verbal that could only 
have come from the years of listening 
to them in Court rooms.
We understand that the Pope’s brother 
has received and considered a full 
report of the “proceedings.”
The usual conference awards were 
presented.
The Nader J award for good grace, 
humour, manners and patience in a 
Courtroom was won by the Magistrate 
who won it at last year’s conference. 
Although many initially doubted the 
wisdom of this selection, the accept
ance speech left no doubt that the 
chosen one was most deserving.
One of our new magistrates was 
honoured in absentia and we were 
privileged to have Mr Gray SM re
spond on behalf of his colleague.
It was an acceptance speech which 
will not be forgotten.
Phil Crowe’s acceptance of the In
donesian dress award was somewhat 
marred by the lack of an essential part 
of his costume.
Word is that not too many plea bar
gains are being discussed with the 
DPP because Mr Crowe was seated 
next to one of the “Flanagan daugh
ters” at the time.
Word is also that the removal of the 
clothing was inadvertant and innocent. 
Perhaps it is as well that everyone 
present was a criminal lawyer. 
CLANT specifically denies persistent 
rumours that the earthquake which 
rocked Bali at lunch time on the Fri
day was caused by the earthshattering 
performances of its members gener
ally, or by the shattering acts at a well 
known Bali “restaurant” on the 
Tuesday night.
The Criminal Law Association of the 
Northern Territory also specifically 
denies any endorsement of an unem
ployed Scottish comedian who, hope
fully, shall remain so for a long time to 
come.
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The Bar on barristers' 
cancellation fees.
Dear Ed,
Your note in the June edition of Bal
ance and Hugh Bradley’s letter in the 
July/August issue refer to observations 
by Mr Justice Wilcox concerning 
cancellation fees.
His Honour’s comments refer back to 
when he practiced at the bar—a time 
when the “fee on brief’ system oper
ated, often with some unfairness to 
the client due to the fact that the fee 
was payable irrespective of whether 
or not the matter was setded, cancelled 
or adjourned.
As Hugh Bradley observed, many 
counsel, particularly from this Bar, 
now charge on a time basis.
This move properly rewards counsel 
for work actually done, and ensures 
that the client only pays what is fair. 
Indeed the fee on brief system no 
longer applies in regard to local 
counsel.
Your readers’ attention is directed to 
the Master s Guidelines to Taxation 
of Costs, in force since May 1988 — 
see Supreme Court Almanac 1990 
pp56-60.
The Guidelines deal specifically with 
daily fees (paras 5 & 6) and setdement 
before or during trial (page 10). 
Counsel are encouraged to negotiate 
the full terms of their engagement at 
the time of accepting their brief. 
Likewise, the instructing solicitor 
should satisfy himself that the terms 
are agreed, failing which confusion 
may arise.

Indeed some agreements allow for a 
cancellation/settlement/adjoumment 
fee of a percentage of the daily fee, 
which “cancellation fee” is payable 
only to the extent that counsel is not 
otherwise able to earn the agreed daily 
fee on the day(s) lost.
In other words, if counsel is able to 
obtain another brief for those days, at 
his normal rate, no cancellation fee is 
payable.
To avoid unnecessary loss to the cli
ent (and/or counsel) a solicitor should:
(a) advise counsel of a settlement, 
adjournment, and indeed of the 
liklihood of that occurring, as early as 
possible to enable counsel to accept 
another brief for that day; and
(b) ensure that the matter is indeed 
ready for trial on the appointed day to 
avoid the matter having to be ad
journed because of some interlocu
tory (or similar) problem such as in
adequate discovery, late service of 
subpoenas or deficient pleadings.
As stressed on numerous occasions, 
the Northern Territory local counsel 
are willing, indeed anxious, to negoti
ate not only the quantum of their fees 
but also the other terms associated 
with their retainer.
Unlike the situation with some of the 
interstate Bars, fees are nego
tiated with counsel direct, not 
with the Clerk of Chambers. 
GRAHAM HILEY QC 
President, NT Bar Associa
tion.
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COMMONWEALTH 
BANK SMALL BUSINESS 

SEMINARS

Programme: Welcome, the 
Chamber of Commerce, 

Government assistance for 
business, The Computer: a 
critical tool for small busi

ness, A financial safety 
checklist for your business, 
Martketing and Advertis
ing, Business and the Law.

ALICE SPRINGS:
Red Centre Resort 

Tuesday 29 October
6.00-9.45pm

DARWIN:
Sheraton Hotel 

Thursday 31 October
6.00-9.45pm

To register and for further 
details, contact Sally Green 

on 008 025198 bh.
V__________________________ ____ J

pT
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THE LAW SOCIETY 
OF THE NORTHERN 
TERRITORY

PUBLIC PURPOSES 
TRUST

The Law Society Public Purposes 
Trust has funds available for projects 
which advance the education of the 
community with respect to the law.
Applications for funds are invited.

Intending applicants should contact 
the Law Society on 815104 or through 

GPO Box 2388 Darwin NT 0801 
for an information kit detailing the 

parameters of the Trust and guidelines 
for applicants.

Applications should be lodged no 
later than October 25 1991.

SEPTEMBER ADMISSIONS
William Stubbs, Darwin 

Kim Thomas Kilvington, Darwin 
Simon Gillespie-Jones, Darwin

QUEENS COUNSEL
Anthony John Bellanto 
Kenneth John Crispin 

Carolyn Chalmers Simpson 
Sydney William Tilmouth
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Of attitudes, race and bigotry: 
meet Molly and the Rajah
A lthough it was a long shot, Coralie 

XJL Younger wrote off to a few li
braries in southern India for more de
tails. Eighteen months passed as the 
wheels of Indian bureaucracy turned 
slowly around. Finally came a letter. 
One library had unearthed an old 
newspaper article with names and 
dates. From there, Younger referred 
to the leading Australian journal of the 
day, the Bulletin, and it was then she 
realised that she had a story on her 
hands.
She approached Edward Duyker, a 
writer and friend of Younger, who had 
spent some time in India in the 70s 
gathering research for a PhD disser
tation. Duyker agreed that the tanta
lising information found so far war
ranted further investigation, with a 
view to eventual publication.
Over the next five years, Younger and 
Kuyler criss-crossed the world, inter
viewing monarchs and society figures, 
sifting through medical, legal and FBI 
documents and articles. The story 
they pieced together is extraordinary. 
It documents the tragic lives of two 
people from different cultures who 
married for love but faced hate, rejec
tion and prejudice for ever after. 
Entitled Molly and the Rajah: Race, 
Romance and the Raj, the book was 
recently launched by ABC Radio 
National’s Bill Bunbury, producer of 
the Talking History and Word of Mouth 
programmes. Younger and Duyker 
resisted the temptation to 'flesh-out' 
the facts in the book with fiction. Molly 
and the Rajah is a rigorous historical 
account and any surmising is clearly 
stated.
Molly Fink was just 20 years old when 
in 1915 she married MartandaBhairava 
Tondaiman, the Rajah of Pudukkottai, 
a 3,000 sq km principality in the arid 
heel of southern India. The daughter 
of Wolf Fink, a Melbourne barrister, 
and a niece of Sir Theordore Fink, the 
owner of \hzHerald andWeekly Times, 
Molly and her sister Ida were popular 
young players in Melbourne society. 
The Bulletin described the sisters as

"two big-eyed darlings with oval ivory
skinnedfaces and pouting pomegran
ate lips. They look as if they should be 
dressed in Persian bags and veils." 
The Rajah, aged 39, was holidaying in 
Australia when he first saw Molly in 
the dining room of Sydney's Australia 
Hotel. He sought, unsuccessfully, an 
introduction acknowledging later to 
the press that he had fallen in love 
upon first sight. When Molly and 
family headed for the cool air of the 
Blue Mountains, he followed. A ro
mance blossomed at the Hydro Ma
jestic Hotel.
Five months later on 6 August 1915, 
Molly and the Rajah were married. In 
light of her Jewish/Catholic parentage 
and his Hindu background the mar
riage was confined to Melbourne's 
Registrar-General's office. Molly's 
father had died the previous year. Her 
mother, now with limited means, posed 
no objections to the match.
The press went wild. The Melbourne 
Punch wrote: "The outside fringes of 
Society's robe have been somewhat 
agitated of late, for one of its precari
ously adhering particles has wedded a 
coloured man. Mrs Newly Wed 
brought her coffee-coloured prince to 
proudly present him to her envious 
acquaintances. What was her surprise 
to find them not envious! All agree 
that he is a charming and cultured 
man to meet — but not marry. Fortu
nately for herself the wife is quite 
contented and excitedly shows all the 
girls she knows her beautiful diamonds, 
telling them very shortly afterwards 
what they cost. Several calls which 
the newly-married pair have paid have 
not been a huge success.
Society's agitation was exceeded only 
by that of the authorities. Britain de
manded a full briefing on the new 
Rani. The Australian Government 
was able to confirm that 'Her parents 
were highly respectable people, her 
late father being an MA and LLM of 
the Melbourne University and a man 
of considerable culture and literary 
ability.'___________________________

However Britain deemed the mar
riage morganatic and refused its rec
ognition. George V and Britain's au
thorities in India agreed that: Molly's 
entertainment by British officials in 
India be as private as possible; pri
vate luches and tea parties were in
formal garden parties, boxes at race 
meetings were out. Any form ofprivate 
entertainment in public places was 
unacceptable. The Queen should not 
receive her privately except as Molly 
Fink. [Her] name was not to appear in 
official documents or be used on pub
lic occasions. She was not permitted 
to use the title "Her Highness."'

Likewise, in Australia, the pair were 
to be excluded from every official 
function given by agents of the British 
Government.

Back in India, furtrher trouble 
awaited the pair. While shunned 

by officialdom, the population of 
Pudukkottai appeared to welcome the 
return of their Rajah and his new Rani. 
However, soon after realising that she 
was pregnant, Molly became plagued 
by persistent dystentery. Samples of 
her bile were sent for analysis and it 
was revealed that she was the victim of 
oleander poisoning, used commonly 
in India to induce miscarriage and 
sometimes murder. The Rajah's heir 
was hushed up. Charges were never 
laid.
The Rajah tried to buy a house in a hill 
station in a neighbouring state in which 
Molly might safely await the birth of 
their baby. The British Government 
blocked the move, claiming that the 
British officers who used the town as 
a holiday retreat would be offended 
by their presence. Molly and the Ra
jah returned to Sydney. Shortly after, 
Martanda Sydney Tondaiman, 
Rajkumar (prince) of Pudukkottai was 
bom.
Molly refused to set foot in India until 
she was officially recognised. 
Martanda returned in 1919 and com
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plained to Lord Willindon, the Gover
nor of Madras: "What have I done 
wrong? I am married duly and in 
order. I love my wife. I don't want 
another. Am / such a dreadful crea
ture that I must be treated like this?" 
In a letter read to King George, Lord 
Willindon wrote: He is such a good 
fellow, so intensely loyal and white in 
his ways that I should be grateful if you 
can help him in any way., from the 
domestic point of view, too, the posi
tion for them is quite intolerable...He 
is so English in his ways and by his 
upgringing that he can't go on as things 
are now..."
In January 1921, after a final ruling by 
King George that the marriage would 
not be sanctioned, the Rajah 
reliquished his authority over 
Pudukkottai. It was not an abdication. 
The British Government was con
cerned that such a formal step would 
cause further instability.

TAhe Rajah left India with a cash 
payout and a generous annual allow
ance. He and Molly settled in Cannes 
on the Riviera where their extravagant 
lifestyle must have provided compen
sation of sorts for their Indian exile. 
They mixed freely with the French 
and Russian aristocracry and were 
close friends of the Duke and Duchess 
of Kent.
In 1928 in Paris, at the age of 53, the 
Rajah died. Molly appealed to the 
Govenor of Madras for her husband’s 
body to be returned to Pudukkottai for 
cremation and a Hindu burial. The 
request was refused.
Following her husband's death, Molly 
was linked romantically with various 
men, including the Agha Khan (who 
actually sought her hand in marriage) 
and photographer Cecil Beaton.
The young Martanda proved a great 
disappointment to his mother. With 
his peripatetic early life, his father's 
early death and a constant question 
mark about his status and future, the 
young prince's upbringing was unset
tled and lonely. The cartoonist, Osbert 
Lancaster, referred to the boy in his 
memoirs, after encountering Molly at 
a restaurant at Cap d'Antibes about 
1931: [One] could respect, without

fully understanding, the tender regard 
with which the Ranee of Pudukkottai 
watched her teenage son with gilded 
toe-nails and made up to the nines, 
feeding asparagus tips to a pet tor
toise with a diamond-encrusted shell. 
In 1938 Martanda left his exclusive 
Swiss boarding school and began a 
degree at Cambridge. Before com
pleting his studies, he was involved in 
a car accident, leaving members of his 
travelling party dead and giving him 
bad facial scarring and a permanent 
limp.

A close friend of the Shah of Iran (the 
two had attended the same Swiss school 
- the Shah once offered Martanda an 
ambassadorship), Molly's son mixed 
in high circles but had few friends. In 
1945, he was sentenced to prison in 
the United States for the theft of 
$10,000 worth of jewels. It was not his 
first offence, but in the past his mother 
had managed to return his booty and 
avoid scandal.

Al ccording to FBI documents, 

after 10 months in Sing Sing Prison, 
Martanda was deported to Cuba. The 
judge in charge of the case told him: 
"You are a thief and this country is 
glad to be rid of you."
As the years progressed Molly be
came more and more reclusive. Once 
a regular guest at society parties and 
first nights, her photo no longer dotted 
Tattler and Vogue. She took to drink
ing large quantities of gin and finally, 
in 1967, died of cancer in her apart

ment in Cannes.
Martanda died alone in Florence in 
1984 surrounded by pictures of his 
mother, burning candles and vases of 
flowers, leaving the bulk of his estate 
to the People's Dispensary for Sick 
Animals.
Molly's only brother Oswald, whose 
wife had committed suicide, died in 
1980. His chemist and cleaning lady 
were the only mourners at his funeral. 
Molly's sister Ida, whose bid for 
stardom in Hollywood never took off, 
died not long after her famous sister. 
Compiling the book proved an ex
traordinary challenge for Younger and 
Duyker.

TJLhere was no diary, nor were there 
descendants or many friends. Those 
relatives of Molly who were still alive 
had little to say. Molly's maid, now 
living in Sloane Square in London, 
sold Younger the family photo album 
and fleshed out the details of Molly's 
character and private life. However, 
the bulk of details in the book was 
obtained by laborious searches 
through official records in Australia, 
England, India, France, Italy, Swit
zerland and the United States.
"Molly and the Rajah is a tale of 
chicanery, racial hatred and lives 
thwarted," says Younger. "On the one 
hand, it is impossible not to feel great 
sadness for the Rajah and his family at 
the bigotry they faced from both Aus
tralia and Imperial Britain. At the 
same time, that compassion is tem
pered by the knowledge that their 
decadent lifestyle was funded by the 
state coffers of Pudukkottai, whose 
subjects lived in appalling poverty."

YAounger is at present continuing 
her MA research on Australian atti
tudes to India in the late 19th and early 
20th centuries. Duyker is writing a 
biography of the naturalist Daniel 
Solander. Molly and the Rajah is 
published by Australian Mauritian 
Press, PO Box 20, Sylvania, NSW, 
2224.
This article was written by Vivienne 
Skinner and reprinted here with the 
kind permitsson of Ms Skinner and the 
University of Sydney.
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1991 Mock Trial Grand Final: Darwin High v Sadadeen

First time into the competition and gracious in defeat, Sadadeen Secondary College 
with the Chief Justice, teacher Tom Tyndall (right) and coach Pat McCrohan (left).

The Manager of the Commonwealth Bank in Darwin, Harry Burges, 
presents the booty to the winning captain.

The accused on hearing the jury's verdict of not guilty.

Immediately after the SocietyMs 
AGM, a very serious event took 
place - the final of the 1991 Inter

School Mock Trial Competition, a 
possession of cannabis resin charge 
before a jury of 12 and the Chief Jus
tice.
The Prosecution, Sadadeen Second
ary College, and the Defence, Darwin 
High School, had fought four rounds 
for the right to play off in the final. 
As the Chief told participants, it was a 
closely fought match but, in the end, 
Darwin High was the winner.
It is appropriate here to thank all those 
involved with the competition: 
coaches Chris Delaney, Liz Morris, 
Ken Grime, John Reeves, Peter Barr, 
Trish Mclniery (Winning Coach), 
Michael Neal, George Symeonakis, 
Chris Roberts, Neil Breen, Kate 
Halliday, Pat McCrohan (Runner Up 
Coach), Shane McGrath and Robert 
Allen; Mock Trial magistrates and 
judges Peter Tiffin, Graham Hiley, 
Cameron Ford, Ken Parish, Brian 
Cassells (and Associate Bernadette), 
Michael Dean, John McBride, Sean 
Stewart, Murray Preston, Bob Hook 
SM and, of course, the Chief Justice; 
special thanks to Eric Hutton and Pe
ter Campbell of the respective court 
houses, to Sherrill Christenson of the 
Education Department and to Harry 
Burges of the Commonwealth Bank 
which sponsored the competition.
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Admission reform in ACT
The Australian Capital Territory has 
made the first move towards paper 
admissions.
Practitioners being admitted in the 
ACT still need to appear before the 
Registrar to swear an oath, but they 
needn't appear in court.
The Legal Practitioners Act (ACT) 
was recently amended, too, to pro
hibit automatic eligibility for admis
sion for overseas practitioners from 
all jurisdictions with the exception of 
New Zealand.
On the last admission day in the ACT, 
93 overseas practitioners were ad
mitted in three ceremonies.
Most of those admittees were from 
Hong Kong.
There were three more ceremonies 
that day to admit practitioners who 
relied on Australian qualifications.

The Chief Justice of the ACT, when 
welcoming the admittees, said that 
the amendments to the Legal Practi
tioners Act would end the right of UK 
practitioners to be admitted in the 
ACT.
He said UK-admitted practitioners 
seeking admission in the ACT would 
first have to seek admission in one of 
the states where their qualifications 
will be subject to the assessment of a 
panel.
If successfully admitted in another 
state, the practitioner is free to apply 
for admission in the ACT.
"I should not like it to be thought that 
these changes mean that overseas 
practitioners who wish to take up ac
tive practice in the Australian Capital 
Territory should be at a disadvantage," 
the Chief Justice said.

"The profession in this Territory, and 
indeed the Court, benefits from the 
contributions of practitioners who 
have come from diverse backgrounds 
and who have had wide experience. 
"But it was quite apparent that the 
system now ended brought no real 
benefit either to the ACT or to the 
country from which the overseas 
practitioners made their brief forays 
and to which they immediately re
turned with ACT qualifications on 
paper but without ACT experience. 
"By partly closing the door to admis
sion to practise in the Territory to 
overseas practitioners, we are getting 
rid of an anachronism of history. 
"But by no means do we wish to sever 
the links between lawyers in Aus
tralia and those in other nations of the 
region," he said.
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HUMOURNew policy for use 
of SC library

jljL new access and loans policy 
has been implemented in the Supreme 
Court library.
The new policy is a more relaxed 
version than that first proposed.
That version excluded legal practi
tioners from using the library except 
in a limited range of circumstances. 
The new access policy includes judges, 
their associates, the Master and Deputy 
Master, Supreme Court staff and 
magistrates; persons approved by the 
Master; legal practitioners and visit
ing counsel and articled clerks; full
time law lecturers at NTU; members 
of the Legislative Assembly; librar
ians, and; litigants in person.
Select material may be borrowed by

judges, their associates, the Master 
and Deputy Master and magistrates; 
legal practitioners, visiting counsel 
and articled clerks on behalf of a 
practitioner; litigants in person, and; 
persons approved by the Master. 
Most books, with the exception of 
general interest material (biographies, 
legal history and legal humour), may 
only be borrowed for the duration of a 
case.
Some material (eg looseleaf services) 
are not to be removed from the library 
at all.
Practitioners who are unhappy with 
the new policy should contact Jim 
Campbell at the Law Society on 
815104.

On 16 August this year the Chambers 
of a member of the Tasmanian Bar 
were burgled in Hobart and the fol
lowing poem written to 
commemmorate the event.
Balance has extracted the poem from 
the Tasmanian Law Newsletter.

THE BURGLARY

Twas a howling Hobart evening 
And the wind blew to the core 
When a rabble of intruders 
Forced the Dockside Chambers door

As they fumbled through the building 
On their furtive evil spree 
They were soon upon the Chambers 
Of a promient QC

Now what happened is amazing 
For these scoundrels didn’t care 
For the learned books and manuals 
And the suits Commanders wear.

Or the piles of unread letters 
And the transcript on the sill 
And they made not one endeavour 
To remove old Father Bill.

And they didn’t touch Lord Denning 
Or shift Willie from his place 
And they didn t even draw a beard 
On Ronald Reagan s face.

They abandoned all the Minties 
And the Tassie Devils pass 
And they paid no real attention 
To the magnifying glass.

They ignored the Holy Father 
And they didn’t touch the Queen 
And Sir Stanley, the Chief Justice, 
kept
His proud judicial mien.

But these scallywags were seeking 
Not a trophy of the law 
To the occupant of Dockside 
It was valuable and more.

They removed a prized possession 
And in wicked haste they fled 
Leaving Michael Hodgman pillaged 
Of a dozen Cascade Red.

—Anon

LAW SOCIETY 
BALL

SUPREME COURT, SATURDAY NOVEMBER 30 
Details distributed to all practitioners when arrange 
ments are finalised. Enquiries to the Society, 815104



New juvenile legislation 
was opposed by CLANT

Two bills relating to the liability of 

parents for acts committed by their 
children were debated in the Legisla
tive Assembly late last month.
The Criminal Law Association 
(CLANT) made a number of concerns 
about the legislation known to the 
Attorney-General during the recent 
NT/Indonesian Criminal Lawyers 
conference.
Concerns were also expressed by 
lawyers attending the conference from 
other parts of Australia.
The bills concerned, The Law Reform 
(Miscellaneous Provisions) Amend
ment 1991 and the Juvenile Justice 
Amendment 1991, have been sup
ported by the government on the basis 
of attempting to curb juvenile crime. 
The main objection CLANT has to 
the bills is the fact that people become 
responsible for acts or crimes they 
have not committeed.
Since its inception the criminal justice 
system has been directed towards 
making the person who committed 
the crime responsible for it, not im
posing the sins of the offender on the 
children, relations or, in this case, 
parents of the offender.
The Law Reform (Miscellaneous 
Provisions) Amendment Bill goes 
even further than suggested.
Liability for damage to property of up 
to $5000 can be placed on a parent 
even where there has been no criminal 
act.
This bill makes a parent liable for 
intentional damage done to property 
by a child, whether the child is old 
enough to be criminally responsible 
or not, in any circumstances.
In the context of a separation of the 
parents and the child destroying some 
of their own property out of frustration 
or anger, the courts may have to deal 
with the situation of one parent suing 
the other for the damage.
By doing this the Legislature will 
create even more work for already 
crowded courts, and even more costs

to be borne by both parents and vic
tims who will now have to take sepa
rate civil action to claim for their loss 
from the parents.
It is hard to see how this bill is going 
to assist the government’s stated in
tention of cutting down “juvenile 
deliquency.”
The Juvenile Justice Amendment Bill 
makes it compulsory to order a parent 
to pay a sum up to $100 per week 
towards the cost of their child’s de
tention unless such an order is un
reasonable.
There is no guidance in the bill as to 
what is unreasonable.
If the circumstances of the parent 
change after 28 days from the taking 
of the order, it’s bad luck for the 
parent. In this economic climate it is 
not hard to imagine a parent getting 
the sack and suddenly being unable to 
pay. The parent, after 28 days, will 
not be able to apply for a variation of 
the order.

Al failure to pay will lead to the 

parent being given an option to do 
Community Service Work or going to 
gaol.
Many people are unable to carry out 
Community Service Work despite the 
wide range of options available in the 
Northern Territory.
So the parent could go to gaol as the 
result of getting the sack or a variety 
of other circumstances which could 
arise.
This Act appears to apply whether or 
not the child in question was living at 
home, and whether or not the child 
was working a the time.
The parents may be liable whether 
they had any control over the child, 
who may be 16 years old, or not.
For this order to be made the parents 
must be heard by the court.
Once again this increases court work 
and community costs.
Lawyers will represent the parents,

also increasing the parents’ costs. 
The Northern Territory Legal Aid 
Commission and the Northern Aus
tralian Aboriginal Legal Aid Service 
face a large increase in their running 
costs.

It is unlikely that they can represent 

both the child and the parents. 
Therefore, when parents qualify for 
legal aid those bodies will have to pay 
private lawyers to do the work.
The vast majority of juveniles ap
pearing in our courts are represented 
by Legal Aid bodies.
The problems are larger in the context 
of the extended Aboriginal family. 
Children may go from guardian to 
guardian in accordance with tradition, 
but it is the “parent” who is responsible. 
Foster parents and the people running 
homes for youths will be unsure of 
their position under the new acts until 
the courts define the word “parent.” 
It is interesting to note that NT Gov
ernment liability for damage done by 
children in its care and control is 
limited to children who are detainees 
— that is, in a juvenile “gaol” — and 
does not apply to children under care 
and control orders or in the hands of 
government agencies for other rea
sons.
In all, this legislation will result in 
injustice, extra costs to the public, 
extra costs and pressures on parents 
and an increase in workoad for the 
courts.
There will be minor benefits to victims, 
once costs are deducted from any 
award, major benefit to the NT Gov
ernment in revenue raising and major 
benefits for lawyers who will have 
more work.
CLANT opposed both pieces of leg
islation because they do not benefit 
the community and almost certainly 
will not achieve their stated objec
tives. « Geoff Barbaro
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New court impressive
The news of the 

moment is the shift 
into the new Su
preme Court in 
Darwin.
Most will agree that 
the facility is long 
overdue, and it will 
be refreshing to 
have some space in 
which to move. 
The official open
ing, of course, will 
be held on the 
morning of Friday 
November 29.
The Society has ar
ranged a package 
weekend for Alice 
Springs practition
ers who would like 
to travel to Darwin 
for the opening and 
the Law Ball which 
has been confirmed 
for Saturday No
vember 30 in the 
foyer of the new 
Court.
Mildren J will be 
sitting in Alice 
Springs during that 
week and he will 
return to Darwin on 
Thursday 28 so 
there will be no 
sittings in Alice 
Springs, leaving 
practitioners free to 
join the festivities.

The Darwin wine 

tasting is scheduled 
for Friday Novem
ber 15 at the 
Cridlands Board 
Room. I under
stand some practi
tioners were inter
ested in attending 
but could not com-

X,themselves without knowing a 
date. We’ve had to restrict numbers to 
30, so it will be a matter of first in, first 
served.
If the Darwin tasting is a success we 
will arrange a similar event for Alice 
Springs.

The Child Support CLE held earlier 

in the month in Darwin was 
inadvertantly scheduled on a Family 
Court sitting day.
Practitioners who were unable to make 
the seminar should contact the Soci
ety as soon as possible to have a 
second screening organised so the 
material can be sent on to Alice 
Springs.

You may have noticed that the So

ciety is running a month-long print 
media public awareness campaign on 
the theme of conveyancing.
This is in preparation for the introduc
tion of Land Agents legislation. It 
also serves to raise the Society's pro
file in a general sense and was the 
result of a decision reached by the 
Conveyancing Committee.

A. nother issue that will affect the 

community at large is legislation 
which makes parents liable for 
childrens' crime.
It is an issue which will be addressed 
by the Law Week committee which, 
hopefully, will plan a public aware
ness campaign to run during Law 
Week next year so that people under
stand exactly what the legislation 
means.
Anyone who has any ideas for Law 
Week should contact one of the Com

mittee members: Robyn Smith at the 
Society on 815104, Meredith Harrison 
and Simon Nish at the Department of 
Law on 895511 andNeville Henwood 
at Cridlands on 430400.

The changeover of court boxes in 

Darwin was not as smooth as it should 
have been.
The problem was that each box came 
with only one key and our key cutter 
could not find a suitably shaped key to 
cut.
That resulted in several days’ delay 
and some keys still are not cut.
We apologise for the inconvenience. 
The Society will retain the master key 
to each box and in the event that a key 
is lost the firm will be responsible for 
the cost of having a replacement cut.

YV^'ve been asked by the Supreme 

Court to maintain a register of holders 
of lockers in the Robing Room.
The same problem of having only one 
key to each locker has arisen, along 
with the problem of practitioners 
taking keys to lockers.
Anyone holding a key to a locker is 
requested to return it to Kevin 
McShanag urgently so copies can be 
cut and lockers allocated.

OCTOBER ADMISSIONS

ALICE SPRINGS 
Mark Friend HEITMANN

DARWIN
Carmel Manuela MORFUNI 

Kim MAGNUSSEN 
Robert David LARKINS 

Janet Denise WILKINSON 
Hazel Anne MARTIN



THE PERFECT TEN

Alice Springs practitioner in 
the Society office saw a car
toon depicting a skeleton in 
women’s clothing sitting on 
a bus bench. Caption read: 
A woman waiting for the 
perfect man to come along. 
To wit: “She obviously
wasn’t in Alice Springs, was 
she?” Good one, Max.

LORD THURSFIELD

Former Department of Law practi
tioner Tony “Thirsty” Thursfield is 
undergoing treatment at the Peter 
McCallum Institute in Melbourne 
before moving on to Tasmania. 
Redback and friends wish he and 
his wife, Toni, well.

GANDER BENDER

Minister for Education and former 
Society member, Shane Stone, was 
addressing the House on gender eq
uity in NT schools during an ad
journment debate last sitting. 
‘Women are a valuable resource,” 
he said. “In many ways, they are an 
equal resource.” Redback wonders 
about those ways...

THEM’S THE BREAKS

SPIDE
THEp > c

WEB

iHliiiillMjh:

!• ::*S«S*X*

CONFUSED COMPLAINANT

Woman called the Society to com
plain — not about a practitioner 
(that complaint would be lodged in 
Canberra because things always 
happen from Canberra) — but 
about our “Sydney office” (the New 
South Wales Law Society) which 
refused to accept her complaint 
about a Northern Territory prac
titioner.

DRY ARGUMENT

A few unimpressed administrators 
in the new Supreme Court Not 
impressed by the antics of some 
practitioners — in particular, 
bringing alcohol in to the Robing 
Room.

censee needs premises and 
that requires compliance 
with health regulations 
(public toilets, standard re
frigeration, dishwashers 
and the like). It raises an 
interesting point about the 
Law Ball. Whom shall we 
nominate as Licensee?

THAT’S A NO-NO

Who is the practitioner in 
Alice Springs who has in
curred the wrath of the la
dies at the Department of 

Law by "just looking" in the li
brary, then flogging the requisite 
text? As if that wasn't bad enough, 
he took it to court and left it on the 
Bar Table. Hasn't been seen since.

TELEPHONESPEAK

Anyone noticed that when you call 
the Department of Law and nobody 
is home you get a recorded message 
that says you should press the " hush 
button" when you're done? Where, 
pray tell, is the "hush button" on a 
standard Commander system? 
Perhaps hush buttons would be 
useful devices in Court for practi
tioners and the judiciary alike.

TALL ORDER

On the subject of the new Supreme 
Court, Redback understands that 
the jury boxes have no tiered el
evation. Tall jurors to the back, 
please.

Sheriff Karen “KJ” Jackson was 
somewhat embarassed whilst con
ducting a jury tour of the new Su
preme Court. Went to open the 
jury muster room door and the 
handle fell off.

VERY DRY ARGUMENT

Your Society had an interesting 
conversation with the Liquor Com
mission to establish what type of 
license was required for the wine 
tasting. We were informed that we 
would be required to hold it in a 
licensed premises because we would 
be deemed to be selling alcohol, even 
though we would not. Alternative? 
Have a licensee present. But a li-

RECALL

Practitioners holding keys to lock
ers in the Robing Room are re
quested to return them to Kevin 
McShanag poste haste.
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Of Bleak House, copyright 
and feminism in literature

The Chief Justice reports on the Law and Literature conference in Melbourne

There are many literary works in 

which the operation of law plays a 
significant part.
Considerable insight can be gained in 
earlier novels and plays by observing 
the law as it then was and comparing 
it to what it now is.
Many older works, for example, were 
written to attack what were then seen 
as abuses of the law; and their success 
frequently explains the state of the 
present law.
Meanwhile contemporary novels such 
as Bonfire of the Vanities draw atten
tion to contemporary legal problems. 
The novelist and the lawyer must ef
fectively control the language if they 
are to control (ie influence) their audi
ence.

It is not surprising that several Uni
versities now have courses studying 
the interaction of law and literature. 
The second annual Law and Litera
ture Conference held in Melbourne 
last month was by no means a mo
nopoly of lawyers.

Ef nglish teachers were very much 

to the fore.
Lawyers learnt something of present 
critical trends in literature studies. 
Many speakers emphasised the femi
nist approach and were able to point to 
many passages in earlier literature 
which clearly assumed female inferi
ority.

Professor 
Elaine Barry 
delivered an 
entertaining 
and in
formative 
talk on this 
subject, giv
ing a com- 
parati ve 
study of the 
representa
tion of
women and 
the law in 
Australian 
and Ameri
can fiction. 
She was fol
lowed by Dr 
Jocelynne 
Scutt who 
was able to 
make much 
of the obvi
ous denigra
tion of 
women em
bedded in 
"romantic"

novels of the Mills and Boon variety. 
The range of topics was quite remark
able.
Stephen Gray of the Northern Terri
tory University discussed the problems 
of Aboriginal designs and copyright 
as exemplified by recent decisions. 
Children’s rights - or lack of them - in 
the industrial revolution were ana
lysed by Professor Boss.
Literary styles in judgments were 
presented by Judge Fricke of the 
Victorian County Court, while David 
Cross of the Melbourne Bar enter
tained us with Infamous French Tri
als.
Ms Christine Higgins from the School 
of Humanities of QUT brought us up 
to date on the Gothic Horror of 
Queensland's recent so called "vam
pire" murder, and Mr Justice Heerey 
of the Federal Court of Australia spoke 
of literature and the law of defamation.

Kr those with an interest in Family 

Law, Dr Gallagher of the English 
Department of James Cook Univer
sity compared the novels Holy 
Deadlock by AP Herbert and A 
Handful of Dust by Evelyn Waugh 
and the personal views of these au
thors towards the divorce situation 
early in this century.
Indeed the only criticism one might 
have of the conference was that so 
many fascinating subjects were being 
discussed in such a short time that it 
was necessary to have two sessions 
going together, so that one often had 
to make a choice between two inter
esting topics.
Thus I missed several talks which I 
would have otherwise wished to at
tend.
Some of the more recent approaches 
now popular in English schools were 
continued on page 7
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Are YOU on 
The List?

The Law and
Literature
conference
continued from page 6 
discussed at length; although I cannot 
honestly say that I yet understand 
"deconstructionalism."
One of the primary aims of a confer
ence such as this should be sheer 
enjoyment and that was there in full 
measure.

larticipants expressed their particu

lar interests before an audience which 
appreciated those interests; or tried to 
understand them.
That is not to say that there was una
nimity.
There were some very provocative 
papers; and if one did not agree with 
all the views expressed at least one 
had to question again one’s own as
sumptions.
My paper on Dickens was followed 
by a careful analysis by Mr Kieran 
Dolan of UWA of the Courts of 
Chancery at the time Bleak House 
was written.
His talk would undoubtedly enhance 
the understanding of anyone reading 
that novel - which should be com
pulsory reading for all law students.
I look forward to the next conference 
and suggest that those lawyers in the 
Territory who take pleasure in litera
ture and can attend should try to do so.

WANTED
Writer of rase material for the 
im toter-School Mock Trial 

competition*
Interested people should contact 
Robyn at the Society on 815104*

Also wanted: practitioners for 
our Speakers Bureau for Law 

Week and isolated requests from 
schools/groups for law talks. 

Contact Jodie on 815104*

Ellis Rubin is a US Attorney acting 

for a woman charged with prostitu
tion and her husband, a sheriff’s 
deputy, who is charged with living off 
the earnings of a prostitute.
Rubin is also the subject of an inves
tigation into his professional conduct 
following alleged dealings over a 
video tape which is believed to portray 
the woman and the anti-vice Fort 
Lauderdale Vice-Mayor John 
Danziger.
The alleged professional misconduct 
is that two attorneys from Rubin’s 
office, including his son, attempted to 
sell the video of the woman, Kathy 
Willetts, in action with her client, the 
Vice-Mayor.
The price tag was allegedly 
$US 100,000 and included an inter
view and nude photo session with 
Kathy Willetts.
The alleged deal was apparently filmed 
by a journalist working on a syndicated 
television show called Inside Edition. 
Rubin has strenuously denied the al
legations, claiming it is an attempt to 
separate him from his clients.

Rubin could hardly be described as 

a modest chap.
His autobiography is entitled Get Me 
Ellis Rubin.
Meanwhile, he has come up with a 
novel defence: nymphomania caused 
by an anti-depressant drug, Prozac. 
Rubin has claimed, contrary to expert 
medical evidence, that the drug “jump- 
started” Ms Willett’s sex drive to the 
extent that she had to have sex seven 
or eight times a day and her husband 
could not keep up, suffering bouts of 
impotence.
He said Kathy Willetts began placing 
advertisements in a local paper and 
soon built up an impressive clientele 
— so impressive that several of her

clients have retained lawyers to keep 
their names out of the media.
The reason they are fearful is because 
police seized files on all Ms Willetts’ 
clients.

They also seized husband Jeffs di

ary in which he kept notes of his wife’s 
partners’ sexual performance whilst 
locked in a bedroom cupboard.
That came undone when a client heard 
snoring coming from the cupboard. 
The Kathy Willetts files have become 
known as The List.
A fast-buck (no pun intended) indus
try has emerged in Fort Lauderdale, 
Florida.
Buttons and T-shirts reading “I’M 
NOT ON THE LIST” are selling fast. 
Exactly whose name is on The List is 
the talk of the town.
Willetts increased speculation about 
The List when she appeared on a 
talkback radio show:
Presenter: Any big time Ford
Lauderdale politicians?
Willetts: Maybe.
Presenter: Dade County officials? 
Willetts: Maybe.
Presenter: Judges and lawyers? 
Willetts: Maybe.

S he also let slip that one of her best 
lovers was called Ray.
Since then, reports indicate that up
standing ladies in Fort Lauderdale 
have been introducing their husbands 
as “Ray.”
In a state where bizarre legal cases are 
commonplace (the Kennedy-Smith 
rape trial and former Panamian dictator 
General Manuel Noriega awaiting trial 
in a luxury “prison”), the case of Jeff 
and Kathy Willetts takes the cake — 
at least for the summer of 1991.



Ted's view: a critique
S everal years ago, as one of several 
wheelchair legal practitioners in the 
NT, I was asked to comment on access 
requirements to the proposed Supreme 
Court.
My answer was simple: there should 
be access to the building in accordance 
with AS 1428 as amended and, spe
cifically, there should be access for 
disabled judges, jurors, defendants, 
witnesses, court staff, counsel (bar
risters), solicitors, spectators of the 
gallery and so on.
I had been through a similar exercise 
in Adelaide and I know it is important 
to spell out every activity. People say: 
‘Yes, complete accessibility,’ then we 
find that what ‘they’ meant was dif
ferent from what is required.
That we have matured somewhat over 
the years in some things is an overdue 
corollory of effort expended over three 
decades.
The Supreme Court, and every other 
public building, should be a model of 
accessibility.
Project Manager Kevin McShanag, 
who showed me around, has a high 
sense of awareness of at least the 
physical needs in each area.
So far as facilities for, say, sight or 
hearing disabilities are concerned, 
there appears to be attention to light 
and acoustics, though I cannot speak 
for people so afflicted.
Let me say first the complex is mas
sive.
As an example, it is probably as good 
or better than any other similar edifice 
in the country, or outside.
It seems that no expense has been 
spared, especially on fittings and 
furniture.
I say nothing about whether the monies 
should be so spent.
For instance, the huge timber jury 
table in the jury room is one of the 
most beautiful pieces of furniture I 
have seen. The jury won’t want to 
come out of it, much to the conster
nation of all waiting outside. 
Although people with mouths dried 
with fear were hitherto not provided 
with any relaxing or refreshment fa-

by Ted Dunstan

cilities, now there is a coffee shop off 
a brightly lit foyer with comfortable 
lounge seats.
And even counsel have a small lounge 
area off the Robing Room.
Interview rooms abound and the li
brary is so big andpromising, abrigade 
of earnest lawyers will be given new 
impetus to brush up on legal precedents 
from the AllEnglandReports, to video 
and computer-based data.
The building is accessible by two 
ramps built into each side of the per
emptory steps.
The self-opening doors give entry to 
the massive tiled foyer floor. 
Elevators are positioned for access to 
upper floors.
The courts are set on the perimeter of 
this foyer and are more like theatres 
than courts.
The irony strikes me, however: I 
move to the mandatory discussion of 
toilets for the disabled.

Here is the first snag. I couldn’t 

position my wheelchair to open either 
toilet door. The handles are great, but 
I couldn’t reach them because of an 
intrusive drink fountain positioned 
magnificently to obstruct a sideways 
turning of the chair.
It is between the two doors, and each 
door was a heavy opener.
A discussion ensued about simple 
remedies of pullies (which would 
work), but cynical old me has always 
noted the innovations proposed which 
‘can be done’ to overcome a deficit 
are usually not followed up. It will be 
interesting to see if anything is done. 
Back to the foyer. Careful, don’t 
attempt to see how fast you can go on 
the tiles (or is it marble?) because 
there is a sunken centrepiece of 
Aboriginal art in tiles.
The visual effect of continuity of the 
floor is breathtaking and courageous. 
The drop will catch countless people 
and would put the wheelchair bound

and visually impaired right on their 
noses. But surely not now. I have 
warned them. I may even distribute 
my card at this very point for injured 
litigants.
The authorities may have to post a 
guard there warning people with up
ward-turned faces to watch the drop. 
I distinguish the ramps for wheelchairs 
which circumvent this trap. These are 
cleverly built behind columns in ap
ertures like doors, so that you must 
look for them.

!By using these ramps one can get to 

the other side of the sunken 
Dreamtime. It will be dream time for 
some of them, all right.
The courtrooms have massive double 
doors. The idea is for quiet Shh! 
With my entrance or exit, at least the 
kerfuffle and eager efforts to avoid 
peeling the french polishing will 
doubtless disrupt proceedings and 
draw full attention to me, much to the 
annoyance of at least Mr Justice 
Martin, with whom I seem to have an 
inescapable proximity in my appear
ances at the Bar Table.
Oh, yes, there are seats in front of the 
table, too.
I wonder if the court administrators 
plan on having 16 lawyers for each 
case.
Doubtless, these are ‘contingencies.’ 
I always look for the jury box because 
sometimes a lawyer like me (height 
3’2M) can hardly see the jury, or vice 
versa.
The Number 1 court has NO jury box. 
This, I am told, is because it is reserved 
for ceremonial occasions.
It is more like an updated version of 
Westminster Abbey.
Surely, Her Majesty herself will rep
resent the Crown here, should Ma’am 
be able to divide herself into the 
component parts.
Courts have always tended to be 
awesome. But in this one we shall be 
uncertain whether to advocate or or
der a drink from the tipstaff.
The upstairs gallery is out for the
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of the new justice hall
disabled in wheelchairs, but down
stairs in the stalls there is ample room 
and access to observe the perform
ance.
I didn’t get to the cells, so I don’t 
know whether they’re underneath or 
connected to the court by steps, or 
what, and I’m not about to run over a 
copper’s foot to find out 
Security is tight and the Judges cham
bers well secured.
Their Honours can look in through the 
bullet or bomb proof windows from 
their marvellous verandahs but we 
cannot joint them on a constitutional 
around the patios unless, of course, 
we are fellow judges, which most of 
us are not.
The Robing Room concerns me a

little, not in terms of wheelchair ac
cess, but there is no separate facility 
for lady lawyers.
I trust the change rooms have locks, 
otherwise there are going to be many 
founded or unfounded assaults with 
male lawyers being punched-out all 
over the place by enraged lady law
yers.
There is definitely nothing so terrify
ing on the face of the planet.
I must comment on the Master’s 
Chambers.
Our Master has a larger chamber than 
our dear Chief Justice.
I wonder if that is the result of prac
tical planning so that we minions front 
the Master at a distance of thirty feet 
from behind what looks like a barri

cade but which is, in fact, a desk. 
Practitioners will note at once that in 
no court is there a court reporter or the 
interminable wires, re-winding tapes, 
and so on.
It is all done in a secret place. 
Hearsay evidence, indeed.
I trust some failsafe devices are at 
hand with the onset of such technol
ogy.
I do not like familiar faces and sounds 
to disappear.
It is insecure. One will never know 
when one is being ‘put on the air’ and 
recorded.
Some practitioners may be confronted 
with their loose utterings unknowingly 
recorded and feel obliged to slink 
away to the South.

First jury verdit in new SC
At 8.03pm on Friday 11 October 1991 
the first jury verdict in the new Su
preme Court was handed down. 
Claudio Mezzadri had been charged 
with grievous bodily harm (sl81) and 
doing an unlawful dangerous act 
(si 54).
The trial commenced before Justice 
Sir William Kearney on 7 October 
1991 with Tom Wakefield (Queens
land counsel) instructed by the Direc

tor of Public Prosecutions prosecut
ing and Colin McDonald instructed 
by Anthony Porthouse of Cridlands 
defending.
The offical reason for the transfer 
from the old courthouse to the new 
was that the Court Recording Service 
was moving.
We suspect that the jury may have 
been intimidated by the well attended 
wake.

The accused had the unhappy privi
lege of being the first person incar
cerated in the holding cells pending 
the verdict.
He then enjoyed the honour of being 
the first person acquitted, a record 
that cannot be broken. 
Congratulations to the local lawyers 
who did not want interstate counsel to 
achieve this auspicious start to life in 
the new Court.



Law Council 
pursues fees 
issue with feds

Supreme Court Notes
by Cameron Ford, Barrister at Law

The President of the Law Council of 
Australia, David Miles, has again 
written to the Attorney-General over 
the imposition of fees in the Family 
and Federal Courts and the A AT.
Mr Miles said the Attorney, Mr Duffy, 
made it clear that the Federal Gov
ernment intended toraiserevenue from 
users of the courts.
"The Law Council submits that this is 
a fundamentally flawed approach 
which ignores the right of all citizens 
to have access on as nearly equal a 
basis as possible to courts provided by 
the government," Mr Miles said. 
"Ability to pay for use of the justice 
system is irrelevant: it is the respon
sibility of the Government to provide 
a justice system funded from general 
revenue for all citizens who may need 
to use that system."

Property 
settlements 
concern banks
Dear Ed,
We have been altered to several re
cent instances where requests have 
been made for banks to accept other 
than bank cheques or cash at settle
ments for sale of properties.
The members banks of ABA NT ac
cept that in isolated instances special 
arrangements may have been made 
by individual banks in the past but 
now reaffirm that such exceptions will 
no longer be made in any circum
stances.
This Association requests that you 
confirm to all members of the Law 
Society that banks will only accept 
bank cheques (or cash) at settlements. 
Your co-operation in this matter is 
appreciated.
NEIL JONES 
Chairman
Australian Bankers' Association

DAMAGES - comparable verdicts - 
use of in criminal injuries compensa
tion.
Rigbv v Solicitor for the Northern 
Territory (Angel J) 3/10/91 
Reservation of question of law: 
“Whether a magistrate in assessing 
the amount of compensation to be 
specified in respect of s9 of the Crimes 
Compensation Act may make the de
cision with the aid of available verdicts 
put to her or him by counsel?” 
Answer: yes, to the same limited 
extent as in civil personal injury 
claims, ie not as a precedent but to 
address what is customary and rea
sonable.
Discussion of Planet Fisheries Ptv Ltd 
v La Rosa (1968) 119 CLR 118. 
Counsel: R. Allen, Legal Aid Com
mission, applicant; J Stirk, Solicitor 
for the Northern Territory.

SENTENCING - Juvenile Court - 
natural justice on plea 
G v Geoffrey Bourne (Angel J) 4/10/ 
91
Juvenile pleaded guilty to counts of 
unlawful entry with intent to steal and 
stealing. On the charge relating to 
stealing two firearms, he was sen
tenced to six months with hard labour, 
suspended on a 12 month good be
haviour bond and $500 recognisance. 
On appeal against severity of the 
sentence, held: the sentence was
manifestly excessive. There is a 
fundamental difference between the 
Juvenile Court and an adult court In 
the Juvenile Court, the dominant thrust 
is to care and reform rather than to 
punish. Further, in forming a view on 
facts contrary to those advanced on 
the plea and not informing counsel for 
the defendant of that view, the mag
istrate denied the defendant natural 
justice.
The defendant was effectively pre
cluded from calling evidence or mak

ing submissions contrary to the sum
mary finding because he did not know 
of it.
If a judge or magistrate is minded to 
draw inferences adverse to a party, 
the appropriate course is to indicate to 
counsel what is provisionally in her or 
his mind, and to offer an opportunity 
to call the client. Sentence of two 
years and $500 bond substituted. 
Counsel: J Blokland instructed by 
Withnall Cavanagh, appellant; P 
Murphy instructed by the Director of 
Public Prosecutions, respondent. 
SENTENCING - Misuse of Drugs 
Act - statutory interpretation - mischief 
rule - second reading speech 
Mavnardv O’Brien (Angel D 4.10.91 
Appellant convicted of cultivation of 
prohibited plant (cannabis) in a 
trafficable quantity (18 plants?). 
Sentenced to 28 days imprisonment. 
On appeal against the sentence, held: 
under the Misuse of Drugs Act, im
prisonment is the prima facie rule, 
reversing the normal rule. Regard 
may be had to the second reading 
speech where there is an ambiguity in 
an Act not resolved by a literal inter
pretation.
s37(2) is the maximum sentence to 
bear in mind in determining whether 
to deal with a offence summarily or 
not; it is not the maximum penalty to 
impose in the exercise of the summary 
juristiction.
“Particular circumstances” in the Act 
justifying a non-custodial sentence 
means circumstances sufficiently 
noteworthy or out of the ordinary 
relative to the conduct of the offender. 
They will be the exception rather than 
the rule. Here there were particular 
circumstances.
Sentence of $500 and 18 month/$500 
bond substituted.
Counsel: R Coates, Legal Aid Com
mission, appellant; J Adams, Director 
of Public Prosecutions, respondent.
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Third annual AIJA oration in 
judicial administration: 

Complex Fraud Trials -- Reduc
ing their Length and Cost 

by Mark Weinberg QC, Com
monwealth Director of Public 

Prosecutions
CUB Theatre, Graduate School of 

Management, University of 
Melbourne.

Mental Health and Forensic 
Issues

22-24 November 1991 
Ormond College, University of 

Melbourne.
12th Annual Congress of the 
Australian and New Zealand 

Association of Psychiatry, 
Psychology and Law. 

Details from The Convenor, 
GPO Box 655E, Melbourne, Vic 

3001, phone (03) 3446801, 
fax (03) 3446802.

International Environmental 
Law: Its Significance for the 

Practitioner
presented by the Law Council of 
Australia and the Department of 

Foreign Affairs and Trade 
Sydney: 26 November 1991 

Brisbane: 27 November 1991 
Melbourne: 28 November 1991 

Details from Ivy Kristo, Interna
tional Law Section, LCA, 

GPO Box 1989, Canberra ACT 
2601, phone (06) 2473788, 

fax (06) 2480639 or DX 5719 
Canberra.

1991 Asia-Pacific Global 
Structured Investing Congress 

25-26 November 1991 
Sydney Convention & Exhibition 

Centre
Registration $875 

Details from FBMA, 8B Perfect 
Commercial Building, 28 Sharp 

Street West, Wanchai, Hong 
Kong, phone (852) 8912911, 

fax (852) 5722093

Third International Custody and 
Clearing Congress: 

Developments in the Australian 
Marketplace 

3-4 December 1991 
Sydney Hilton Hotel 

Registration $875 
Details from Financial and 
Business Media Associates,

8B Perfect Commercial Building, 
28 Sharp Street West, Wanchai, 

Hong Kong, phone (852) 8912911, 
fax (852) 5722093

Medico Legal Controversies 
January 20-24 1992 

Zermatt, Switzerland 
Details from Walter Glading, 

National Australia Travel 
Special Interest Tours, 

phone (02)9020112, 
fax (02) 9020109

International Defence 
Competition

hosted by the Bar Association of 
Caen, Normandie 

Deadline for papers 31 December 
1991.

"On 20th March 1992, the first 
day of Spring, 12 lawyers from 
around the world are invited to 

come to the Memorial to plead for 
a cause they would like to have 
defended in 1991. This cause

must be taken from an interna
tional event, be it to do with 

disrespect of public or individual 
liberties, an item of Internationa 
Lax, a question of ethics, etc.." 
Details from Corinne Fillette 

phone (33) 31060644 or by writing 
to The Defence of Human Rights 
PO Box 6261,14066 Caen Cedex, 

France.

Toronto *92: The Third 
International Conference on 

Health Law and Ethics presented 
by the American Society of Law 

and Medicine, hosted by the 
Canadian Institute of Law and 

Medicine
Royal York Hotel, Toronto, 

Ontario, Canada 
July 19-23,1992 

Deadline for papers 
31 December 1991.

Details from American Society of 
Law and Medicine, 765 Common

wealth Avenue, 16th Floor, 
Boston, Massachusetts, 02215, 

USA.

Singapore Conferences on 
International Business Law 
Current Developments in 

International Transfers of Goods 
and Services 

September 1992 
Singapore

Details from Sin Boon Ann, 
Publicity Co-ordinator, Faculty of 

Law, Naltional University of 
Singapore, ph (65) 7723601, fax 
(65) 7790979 or 10 Kent Ridge 

Crescent, Singapore 0511
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NORTH AUSTRALIAN 
INSURANCE BROKERS

CORNER KNUCKEY & McMINN STREETS DARWIN NT 0800 
GPO BOX 403 DARWIN NT AUSTRALIA 0801

TELEPHONE (089) 818677 
FACSIMILE (089) 817825

• All Types of Insurance
• Obligation Free Advice 

• Risk Management Advice
• Claims Assistance

• Choose from Over 50 Insurance Companies

Insurance Brokers appointed to the 
Law Society of the Northern Territory

A MEMBER OF REPRESENTING PROFESSIONAL INSURANCE BROKERS
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Supreme court open

The Administrator; James Muirhead, speaking at the Opening Ceremony.

Darwin’s new Supreme Court was 
finally opened in late November, ten 
months later than its target completion 
date.
The Administrator, James Muirhead, 
declared the court open in a ceremony 
on November 29.
At a cost in excess of $40 million, the 
new court complex is intended to last 
well into next century.
The building is six storeys and features 
eleven courts on a variety of levels, 14 
holding cells, library, temporary of
fices for counsel, and chambers for 
the Master and the judges.
Security and court reporting services 
operate by electronic surveillance. 
The foyer area of the complex features 
a massive mosaic made with over 
700,000 pieces of Venetian glass.

The mosaic is a reproduction of a 
painting entitled Milky Way Dream
ing by Yuendemu artist Nora 
Napaltjarri Nelson.
The original canvas hangs on one of 
the walls in the foyer.
Ms Nelson was a guest at the opening 
of the court complex.
The Law Society presented a gift to 
the new court, a painting by Pintupi 
artist Turkey Tolson Tjupurrula enti
tled Mitukatjirri and Tjikari Men s 
Spear Fight at Ilyingaungau.
That painting also hangs in the foyer. 
Bill and Ben - or the sculpture entitled 
The Judge and The Judged - were 
removed from the external wall of the 
old Supreme Court and now hang on 
level four of the building.
More pictures page 10.
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ASC looks at schemes 
investing client funds

As part of its ongoing review of ex
emptions granted under the previous 
company and securities law, the 
Australian Securities Commission 
(ASC) will hold a public hearing to 
assist its inquiry into investment 
schemes conducted by solicitors 
wherein client monies are invested in 
mortgages or other securities.
The ASC has granted a temporary 
exemption while it conducts its in
quiry.
The aim of the inquiry is to determine 
whether or not the ASC will maintain, 
extend or revoke previously granted 
exemptions from compliance with the 
various fund-raising provisions of the 
Corporations Law (part 7.12).
As a general rule, the ASC will grant 
a continuing exemption only if it is

High Court 
special leave 
comments 
wanted
The Criminal Law Section of the Law 
Council of Australia is presently ex
amining special leave applications to 
the High Court.
A new procedure for special leave 
applications was laid down by the 
High Court and adopted on 1 April 
this year.
The Court wishes to hear expressions 
from all practitioners concerning 
special leave applications and whether 
any improvements should be made. 
Although the Criminal Law Section 
of the LCA is only concerned with 
criminal law special leave applica
tions , it should be noted that this review 
is being carried out in relation to all 
special leave applications to the High 
Court and submissions to the High 
Court are requested by Christmas.

convinced that, first: the exemption 
facilitates and improves the perform
ance of the relevant securities market 
in the interests of commercial cer
tainty, reducing business costs and 
the efficiency and development of the 
economy, and;
second, that investors are adequately 
protected.
In this context, the ASC is seeking 
information and has invited written 
submissions from interested parties 
on:
* the nature of investment schemes 
involving client monies which are 
conducted in connection with the nor
mal practice of a solicitor;
* whether or not there is appopriate 
alternate prudential and supervisory 
regulation in respect of such schemes;

Crim Congress in NZ

The fourth International Criminal Law 
Congress will be held in Auckland 
from 13-18 September 1992.
Our good friend Roger McClaren of 
the Auckland Bar is the man respon
sible for what will be a memorable 
occasion.
This will be the first International 
Criminal Law Congress held outside 
of Australia and is being jointly or
ganised by the New Zealand Criminal 
Law Association and its Australian 
counterparts.
Topics to be covered at the Congress 
include a review of the principles of 
criminal responsibility and codifica
tion, an examination of modem tech
nology, the ethical duties to clients, 
court witnesses and media, and costs 
and legal aid.
The seminar is always well attended 
and occasionally some fun is had 
outside of the rigorous and demand
ing conference hours.
We shall keep you informed as more 
information comes to hand.

* the range of such schemes which 
might be appropriately exempted from 
compliance with various provisions 
of part 7.12 of the Corporations Law; 
and
* the scope and conditions of any 
exemption granted.
The ASC will hold a public hearing in 
March of next year wherein views 
contained in written submissions may 
be elaborated.
The hearing will be jointly conducted 
by the the ASC Regional Commis
sioner of Tasmania, Peter Cranswick 
QC> and his South Australian coun
terpart, John Wolters.
Submissions should be made by 31 
January to: ASC Regional Office 
(SA), GPO Box 9827, Adelaide, SA 
5001.

Fee hike
The Department of Lands and Hous
ing has increased fees for services 
offered under the Building Act by 100 
per cent — more in some cases — 
with effect from 1 December.
It has also increased fees for services 
offered under the Water Supply and 
Sewerage Act by seven per cent. 
Planning fees have been introduced 
with effect from the same date.
They are: application for develop
ment consent $300, application for 
development consent where they re
late to advertising signs or boardings 
$150; applications for development 
consent for an extension of time 
$150.00, application for subdivision 
consent $200.00 (plus $20 per lot), 
application for subdivision consent 
for the purpose of an extension of time 
$100 (plus $10 per lot), application 
for rezoning upon resolution of the 
consent authority to prepare and ex
hibit a draft planning instrument 
$1000, planning certificate $50.

2



Land law 
review in 
new year
The Law Society and the Land Law 
Review Committee will conduct a 
seminar/workshop on a proposal that 
legislation be enacted to reform and 
consolidate the property law of the 
Northern Territory.
The seminar will be held sometime 
next year over three days and will be 
led by a leading academic.
The basic property law of the NT is 
largely unaffected by any statute law 
made in the 20th century.
The reforming and consolidating of 
the property law acts of Great Britain 
and all the Australian states have not 
been duplicated in the NT.
The consequence is that the property 
law of the NT is a mish-mash of the 
common law, imperial law (such as 
the original Statute of Frauds) and 
South Australian acts as in force on 1 
January 1911.
The law is certainly inaccessible and, 
most likely, somewhat uncertain in 
the extent to which it is being applied 
by lawyers trained outside the 
Northern Territory.
Expressions of interest concerning 
participation in the project are sought 
from legal practitioners in the private 
profession, government and the Uni
versity.
Such expressions should indicate 
preferences and suggestions con
cerning timing, extent of participation 
and content of the seminar.
If you are interested in either partici
pating in the seminar or in being 
provided with the background docu
mentation please advise Robert 
Bradshaw, Registrar-General, GPO 
Box 3021 Darwin, phone 896063, fax 
896026 or Robyn Smith at the Law 
Society on fax 411623.

Blackburn
settlement

The final legal chapter in the bizarre A Royal Commission headed by Mr
case of Harry Blackburn was con- Justice Lee some four months after
eluded in Sydney last month when the the arrest vindicated Mr Blackburn
New South Wales Attorney-General, and was a damning indictment of the
Peter Collins, announced that the par- NSW police.
ties had settled. Mr Blackburn sued the NSW Govem-
The settlement figure is not known ment for damages.
but is believed to be over $1 million. Earlier this year the government
That figure would make the settle- moved to joint some 11 media organi-
ment the largest in Australasia. sations to the proceedings.
Former NSW police detective Harry The cross-claims were later withdrawn

Blackburn was arrested on 24 July 
1989 and charged with serial sexual 
assault.
He was then “walked” before a bat
tery of media which had been alerted 
to the arrest earlier in the day.
The charges were later dropped by the 
Director of Public Prosecutions who 
said there was no evidence to support 
them.

and the government was the sole de
fendant.
The Blackburns did not sue any media 
organisations.
Speaking from her Gold Coast home, 
Lyn Blackburn said the couple had no 
immediate plans.
“We’re just plodding along,” she said. 
“We’ll take each day as it comes. But 
it’s definitely a load off our minds.”

JUSTICE: a commodity which in a more or less adulterated condition the State sells to the citizen as a 
reward for his allegiance, taxes and personal service.
LAWYER: one skilled in cicumvention of the law.

Ambrose Bierce The Devil's Dictionary
When there is a rift in the lute, the business of the lawyer is to widen the rift and gather the loot.

Arthur Garfield Hayes
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The big news 
of late was the 
Opening of the 
Supreme Court 
in Darwin.
It was an his
toric occasion 
and we were 
honoured by 
the presence of 
many distin
guished jurists. 
The opening 
was attended 
by David 
Miles, Presi
dent of the Law 
Council of 
Australia, Pe
ter Levy, Sec
retary-General 
of the LCA, 
and John 
M a r s d e n , 
President of the 
New South 
Wales Law 
Society.
From our per
spective, the 
culmination of 
the opening 
was the Law 
Ball which at
tracted some 
120 people. 
Six hundred 
dollars was 
raised for the 
Alicia Johnson 
Mem orial 
Trust with 
prizes gra
ciously do
nated by 
P a s p a 1 e y 
Pearling, the 
Sheraton Hotel 
and Holtze 
Cottage. I take 
this opportu
nity to thank all 
those organisa
tions for their 
support.
I would also 
like to thank 
Neville 
Henwood,

Secretary and Social Convenor for 
the Society, for the organisation and 
success of theball, and Jodie Markwell 
from the Society who helped with the 
setting up and running the show on 
the night.

orn administrative issues, Council 
has established a sub-committee to 
look at the feasibility and mechanics 
of a Legal Aid Contingency Fund. 
The Committee comprises Richard 
Coates (Chair), Hugh Bradley, Garry 
Schneider and Alan Lindsay.
The Registrar-General has invited 
representatation from the Society on 
the Course Advisory Committee for 
conveyancing agents.
Peter James has accepted the position 
and has already attended the first 
meeting.
Many practitioners will know that 
Council is reviewing the Professional 
Conduct Rules.
Included in that is a review of adver
tising guidelines.
When the review has been completed, 
practitioners will be circulated with 
the draft rules for comment.

Xhis is the final issue of Balance for 
this year and I think it is appropriate to 
look back on Law Society activities 
and achievements this year.
1991 has been a year of change.
Ted Rowe retired after 11 years at the 
Society.
Jim Campbell was appointed Execu
tive Officer and Robyn Smith his 
Assistant.
The turnover of work at the Society 
has increased considerably, our pub
lic image and profile has been raised, 
member services have been put to
gether, complaints are being dealt 
with quickly and members are kept 
informed of activities and events af
fecting them through this publication, 
bulletins and other circular material. 
There are, of course, more improve
ments to be made.
One of our greatest problems appears 
to be communicating with practition
ers in larger firms and organisations.

We introduced a bulletin format which 
was designed for circulation to all 
practitioners.
Whilst this system has worked with 
smaller firms, there are problems 
with larger firms and government de
partments — the bulletins seem to be 
buried in the bowels of the filing 
system and rarely see the light of day. 
This results in a number of disgruntled 
practitioners claiming they were not 
informed of an event.
It is noteworthy that the majority of 
complaints come from areas where 
membership of the Society is ex
tremely low.
It is a curious situation when disgrun
tled practitioners claim they were not 
informed of an event by a Society of 
which they are not a member.

diary note: the Opening of the 
Legal Year will take place at the Unit
ing Church in Darwin on Monday 
February 3 and the Roman Catholic 
Church in Alice Springs on Wednes
day February 5.

JFinally, I take this opportunity to 
thank the people who have served on 
Council (90-91 and 91-92) this year. 
A Society such as ours is only as good 
as its Council and it is through 
Council’s hard work that we have 
achieved results.
I’d also like to wish everyone the best 
for the festive season and the new 
year. I look forward to seeing every
one back on deck and refreshed at the 
Opening of the Legal Year.

LAW BALL PHOTOS

Proof sheets of photos taken 
at the Law Ball and the 

opening of the Supreme Court 
are available for perusal and 

orders for prints at Karlhuber 
Photographies, Edmunds 

Street, City.



ENDING
OFFENDING

The week the Chief Minister 
announced his alcohol re
form package (including 
gaol sentences for repeat 
offenders) DEET held a 
seminar on Ending Offend
ing, the intent of which was 
to come up with ways of 
keeping people out of prison.

SPIDE
THE

R’S
WEB

KEEPING ONESELF 
NICE

DPP

Peter Tiffin will change 
roles in the new year: he’s 
accepted a position in the 
office of the DPP.

WHICH BALL?

Who was the special guest 
in Darwin for the Opening 
of the Supreme Court who 
seriously considered ex

tending the duration of the Darwin 
stay to attend...no, not the Law 
Ball, the Hookers Ball! Some cul
tural experience...

Apropo the DEET conference, one 
witty delegate suggested that rather 
than paying in excess of $100 a day 
to keep people in prison we ought to 
pay everyone $100 a day to be good. 
Apparently the comment was not 
well received.

MILLNER MATTERS

HASTY EXIT

Still in Alice Springs, Prosecutor 
Chr is R oberts was carted off to hos
pital in the middle of a Justices 
Appeal before Mildren J.

FAST MOVE

Which Associate happened to be
come airborne on the dance floor at 
the ball but made a very impres
sive, lightning-quick recovery?

The legal profession’s representa
tion in the legislature was looking 
good at the time of ALP preselection 
for the traditionally Labor held seat 
of Millner. Among the candidates 
were solicitors Peter McQueen, 
Tony Fitzgerald and Ken Parish. 
For those of you who don’t know, 
Ken Parish was preselected.

MILDREN JIN ALICE

A ceremonial sitting to mark the 
first sitting of Mildren J was held in 
Alice Springs on Remembrance 
Day. There was a social function in 
his honour (so to speak) the fol
lowing week which resulted in a 
couple of die-hards belting out 
numbers on the piano. Was it really 
a 4am finish?

STEAMING
SOLICITOR

Following the handover but before 
the opening of the Supreme Court 
the Solicitor-General was refused 
access to the library because he did 
not have his electronic access card. 
Redback’s agents say Mr Solicitor 
was blowing steam from the ears 
when he returned to his chambers.

IMPARTIALITY

A judge is not supposed to know 
anything about the facts of life until 
they have been presented in evi
dence and explained to him at least 
three times — Lord Chief Justice 
Parker.

WHERE FOR ART 
THOU?

And speaking of the Law Ball, where 
was the Department of Law? Oh, 
but that's right: you didn't know 
anything about it, did you?

LAST WORD

Redback wishes all his friends and 
informants a damn fine festive sea
son. Be festive, then report back.



□PIRLUin 1

1992 LAW
JANUARY

Mon 27 Australia Day

Mon 3 Opening of the Legal 
Year, Uniting 
Church, Darwin, 
followed by 
luncheon. 
Arraignments 
(Alice) 3.00pm

3-21 Running Criminal 
List (Alice)

Tue4 Admissions (Dwn) 
Arraignments (Dwn)

4-28 Running Criminal 
List (Dwn)

Wed 5 Opening of the Legal 
Year at Our Lady of 
the Sacred Heart 
Church, Alice 
Springs followed by 
luncheon.

Wed 12 Justices Appeal s 
(Dwn)

MARCH
Mon 2 Arraignments (Dwn)
2-13 Court of Appeal 

(Dwn)
2-27 Running Criminal 

List (Dwn)
Tue 3 Admissions (Dwn)
Thu 12 Preliminary Round 

1992 Inter-School 
Mock Trial Compe 
tition

Mon 16 Interlocs (Alice) 
Justices Appeals 
Callover (Alice)

16-3 Apr Civil Sittings (Alice)
Wed 18 Justices Appeals 

(Dwn)
Mon 30 Arraignments (Dwn)
30-1 May Running Criminal 

list (Dwn)

Thu 2 Round 1
1992 Inter-School 
Mock Trial Compe 
tition

Tue 7 Admissions (Dwn)
Wed 15 Justices Appeals 

(Dwn)
Fri 17 Good Friday
Mon 20 Easter Monday
Sat 25 ANZAC Day
Mon 27 Arraignments

(Alice)
27-15 May Running Criminal 

List (Alice)
Thu 30 Round 2

1992 Inter-School 
Mock Trial Compe 
tition

Sun 3-Fri 8 LAW WEEK
Mon 4 May Day
Tue 5 Law Week Launch 

Luncheon, Darwin 
Admissions (Dwn) 
Arraignments (Dwn)

5-29 Running Criminal 
List (Dwn)

Fri 8 Law Week Windup 
Luncheon, Alice 
Springs

Wed 13 Justices Appeals 
(Dwn)

Thu 21 Round 3
1992 Inter-School 
Mock Trial Comp

Mon 1 Arraignments (Dwn) 
Interlocs (Alice) 
Justices Appeals 
(Alice)

1-12 Civil Sittings (Alice)
1-19 Running Criminal 

List (Dwn)
Tue 2 Admissions (Dwn)
Wed 3 Justices Appeals 

(Dwn)
Thu 11 Grand Final

1992 Inter-School 
Mock Trial Compe 
tition, Alice Springs

Sat 13 Queen's Birthday
15-26 Court of Appeal 

(Dwn)
Mon 29 Arraignments

(Alice)
29-17 Jul Running Criminal 

List (Alice)
29-31 Jul Running Criminal 

List (Dwn)
Mon 29 Arraignments (Dwn)
Tue 30 MEMBERSHIP

RENEWAL

Fri 3 Alice Springs Show
Tue 7 Admissions (Dwn)
Wed 8 Justices Appeals 

(Dwn)
Fri 10 Tennant Ck Show
Fri 17 Katherine Show
Fri 24 Darwin Show

Mon 3 Picnic Day/Darwin 
Cup
COURT BOX 
RENT DUE
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HYURDOI
CALENDAR

Tue 4 Admissions (Dwn) 
Arraignments (Dwn)

4-14 Court of Appeal 
(Dwn)

4-28 Running Criminal 
List (Dwn)

Wed 12 Justices Appeals 
(Dwn)

Mon 17 Interlocs (Alice) 
Justices Appeals 
Callover (Alice)

17-4 Sep Civil Sittings (Alice)
Fri 28 LAW SOCIETY 

AGM (tentative)
Mon 31 Arraignments (Dwn)
31-2 Oct Running Criminal 

List (Dwn)

Tue 1 Admissions (Dwn)
Wed 9 Justices Appeals 

(Dwn)
Mon 14 Arraignments

(Alice)
14-2 Oct Running Criminal 

List (Alice)
Wed 30 PRACTISING

CERTIFICATE
RENEWAL

Mon 5 Arraignments (Dwn)
5-16 Court of Appeal 

(Dwn)
5-30 Running Criminal 

List (Dwn)
Tue 6 Admissions (Dwn)
Mon 19 Interlocs (Alice) 

Justices Appeals 
Callover (Alice)

19-30 Civil Sittings (Alice)
Wed 21 Justices Appeals

(Dwn)

Mon 2 Arraignments (Dwn)
2-27 Running Criminal 

List (Dwn)
Tue 3 Admissions (Dwn)
Wed 11 Justices Appeals 

(Dwn)
Mon 9 Arraignments

(Alice)
9-27 Running Criminal 

List (Alice)
Mon 30 Arraignments (Dwn)
30-11 Dec Court of Appeal 

(Dwn)
30-24 Dec Running Criminal 

List (Dwn)

Tue 1 Admissions (Dwn)
Wed 9 Justices Appeals

(Dwn)

NOTE: Interlocs in Darwin are 
scheduled for each Thursday before 
the Duty Judge at 10.15am and 
before the Master at 9.30am.

NEW JURY 
DATES, DARWIN

PANEL A, CONCURRENT 
SITTINGS

4 Feb, 30 Mar, 11 May, 26 Jun, 2
Nov

SINGLE SITTINGS

3 Mar, 2 Jun, 10 Aug, 7 Sep, 6 
Oct, 1 Dec

PANEL B, CONCURRENT 
SITTINGS

5 Feb, 6 Apr, 18 May, 6 Jul, 9 Nov

NEW JURY 
DATES, ALICE
10 Feb, 5 May, 6 Jul, 21 Sep, 

16 Nov

SCHOOL
HOLIDAYS

Mon 8 Apr-Fri 10 Apr 
Mon 22 Jun-Fri 17 Jul 
Mon 28 Sep-Fri 2 Oct 

School starts: Wed 29 Jan 
School finishes: Fri 11 Dec



Land agents closer now
The Northern Territory came a step 
closer to legislating for licensed con
veyancers during the last Parliamen
tary sittings.
The Land and Business Agents 
Amendment Bill went through the 
House early in November.
The legislation will be effective when 
regulations which will deal with the 
issues of educational qualifications, 
practical experience, a code of conduct 
and professional indemnity insurance 
have been drafted.
They are expected to be in place in 
about six months.
The Law Society, through an ad hoc 
committee (Richard Giles, Nick 
Mitaros, John Tsoukalis, David 
Francis and Ian Briggs), had made a 
number of submissions to the gov
ernment and representations to 
members of parliament, in particular 
the Attorney-General, Daryl Manzie. 
The committee will continue repre
sentations in respect of drafting the 
regulations.
Mr Manzie told parliament that as a 
result of the representations and sub
missions made by the committee a 
number of amendments were made 
before the bill was presented.
The Shadow Attorney-General, Neil 
Bell, said the Opposition had no “deep- 
seated opposition to the principle of 
broadening the class of people able to 
carry out the tasks of conveyancing,”

but said the Opposition wanted to be 
sure that adequate educational quali
fications and indemnity insurance 
were in place “so that Territory con
sumers are appropriately protected.” 
The week before Parliament passed 
the legislation, the New South Wales 
Cabinet rejected a proposal to intro
duce licensed conveyancers in that 
state.
The proposal initially had the support 
of Premier Nick Greiner, the Attorney - 
General, Peter Collins, and the Leader 
of Government Business in the Upper 
House, Ted Pickering.
The NSW Law Society was opposed 
to the legislation and said if it was 
adopted, country solicitors would be 
hardest hit because they depended on 
conveyancing work for about 50 per 
cent of their income.
The Society said such legislation 
would eventually affect provision of 
other legal services.
In a submission to the NSW govern
ment, the Society said that solicitors' 
fees accounted for about 16 per cent 
of the total costs involved in the pur
chase of a $ 190,000Torrens title home 
which was financed 80 per cent by a 
bank mortgage.
It further said that the purchaser’s 
solicitor’s fees accounted for 9.5 per 
cent of the total cost, while the ven
dor’s solicitors fee was 6.1 per cent of 
the total.

The Society said that in NSW the 
largest expense items were stamp duty, 
comprising 37.9 per cent of the fee, 
and agent’s commission, comprising 
32.6 per cent.
The NSW Association of Property 
Conveyancers said it will fight the 
Cabinet decision and lobby inde
pendent members of NSW’s delicately 
balanced parliament.
The Association claimed to have the 
support of the two members of the 
Upper House who hold the balance of 
power, the Reverend Fred Nile and 
his wife Elaine from the Call to Aus
tralia party.
A director of a NSW conveyancing 
company, Warwick Austin, claimed 
that solicitors’ conveyancing costs on 
a $200,000 Torrens title purchase 
amount to $1800 whereas the same 
transaction conducted by a convey
ancer would cost $750.
In the Northern Territory the break
down of costs involved in the pur
chase of a $100,000 home of which 
$70,000 is borrowed would be: 
search and inquiry fees paid to gov
ernment and council bodies $100; 
stamp duty (transfer) $3,200; stamp 
duty (mortgages) $350; registration 
fees (transfer) $90; registration fees 
(mortgage) $90; other bank fees (vary 
widely) $800; legal fees (the Law 
Society’s 1987 recommended scale) 
$770.

classifieds... classifieds... classifieds... classifieds... classifieds... classifieds.. .classifieds.. .classifieds.. .class

SA AGENCY WORK

Grope Hamilton, a city-based law 
firm, is available to undertake 
agency work in most litigious and 
non-litigious legal areas.
Contact Mark Hamilton, ph: (08) 
2324767 fax (08) 2325045 

GROPE HAMILTON 
1st floor, ADC Building 

83 Pirie Street 
Adelaide SA 5000

WORK WANTED

BARRISTER AND SOLICITOR, 
New Zealand graduate with 15 years 
experience. Can handle civil, 
criminal and family matters at High 
Court level with ease. Two years as 
a magistrate. Am looking for a job 
with with view of permanently set
tling in Darwin.
Please write to: J Reddy, PO Box 
19217, Hamilton, New Zealand.

PAPUA NEW GUINEA

REINER CARTER NEWELL, 
lawyers, available for agency 

work.
Phone (0011675) 217477,

Fax (0011675)213491 
or write to 

PO Box 904 
Port Moresby, NCD 
Papua New Guinea.
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National uniform 
criminal code 
issues for thought
The Criminal Law Association of the 
Northern Territory (CLANT) in as
sociation with the Australian Crimi
nal Law Association intends to or
ganise seminars involving the new 
uniform Criminal Code, the first part 
of which relates to criminal responsi
bility.
The principles of criminal responsi
bility have been taken predominantly 
from the Gibbs Committee Report 
into Criminal Responsibility as part 
of the review of Commonwealth 
criminal law.
The Commonwealth intends to codify 
its criminal provisions and that proc
ess may well be completed within the 
next two years.
As a starting point for Northern Ter
ritory practitioners to work out any 
views on the topic, the present s31 of 
the Northern Territory Criminal Code 
may assist.
It should be noted that s31 is a radical 
departure from the Queensland and 
Western Australian codes on which 
the NT code is based.
The NT Criminal Code makes it quite 
clear that the code equivalent of the 
common law doctrine of mens rea, that 
is, intention or recklessness, apply in 
the Northern Territory.
Section 31 says: “Persons excused 
from criminal responsibility for an 
act, omission or offence unless it was 
intended or foreseen by him as a 
possible consequence of his conduct.” 
This is markedly different from the 
equivalent section in the Queensland 
and WA codes.
The Queensland s23 reads: “...aperson 
is not criminally responsible for an act 
or omission which occurs independ
ently of the exercise of his will, or for 
an event which occurs by accident.” 
This provision appears to refer to the 
common law doctrine of voluntariness

and added an element that the event, 
that is the consequences of the act, 
must be foreseen as a natural and 
probable consequence of the act. 
This is very different from the previ
ously cited Northern Territory provi
sion which specifically refers to the 
state of mind and intention and it can 
be seen that s31 does not impute a 
voluntariness aspect.
The differences between the two codes 
are highlighted by the equivalent 
sections 2 of the codes.
In Queensland s2 reads:
“An act or omission which renders the 
person doing the act or making the 
omission liable to punishment is called 
an offence.”
In the Northern Territory the equiva
lent provision reads:
“...an offence is committed when a 

person who possesses any element 
that may be prescribed with respect to 
that offence does, makes or causes the 
act, omission or event..in circum
stances where the act, omission or 
event or each of them if there is more 
than one is not authorised or justified.” 
The clear reference in the Northern 
Territory Criminal Code to mental 
elements as distinct from the lack of 
reference to any mental element re
quired by the Queensland code points 
to the difficulty in trying to apply 
Queensland and W A code cases in the 
NT.
The question is which of the ap
proaches, be it under common law, 
the Queensland code or the Territory 
code, should be applied to a uniform 
code or whether there is a further 
option which may be more beneficial. 
Comments from practitioners in this 
regard would be welcome and can be 
forwarded to the Criminal Law As
sociation of the Northern Territory. 
Queries to Geoff Barbaro.

LEGAL

LETTERHEADS&

BUSLNESS CARDS

Quality Printing 
Supplies to the 
Legal Profession
by...

Ground Floor 
Carpentaria House 
13 Cavenagh St 
Darwin 0800
Phone (089)811682 
Fax(089)412457
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1. The Chief Justice returning the key of 
the old court to the Attorney-General

2. One of the Kormilda College dancers 
performing on the Milky Way Dreaming.

3. The Chief Justice leads the procession from 
the old court to the new.

4. L to R: Secretary-General of the Law Council 
Peter Levy with Secretary of the Department of 
Law; Meredith Harrison; Law Society President, 
John Stirk and Law Council President\
David Miles in the new Court No. 1.

5. Mrs Dick Ward with Dawn Lawrie at the 
Opening.
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Full proof sheets available at Karlhuber Photographies, Edmunds Street, Darwin.
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Uh-oh: this dude's in strife
A High Court judge has suggested 
that the Home Secretary might wish 
to reconsider a decision to deny asy
lum to a West African who feared that 
if he returned home to Togo he would 
become a ritual sacrifice.
Mr Justice Rose said that last Novem
ber Home Office officials and David 
Waddington, then Home Secretary, 
accepted that the unnamed man, aged 
27, from northern Togo, might have 
a genuine fear of returning home. 
They ruled, however, that the reason 
for his fear—that he would be killed 
in an old religious ritual involving 
ancestor worship — was not cov
ered by the 1951 Convention on 
Refugee Status and he was notenti- 
tled to asylum.
Under the Convention, the man had 
to show that he had a well-founded 
fear of persecution on religious or 
political grounds to qualify as a refu
gee.
The Home Office had decided that 
he had failed to show that his alleged 
selection as a “candidate for ritual 
slaughter” was the result of his reli

gious or political beliefs.
The judge has refused the man leave 
to seek a judicial review of that deci
sion, saying it could not be faulted in 
law.
But there were fresh arguments that 
should now be considered.

Such an exceptional case might be 
dealt with “outside the rules.” 
Lawyers had argued that to send the 
man, now in detention awaiting de
portation, back to Togo would breach 
the European Convention on Human 
Rights.

He was a Muslim member of the 
Chamba tribe.
Most in his village practised the 
old local religion, which included 
human sacrifice.
He had claimed that uncles and 
cousins had been sacrificed and 
that he had been warned he was to 
be the next victim.
Susan Drucken-Brown, of the de
partment of social anthropology 
at Cambridge University, sub
mitted new evidence that his fam - 
ily might be particularly vulner
able as potential sacrifice victims. 
The Home Office said it would 
consider the judge’s recommen
dations.
Extracted from the April 1991 
edition of the Commonwealth Law 

Bulletin.

CONFERENCE UPDATE...CONFERENCE UPDATE...CONFERENCE UP

University of New South Wales 
presents ENVIRONMENTAL 
REGULATIONS, COMPLIANCE 
AND LIABILITIES, February 6-7 
1992. Registration $400 before 
13 Jan, $450 after 13 Jan. En
quiries to the Key Centre for 
Mines at the School of Mines, 
UNSW, PO Box 1 Kensington 
NSW 2033

Criminal Law Section, LCA, 
presents ROYAL COMMIS
SIONS/CHILD ABUSE in Hobart 
on 7 March 1992. Contact Rosita 
Johnson at the Law Council for 
details.

LCA and the Law Society of 
Queensland present CONFIS
CATION OF PROFITS - TRAC
ING IN FOREIGN JURISDIC
TIONS, in Hong Kong from 30 
March to 6 April 1992. Contact 
Rosita Johnson at the Law 
Council for details.

LCA Federal Litigation Section 
in conjunction with the AIJA 
present EVIDENCE AND PRO
CEDURE IN A FEDERATION. 
Melbourne 9-10 April 1992. For 
information contact Anne Craig 
at the Law Council GPO Box 
1989, Canberra ACT 2601, 
DX5719 Canberra, ph (06) 
2473788, fax (06) 2480639

Criminal Law Section of the LCA 
and the Law Society of WA 
present ROYAL COMMISSIONS/ 
CHILD ABUSE in Perth, 27 June 
1992. Details from Rosita 
Johnson at the Law Council.

4TH INTERNATIONAL CRIMI
NAL LAW CONGRESS, Auck
land, 13-18 September. Details 
from Rosita Johnson at the Law 
Council.
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