
Legislation 
lacks class

I write to express my concerns in 
relation to the recently enacted Fed
eral Court of Australia Amendment 
Act which provides for individuals to 
commence Representative Actions 
(class actions) on behalf of groups of 
seven or more people with a common 
cause of action.
Many consumer groups have sup
ported enactment of this legislation 
believing that it will give better and 
cheaper access to justice for injured 
parties.

liilst this is a commendable goal, 
I believe the legislation will, in fact, 
have the opposite effect.
The first, and I believe most extraor
dinarily inconceived, section of the 
Act is that which automatically in
cludes people in the Representative 
Action unless they take the proactive 
step of opting out.
This will undoubtedly lead to a situ
ation where people are having their 
legal rights dealt with in a Court with
out their consent and, in many cases, 
without their knowledge.
Despite provisions requiring the ad
vertising of the action and those who 
will be bound, there will be many 
instances and reasons why people are 
not aware that they are bound by the 
result or that they are members of the 
class.
It is not difficult to imagine a situation 
where a person does not appreciate 
the connection between their injury 
and a class action being run and, in
deed, the legislation itself forces per
sons under a disability to be part of the 
group and they clearly do not have the 
necessary capacity to decide whether 
to opt out.
Second, I believe that those who 
drafted the legislation have failed to 
take into account the practical reali
ties of running class action litigation. 
The defendant/respondent in an ap

propriate case will mount an enor
mous defence if faced with the pros
pect of a multi-million dollar payout. 
Teams of lawyers, para legal and 
techical support staff are engaged by 
the defence and it seems patently un
fair that a class of people are to be 
bound by a result which may have 
been the outcome of an inexperienced 
practitioner or an inadequately funded 
plaintiffs case.
I would even suggest that certain de
fendants/respondents may surrepti
tiously assist what they perceive to be 
poorly funded and ill-prepared plain
tiffs case to get to the door of the court 
and them destroy the claim once inside. 
Once the judgment is made, the entire 
class is bound for all time.
This cannot be stressed strongly 
enough.
In recent times we have seen group 
settlements of claims by victims of 
the Wittenoom Asbestos Mine trag
edy and the claims on behalf of those 
with medically acquired HIV positive 
blood.
Each of these types of claim was un
successfully pursued at first instance 
prior to several successful cases which, 
in turn, led to group settlements.

H ad this legislation been in exist

ence when the claims were first liti
gated, all of these people would have 
been denied any compensation. 
Surely this is not the result parliament 
intended.
In this regard the media release by the 
Minister for Justice and Consumer 
Affairs, Michael Tate, (12/3/91) spe
cifically stated that the legislation was 
"to give consumers improved rights 
to recover damages..."
The next issue which seems to have 
been left largely unresolved by the 
legislation is the question of who pays 
the costs of an unsuccessful repre
sentative action.

If the normal situation in this regard 
applies, it would appear that the per
son who initiated the claim on behalf 
of the class would bear the full brunt 
of legal costs.
The person bringing the action can 
hardly be criticised for trying to re
strict their own indebtedness, but why 
should that work to the disadvantage 
of a class which may not be aware the 
litigation is in progress?

If the person bringing the claim is 

relying on limited funding, and it must 
be understood that these cases can 
incur millions of dollars in costs, then 
a very inequitable situation can de
velop which would almost guarantee 
an unjust result.
Yet another difficulty with the Act is 
that whilst it gives a working defini
tion of who belongs to the class of 
people on whose behalf the action is 
brought, it does not allow for the class 
to be numerically defined and this, in 
practical terms, means a defendant 
will be loathe to settle most actions 
because it would be leaving itself 
vulnerable for an open-ended payout 
which it cannot quantify.

The only exception to this would be 

in the limited circumstances of actions 
arising out of plane crashes and the 
like where the class is easily identi
fied.
In summary, I believe that the legis
lation, whilst being motivated by good 
intentions, shows a serious lack of 
understanding of the practical reali
ties associated with conducting liti
gation on behalf of a larger group of 
people.
The legislation must be amended 
immediately before irreparable dam
age is inflicted upon a hapless group 
of injured people.
-Steve Plunkett. Mr Plunkett is a 
partner in the Victorian firm of Slater 
and Gordon.
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