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Reporters for this month in

clude David Lisson, Rex Wild, 
Chris Rowe, David Ward, Gina 
O'Rourke and Catherine Paul.

SENTENCING 
Steven Roy Trueman -v- 
Gottlieb Thomas Svikart

No JA 33, 34,35, 36 of 1994
Judgment of Kearney J delivered 17 

March 1995.
The Court considered 4 appeals 

against the severity of 11 terms of impris
onment, totalling 56 months with a non 
parole period of 18 months, imposed by 
the Court of Summary Jurisdiction at 
Darwin on 8 September 1994.

The 5 grounds of appeal were:
1. The sentences imposed were 

manifestly excessive in all circumstances;
2. His Worship did not give due 

consideration to the totality principle;
3. No consideration was given to the 

objective circumstances of each offence 
viewed individually or all together;

4. His Worship gave insufficient 
weight to the factor of rehabilitation in 
setting a non parole period; and

5. Undue weight was given to the 
fact some offences were committed whilst 
the appellant was on bail.

By virtue of 10 convictions the appel
lant was in breach of a two-year recogni
zance he entered into on 17 June 1993 for 
similar matters to which he received 15 
months imprisonment wholly suspended.

The first submission by the defence 
was that his Worship had failed to assess 
the true criminality and seriousness of 
each offence or to state where that offence 
fell within the range of seriousness for 
offences of its type. His Honour stated 
this submission had no substance to it and 
referred to and accepted R -v- Dodd (1991) 
57 A Crim R but believed this submission 
proceeded on the assumption that the law 
was not as stated on p 20 in Sultan -v- 
Svikart (1989) 42 A Crim R 15, which 
held the two years maximum sentence (s 
121A Justices Act) is not to be reserved 
for a "worst case" scenario.

Defence then submitted that his Wor
ship had not referred to the objective 
circumstances of each offence and took 
them into account and that this was evi
denced by his sentencing remarks and 
structure.

His Honour accepted the defence's 
submission that his Worship had "funda
mentally misapprehended" what the High 
Court said in Power -v- The Queen (1974) 
131 CLR 623 as to the significance of the

factor of rehabilitation when fixing the 
length of a non-parole period. Despite 
this his Worship gave rehabilitation ap
propriate weight when fixing a non-pa
role period.

The defence's submission that his 
Worship gave undue weight to the fact 
that the appellant had committed two of 
his offences while on bail was rejected by 
His Honour who believed that his Wor
ship gave that fact appropriate weight.

As to commitment to prison for 11 
months for breach of bond it is clear his 
Worship gave no reduction to the fact the 
appellant had kept out of trouble for 8 of 
the 24 months of his bond. His Honour 
stated that sentencing law did not require 
his Worship to do so and referred to Baird 
-v- The Queen (1990-91) 104 FLR 113 at 
119. His Honour stated it is wrong to 
expect a Magistrate to rehearse every fac
tor taken into account, when sentencing or 
dealing with breach of bond, in his sen
tencing remarks.

In relation to the totality principle the 
defence submitted 56 months was too 
high and the non-parole period of 18 
months too long. His Honour adopted the 
respondent's submission that the individual 
sentences were not manifestly excessive 
in the circumstances and that an accumu
lation of sentences was justified and proper. 
He adopted Nader J remarks in Lade -v- 
Mamarika (1986) 83 FLR at 316 and 
noted Mill v The Queen (1988) 166 CLR 
59 at p62, 63.

His Honour, however, considered the 
total sentence of 4 years and 8 months as 
manifestly excessive and imposed rather a 
total period of 44 months imprisonment 
and stated the non parole period of 18 
months was "wholly appropriate".

In conclusion His Honour allowed the 
appeals against the accumulation of sen
tences, dismissed the appeals against the 
individual sentences and term of commit
ment and various orders for service of 
sentences consecutively or currently as 
made on 8 September 1994 were affirmed.

M Robinson, NAALAS for the appel
lant.

M Fox, Director of Public Prosecu
tions, for the respondent.
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QUALIFIED PRIVILEGE 
Dennis William Hart v 

Andrew Wrenn and the Australian 
Broadcasting Corporation

No 727 of 1990
Decision of Mildren J, unreported 19 

January 1995.
The question for the Court on this

occasion was whether, as a matter of law. 
the defendants could invoke the defence 
of qualified privilege.

The case is of particular interest as 
Mildren J takes the opportunity to exam
ine the recent High Court decisions of 
Pervan -v- North Queensland Newspaper 
Co 1^(1993) 178 CLR 309; Theophanous 
-v- Herald and Weekly Times Ltd (1994) 
124 ALR and Stephens -v- Western Aus
tralia Newspaper Ltd (1994) 124 ALR 
80. Also referred to is the recent NT 
Supreme Court decision of Toyne -v- 
Everingham (1993) 91 NTR 1.

The plaintiff was a former drug squad 
detective with the NT Police Force. The 
first defendant was a former NT Sergeant 
of Police who was arrested in December 
1988. Shortly afterwards he gave a state
ment to the Commissioner of Police mak
ing certain complaints in regard to his 
arrest and one year later, after further 
complaints, the government decided to 
establish an Oversight Committee to en
sure that the allegations would be prop
erly investigated by the police. Eventu
ally Mr Mulholland QC was engaged to 
oversee and co-ordinate an investigation 
into possible police corruption. The alle
gations involved three aspects of which 
the conduct of the plaintiff was only one. 
The second defendant broadcast a pro
gram concerning the investigation. De
tails of Mr Wrenn's allegations were not 
given but the plaintiff was identified as 
one of the persons being investigated by 
name and pictures on another station's 
news program. Anyone who watched 
both the Channel 8 news and the 7.30 
Report could identify the plaintiff. Also, 
a large number of serving police officers 
in Darwin who knew the extrinsic facts 
were able to identify the plaintiff.

In the subsequent action for defama
tion the defendants contended that Mr 
Wrenn was a whistle blower and had 
special knowledge of the exercise by an 
official of his powers and functions. As 
such a person he was under a moral or 
social duty to reveal this information to 
the general public and therefore the occa
sion was privileged.

Mildren J held that as far as the law of 
qualified privilege was concerned the com
mon law was unaltered by the recent High 
Court decisions except to the extent that 
they involved material discussing gov
ernment or political matters of and con
cerning members of the Parliaments of the 
Commonwealth and of the States and 
Territories in regard to the performance of 
their duties and suitability for office. The 
submission of the defendants that the court 
should rely on the obiter dicta minority 
judgment of McHugh J in Stephens was 
rejected. Mildren J held the test to be 
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applied was as set out in Toogood -v- 
Spyring (1834) 149 ER 1044. That is, 
whether the defamatory matter was pub
lished in "discharge of some public or 
private duty, whether legal or moral, or in 
the conduct of the publisher's own affairs, 
in matters where his interest is concerned". 
Whether privilege is available will de
pend on the subject and circumstances of 
the publication and not the state of mind of 
the defendant.

An assessment of the facts led Mildren 
J to the conclusion that the defendants had 
not established facts upon w hich he could 
find as a matter of law' that the occasion 
was privileged. He found in particular 
that the defendants had not established 
sufficient facts to meet three criteria that 
(a) the subject matter of the defamatory 
statement is a matter of relevant public 
interest, (b) the report is fair and accurate 
and (c) there is an opportunity for a rea
sonable response by the defamed party.

The second defendant had concen
trated the broadcast on the private con
duct of the plaintiff and not the exercise of 
his functions and powers as a public of
ficer, nor on whether the police inquiry 
would be fairly conducted. It was stressed 
that Theophanous and Stephens aside, the 
courts have only rarely concluded that 
members of the mass media have any 
general duty to its audience to communi
cate matters of public interest. The recent 
decision of Toyne -v- Everingham (1993) 
3 NTLR was cited and distinguished as an 
exceptional case where the privilege ex
isted. If the defendants had not said 
anything to the general public it could not 
have been said that they breached a legal, 
social or moral duty.

Reasons for Rulings made on 9 De
cember 1994:

In a preliminary ruling arising from 
applications by both plaintiff and defend
ants, Mildren J ordered that the defence of 
"contextual truth" pleaded in both de
fences was not available as a matter of law 
in the Northern Territory and ordered that 
part of the defences be struck out. A 
number of other rulings were made but 
turn on the facts of the case so will not be 
dealt with in this note.

The Defence of Contextual Truth:
The defendants pleaded justification 

by virtue of truth in the meanings in 
relation to 9 of the 15 allegedly defama
tory imputations and contextual truth to 
the remaining 6.

Mildren J found that the law of defa
mation in the Northern Territory is prima
rily common law apart from the excep
tions in the Defamation Act (NT). It 
follows that truth or justification is a com
plete defence in the NT. Well established 
authorities such as Sutherland and Others

-v- Stopes [1925] 47; Plato Films Ltd and 
Others -v- Speidel [1961] AC 1090; Polly 
Peck (Holdings) PLC and Others -v- 
Trelford and Others [1986] 1 QB 1000; 
and Khashoggi -v- IPC Magazines Ltd 
andAnor. [1986] 3 A11ER 577 set out the 
common law rule and exceptions.

In New' South Wales the common law 
is substantially altered by s 16 of the 
Defamation Act (NSW) which provides 
for the defence of "contextual truth". The 
defendants asserted that this statutory de
fence has now been recognised by the 
common law and is therefore available in 
the Northern Territory. This submission 
was based on tw o decisions of the ACT 
Supreme Court; TWT Ltd -v- Moore 
(Unrep 31/10/1991) and Woodger -v- 
Federal Capital Press of Australia Pty 
Ltd (1992) 107 ACTR 1. Mildren J re
jected the submission for a number of 
reasons concluding that it is inappropriate 
"to develop the common law, which is 
supposed to be uniform throughout Aus
tralia, by reference to legislative changes 
or matters of practice and procedure, where 
those changes or matters are of a purely 
local character".

Reeves — Senior Counsel, Sylvester
— Junior Counsel instructed by Mildrens 
for the plaintiff.

1 st defendant appeared in person.
Lynch—Senior Counsel, Southwood

— Junior Counsel instructed by Waters 
James McCormack for the 2nd defendant.
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SENTENCING
Tiger Marshall v David John Llewellyn 

No JA3 of 1995
Judgment of Kearney J delivered on 

3 May 1995.
The appellant was convicted of two 

offences: driving a motor vehicle whilst 
having a blood alcohol concentration ex
ceeding 0.08 (0.286) and driving at a time 
whilst disqualified from holding a driver's 
licence. He was sentenced to 3 months for 
the former offence and 6 months for the 
latter, the trial judge ordering that the 
second sentence be served cumulatively 
upon the first, an effective sentence of 9 
months. He appealed on the grounds that 
the trial judge gave undue weight to his 
prior criminal rcord (two previous con
victions for "drive disqualified" coupled 
with driving under the influence); that the 
trial judge erred in accumulating the sen
tences; and that the effective sentence was 
manifestly excessive.

These convictions were the appel
lant's third convictions for the same of

fences. After considering the law in Veen 
(No 2) v The Queen, His Honour agreed 
with Counsel for the appellant that the 
trial judge gave undue weight to the pre
vious convictions and that the effective 
sentence of 9 months was manifestly ex
cessive. In His Honour's opinion a proper 
construction of the trial judge's sentenc
ing remarks showed that the admitted fact 
that these were the appellant's third con
victions for these combined offences had 
been erroneously treated as by itself ren
dering the present offences a "worst case".

His Honour did not consider the re
spective sentences to be manifestly exces
sive and did not consider that the accumu
lation of sentences itself amounted to er
ror, because the appellant's offending was 
properly characterised as a single crimi
nal episode and the objective in sentenc
ing is to ensure that the totality of the 
sentences imposed properly reflects the 
totality of the offending in that episode.

His Honour affirmed the respective 
sentences of 3 and 6 months but con
cluded that the appropriate effective sen
tences was 7 months (2 months of the 3 
month sentence served concurrently with 
the 6 month sentence and 1 month served 
cumulatively upon it).

D Bamber of CAALAS for the appel
lant.

C Roberts of DPP for the respondent.
DW

CASE NOTES 
Trevor Robert Burslem 

v Patti Lou Roberts
Judgment of Kearney J delivered on 
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New name for 
Department of Law

On the 1 August 1995 the name 
of the Department of Law will be 
changed to the "Northern Terri
tory Attorney-General’s Depart
ment".

The change of name is designed to 
better reflect the Department's role in 
providing both legal services and com
munity services to the people of the 
Northern Territory in areas for which 
the Attorney-General is the responsi
ble Minister.

Meredith Harrison 
Secretary 

Dept of Law
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16 March 1995.

This was an appeal from an order of 
the Workers' Compensation Court ("the 
Court") that costs payable by the appel
lant to the respondent be taxed at the rate 
of 75% of the Supreme Court scale. The 
Court's discretion in respect of costs is 
provided by section 6B( 1 A) of the Work
er's Compensation Act ("the Act"), as 
follows:

"The Tribunal [that is, the Court] may 
make such orders as to costs, disburse
ments and witnesses' expenses as it thinks 
fit."

In allowing the appeal, Justice Kear
ney upheld the appellant's first ground of 
appeal, which was that "the learned Mag
istrate erred in law in finding that.... the 
Court had a discretion to award costs to a 
party based on a scale of fees and charges 
different to the scale of fees and charges 
approved by the Chief Magistrate pursu
ant to the Rules" made under the Act. His 
Honour accepted both propositions ad
vanced in support of this ground, those 
being;

"(a) the power in section 6B(1A) of 
the Act relates to the discretion of the 
Court to award costs to a party, and not to

the scale thereof; and
(b) in order for the scale of costs 

awarded to be altered, the alteration must 
be promulgated by the Chief Magistrate".

Although Justice Kearney found it 
unnecessary to deal with the appellant's 
alternative ground of appeal, which was 
that "if there is a discretion in the Court to 
alter the scale of costs awarded to a party 
from that approved by the Chief Magis
trate, the learned Magistrate erred in law 
in finding that there was sufficient mate
rial before him to justify the exercise of 
that discretion", His Honour commented 
that, if it were necessary to do so, he would 
accept the appellant's argument that the 
learned Magistrate had erred in taking 
into account the exercise of this discretion 
his Worship's view that the Workers' Com
pensation Scale of Costs are "totally out of 
date" and "fail to provide any real indem
nity to a successful party". Justice Kear
ney observed that whilst the award of 
above scale amounts and " 'reasonable' 
amounts in cases 'not specifically pro
vided for' in the Schedule" is contem
plated by the Rules, the discretion con
ferred by section 6B( 1 A) of the Act "does 
not extend to applying a different scale of 
costs" to that fixed by the Chief Magis

trate.
His Honour further noted the Supreme 

Court's power to scrutinise costs agree
ments between legal practitioners and their 
clients "as part of its general disciplinary 
function in relation to legal practitioners, 
to ensure that solicitors do not charge 
exorbitant fees". His Honour concluded 
that, in this particular case, "the sugges
tion that a firm of solicitors entered into a 
costs agreement with a client based on the 
Supreme Court scale of costs to carry out 
work in the Workers' Compensation Court 
is sufficiently unusual, on the face of it, to 
warrant the question of its propriety in the 
circumstances being referred to the Law 
Society for consideration; this I now do, 
without intending any reflection on the 
firm involved".

I Morris of Elston & Gilchrist for the 
Appellant.

A Wyvill instructed by Philip & 
Mitaros for the Respondent.
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Have you joined the 
Q ANT AS deal?

Contact The Law Society for 
details.

SUCCESS DEPENDS ON A QUICK, 
SOUND, COMMERCIALLY 
REALISTIC ASSESSMENT OF 
YOUR CLIENTS FINANCIAL 
POSITION AND OPTIONS.

VOLUNTARY COMPANY ADMINISTRATIONS
We are the leaders in this area.

We are the most experienced firm in Darwin in conducting voluntary administrations. 
We have a proven track record in successful schemes of arrangement.

We have a reputation for providing commercially realistic advice.

Your Clients Deserve the Best Legal and Financial Advice
For expert assistance contact: Allan Garraway B.Com fca or Ann McCallum B.Com fca 

Telephone 818255 Facsimile 411007

Garraway & Partners • Chartered Accountants
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