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This month's reporter is Mark Hunter.

Criminal Law - Drink Driving - Section 
39 Traffic Act

Paterson -v- Materna 
S.C. No JA36 of 1996

Judgment of Mildren J delivered 28 Au
gust 1996 (unreported)

A magistrate had dealt with the appel
lant in respect of two charges of drink 
driving. The first offence was committed 
on 24 November 1995 and the second on 
25 February 1996. Blood alcohol levels 
were 0.236% and 0.212% respectively. 
The appellant had one prior conviction for 
drink driving in 1993.

The magistrate recorded convictions 
for each offence on the same day at the 
same time. He imposed a five year dis
qualification of the appellant's driver's li
cence on the first offence and a cumulative 
five year disqualification for the second 
drink driving offence. The appeal was in 
respect of this order.

The learned magistrate said he had 
studied section 39 (1) ofthe Traffic Act and 
believed he had "no option" other than to 
impose a cumulative period of disqualifi
cation for the second offence.
HELD

A magistrate has no power to accumu
late periods of disqualification.

His Honour allowed the appeal, 
quashed the cumulative disqualification 
order and, exercising his discretion, sub
stituted a concurrent disqualification pe
riod of seven years.
APPEARANCES 
Gibson for Appellant 
Bannon QC for Respondent

Civil Law- Section 82 (2) - Work Health 
Act

Johnston -v- Paspaley Pearls 
Court of Appeal No API7 of 1995

Judgment of Martin CJ, Mildren & Tho
mas JJ published 7 August 1996 (unre
ported)

The Court of Appeal was asked to rule 
on whether the time limit imposed by 
section 82 (2) of the Work Health Act was 
mandatory or directory.

The appellant made two claims for 
compensation in respect of the same in
jury. The first was served within six

nf\

months ofthe injury as required by section 
182 (1) of the Act. The appellant failed, 
however, to comply with section 82 (2) by 
not serving on the respondent a prescribed 
medical certificate within twenty eight 
days of the claim being made. The re
spondent rejected this claim.

A second claim, accompanied by a 
prescribed medical certificate, was served 
on the respondent a few weeks later but 
this claim fell outside the time limits pre
scribed by section 182 (1) of the Act, 
having been made more than six months 
after "the offence of the injury".

The second claim was abandoned by 
the appellant a fortnight after it was served.

The appellant proceeded with the first 
claim and the Work Health Court upheld 
its validity on the basis that the employer 
had been faxed a medical "report" within 
twenty eight days of the claim and had 
been served with a prescribed medical 
certificate, albeit in breach of section 82 
(2).

The decision was set aside on appeal 
by Kearney J who ruled that the section 82 
(2) time limit was mandatory and the claim 
therefore invalid.

In the Court of Appeal, the appellant 
contended that the section 82 (2) time limit 
was directory.
HELD
1. The section 82 (2) time limit is 
mandatory and lends itself only to non
compliance or strict compliance.
2. The section is designed to ensure 
that claims are pursued by workers in a 
timely manner and that the mechanism 
under section 85 (the employer's election) 
is triggered.
3. Unless section 82 (2) is strictly 
complied with, the claim is invalid.

The appeal was unanimously dis
missed.
APPEARANCES 
Appellant: Counsel: Southwood

Solicitors: Cridlands 
Respondent: Counsel: Tippett

Solicitors: Ward Keller 
COMMENTARY
The appellant had abandoned his second 
claim which breached section 182 (1) of 
the Act. It should be noted, however, that 
the Work Health Court has the power 
under section 182 (3) to excuse such a 
breach where it is occasioned by "mistake, 
ignorance of a disease, absence from the 
Territory or other reasonable cause."

Dow-Coming
Silicone
Implant
Claims

Practitioners with clients who 
may have a claim against Dow- 
Corning, the manufacturer of sili
cone implants, especially breast im
plants are advised that Dow-Coming 
has filed for protection under Chap
ter 11 of the US Bankruptcy Code.

Those who wish to file a claim 
with the bankruptcy court must do 
so by January 15 1997 for those 
resident in the US and February 14 
1997 for those outside the US.

Dow-Coming have made a range 
of silicone implants, but it is consid
ered that the largest class of claim
ants will be those who have silicone 
breast implants. Other products in
clude knee, hip, joint or toe and 
penile/testicular implants.

With respect to silicone breast 
implants, women who have or have 
had these implants must file if they 
have a claim or wish to preserve their 
rights to assert a claim in the future, 
even if they have already registered 
in other breast implant litigation. 
Women whose implants were not 
made by Dow-Coming and for which 
Dow-Corning supplied no raw ma
terials need not take action. In addi
tion to implant recipients, spouses 
and children (born and unborn) may 
also have a claim.

Further information on how to 
lodge a claim and can be obtained on 
help line 0011 1402 445 9273, or by 
writingto:

ForeignClaims Information Cen
tre

PO Box 7500
Midland, MI 48641 -7500 USA.
Information is also available via 

World Wide Web at http:// 
www.implantclaims.com
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p ractice Directions (cont) (from page 2)

Consent Agreements Under the
Crimes (Victims* Assistance) Act 

The following practice direction is issued 
pursuant to section 21 of the Local Court 
Act and applies from 1 September 1996.
Background

Parties on agreeing the terms of an order 
(interlocutory or final) frequently request 
not to attend Court on a date set for the 
hearing of the application or claim.

Parties to a Crimes (Victims' Assist
ance) application can only "settle" the matter 
or "consent" to final orders in accordance 
with section 10A of the Crimes (Victims' 
Assistance) Act.
Procedures
• On the filing of a written application for 

an order or direction under Rule 9(6) of 
the Local Court (Crimes (Victims' As
sistance)) Rules, together with the writ
ten consent of all other parties, it is in the 
discretion of the Registrar whether -
(i) to make the order on the information 
provided, eg supporting affidavits, in 
the absence of the parties; or
(ii) to refer the application to a magis
trate in the interlocutory list.
If the application had been set down for 
hearing at a mention date and the consent 
is filed by close of business the previ
ous working day, the Registrar may 
issue the consent order and vacate the 
mention date. If the consent documents 
are not filed by close of business the 
previous working day, the parties must 
appear before a magistrate or Registrar 
on the mention date.

• The Registrar may make consent orders 
at a mention in accordance with Rule 
9(6) of the Local Court (Crimes (Vic
tims' Assistance)) Rules.

• On the filing of a section 10A consent 
agreement, the Registrar may issue an 
assistance certificate, if satisfied that 
agreement has been reached, or may 
refer the consent agreement to a magis
trate.
If the application had been set down for 
hearing and the section. 10A consent 
agreement is filed by close of business 
the previous working day, the Regis
trar may issue an assistance certificate 
and vacate the hearing date. If the matter 
settles but the consent agreement is not 
filed by the previous working day, the 
parties must appear before the Court 
(magistrate or Registrar) on the hearing 
date and file the consent agreement in 
Court.

It is up to the parties to check with the 
Registrar as to whether the consent order 
has been made and the hearing date 
vacated. If the hearing date has been 
vacated, the parties are not required to 
attend Court on the hearing date. How
ever, if the hearing date has not been 
vacated, the parties must attend Court.

Applications under the De Facto 
Relationships Act

The following practice direction is 
issued pursuant to section 21 of the Local 
Court Act and applies from 1 September 
1996.
Background

Section 4 of the De Facto Relation
ships Act provides that -

"Jurisdiction to make orders and dec
larations and grant other relief under this 
Part is vested in -

(a) the Supreme Court
(b) subject to section 5, the Local 

Court
Section 5 provides that the Local 

Court does not have jurisdiction to de
clare any title or right in respect of, or 
adjust any interest in, property of a value 
or amount which exceeds the jurisdic
tional limit within the meaning of the 
Local Court Act, unless the parties have 
consented in writing.

The Local Court Rule 4.02(1) pro
vides that "a proceeding shall be com
menced by filing a statement of claim in 
the office of the Court at the proper 
venue..."
Procedures

Proceedings in the Local Court for 
orders, declarations and other relief un
der Part 2 of the De Facto Relationships 
Act are to be commenced by filing a 
statement of claim.

The statement of claim is to be served 
on the defendant and a defence filed in 
accordance with the Local Court Rules.

On the filing of a notice of defence, 
the Court shall fix a date for a prehearing 
conference and notify the parties in ac
cordance with Rule 25.01. The proce
dures and powers set out in Local Court 
Order 25 similarly apply.

Applications for Stay of 
Evidence

The following practice direction is is
sued pursuant to section 21 of the Local 
Court Act. It rescinds the practice direc
tion dated 11 July 1996 and applies from 
1 September 1996.

Background
Rule 66.16 ofthe Supreme Court Rules 

provides that the Court may stay the ex
ecution of a judgment.

Section 20 of the Local Court Act 
provides, inter alia, that an application for 
an order that a final order against a party 
who did not appear in the proceeding be set 
aside and that the proceeding be re-heard, 
does not operate as a stay of the final order 
unless -
• the Court so orders (section 20(3)) 
or
• the final order was for the payment 
of money in which case the application for 
re-hearing operates as a stay of so much of 
the order as relates to the payment of 
money (section 20(4)).

Order 22 of the Small Claims Rules 
does not cover stay of execution when a 
party files an application for re-hearing of 
a final order or of an order for default 
judgment.
Procedures

In the Local Court and Small Claims 
jurisdictions, where an application for an 
order to stay execution of a judgment is 
made, it shall be -
• in accordance with Form 20A in the 
Local Court or Form 12A in the Small 
Claims jurisdiction
• accompanied by a supporting affidavit 
setting out the reasons for staying execu
tion
• served on the judgment creditor
• 1 isted before the Court (constituted by a 
magistrate, a Judicial Registrar, a registrar 
or the Deputy Registrar (Civil)) as soon as 
possible but allowing enough time to en
able personal service in the j udgment credi
tor.

In the Small Claims jurisdiction, any 
related application for a rehearing (Form 
22A) will be listed before a magistrate on 
the next "interlocutory applications" day.

An application for a re-hearing in the 
Local Courtjurisdiction (Form 32A), which 
operates as a stay of an order relating to the 
payment of money, will be listed before a 
magistrate on an "interlocutory applica
tions" day, to allow at least 14 days notice 
of the application to be given to the other 
party (LCRule 32.01(2).

I L Grey
ChiefMagistrate 
22 August 1996
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