
ative Title Litigation Bv Graham Hiley OC

Following are the second two 
sections of this eight-part article. 
Balance will continue to print the 
remaining four parts over the next 
few issues.

Part 3
INTERESTS AT STAKE

Claimants
A claimant’s interest in establishing that 

he or she is or was a native title holder is 
probably more important to that person than 
any other interest which a claimant, or for 
that matter an ordinary litigant, will ever 
have to establish. For this reason a claimant 
must have every opportunity to advance his 
or her best case, perhaps at the risk of economy 
and promptness, and even at the risk of 
offending certain customs which might oth
erwise prevent him or her from doing so. 
Accordingly claimants have frequently been 
prepared to divulge information to an Abo
riginal Land Commissioner and others, usu
ally in the presence of stringent restrictions, 
in order to ensure the complete advancement 
of their case. Conversely, because there is 
such a vital self-interest in proving native 
title, other parties should have proper oppor
tunity to test the claimant’s evidence, and the 
tribunal should take greater care in assessing 
evidence Which either cannot be tested, or 
appears suspect.

Although a claimant (and other Aborigi
nes) might regard the members of his group 
as being the proper traditional owners of 
particular country, the NTA enables, indeed

requires, him to have his status as such 
recognised by others, in particular by the 
Australian legal system which provides for 
recognition of possession of land and of 
other interests.

Although a group of Aborigines may 
have been dispossessed for many years, even 
generations, they would still regard a certain 
part of Australia as their “country” - notwith
standing that they no longer have any legal 
right to exercise their native title rights under 
Australian law1. For example the Larrakia 
Tribe are recognised by others, including 
Darwin residents, as being the traditional 
Aboriginal owners of much of the land upon 
which the city of Darwin is built. Similarly 
the plaintiffs in Mabo would probably be 
acknowledged as being the traditional own
ers of the land upon which the sardine fac
tory was built, although their native title 
rights in that land may well have been extin
guished by a grant of a valid lease over it2.

Once a native title application is brought, 
the claimants must prove their entitlements, 
once and for all. If they fail, they may have 
lost more than the right to assert that they are 
the traditional owners and that they should 
be recognised as such by the common law.3 
They may also have lost the ability to assert 
such rights to other Aboriginals.

Conflicting Claims
It seems likely that some claims to native 

title will be met with resistance by other 
Aboriginal persons4. It is most important 
that such competing claims be resolved as 
early as possible, and, hopefully, privately5. 
Otherwise, each group may cause damage to 
the claims of the other.

There have already been many occa

sions where conflicting claims have been 
made to particular country by different groups 
of Aborigines, leading to considerable acri
mony, even violence.

Although the Finniss River Land Claim6 
began in 1979 the conflict between compet
ing claimant groups has been such that a 
grant was not made until about 10 years later, 
Federal Court litigation has ensued7 and a 
further inquiry, at times somewhat heated, 
has just been completed by the Northern 
Land Council. Despite the decision of the 
Northern Land Council to recognise particu
lar groups as being the traditional owners of 
particular parts of the disputed land the fric
tion between the competing parties may still 
not be resolved. (It will be recalled that this 
was a claim which involved complicated 
questions of migration, succession, and aban
donment, and, inter-alia, extensive evidence 
by Xavier Herbert regarding the then prac
tice of removing people from their country.)

Another Northern Territory land claim 
involving competing claimants was the Lake 
Amadeus Land Claim8. The competing claim 
brought by Helmut Pareroultja and his fam
ily added an extraordinary dimension to the 
enquiry9. They contended that the original 
claimants were not the traditional Aborigi
nal owners of the relevant countryI0, Indeed, 
some of the original claimants had already 
been successful claimants in the Uluru (Ayers 
Rock) National Park Land Claim11.

Another case of conflicting claims oc
curred in the Birthday Mountain Land 
Claim12, a claim brought under the Aborigi
nal Land Act (Queensland) 1991. In that 
case the conflict was not so much as to who 
historically would have been regarded as the 
traditional Aboriginal owners of the particu
lar country claimed (both sides agreed that it 
would have been the initial claimant and his 
family) but whether the whole language group 
(represented by the counter-claimant, and of 
which group the claimant himself was un
doubtedly a member) would also qualify as 
having traditional affiliation within the 
scope of that legislation. Again, the acri
mony was considerable, partly because the 
counterclaim was inconsistent with the es
tablished Aboriginal custom and tradition in 
the area, and also because the ultimate deci
sion would regulate future dealings with that 
land, especially with regard to who had the 
power and authority to participate in such 
dealings.

The Daly River (Malak Malak) Land 
Claim13 was heard in 1981 by the Aboriginal 
Land Commissioner (Toohey J.). His Hon
our found that the Malak Malak people were 
the traditional Aboriginal owners of the rel-
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evant land and made recommendations for 
them to be granted the land. Subsequently - 
in the last year or so - another group, the 
Kamu, have asserted that they and not the 
Malak Malak are indeed the traditional own
ers of part of that land. Litigation has begun 
in the Supreme Court of the Northern Terri
tory. (One of the issues concerns the conclu
siveness of the findings of the Aboriginal 
Land Commissioner.)

The Dieri People Native Title Claim14 is 
over land part of which had previously been 
claimed by the Arabunna language group in 
a Mabo type action brought in the High 
Court15. A third group, the Kuyani, has also 
recently lodged a claim over some of the 
same land. The prospects of the three groups 
resolving their differences appear slim, at 
least for the foreseeable future16.

Competing claims have not only caused 
considerable difficulty in presentation and 
determination of land claims, but they have 
also caused considerable frustration, embar
rassment and even violence during the land 
claim process and continuing for many, many 
years afterwards.

One obvious source of acrimony is the 
reluctance of one group, particularly if its 
members possess more knowledge than those 
of a competing group, to reveal information 
to the other. This is especially so in relation 
to secret material which should not even be 
disclosed to all members of the knowledge
able group.17

These disputes between competing 
groups are not just disputes about who might 
derive benefits of a material kind, although 
they might appear to be so to the cynical 
observer. Rather they go to the more funda
mental issue as to who, according to Abo
riginal tradition, are the traditional Aborigi
nal owners of the country concerned.

Other Persons
Other persons whose interests could be 

affected also require and need to have their 
legitimate rights and interests identified and 
protected. In relation to land claims under 
the Land Rights Act (NT) Act Maurice J. 
stated: -

"...the requirements of fairness dictate 
that those whose interests might be af
fected by a recommendation that land 
become Aboriginal land must have an 
unfettered right to participate in any 
inquiry which may result in such an 
outcome."18
Those persons could be a competing 

Aboriginal group (see the various examples 
mentioned above) or a broader Aboriginal 
group.19

Another interested party will often be 
government and/or its instrumentalities. The 
Northern Territory Government has been a 
participant in most Aboriginal land claims,

in some cases playing a relatively neutral 
role, and in others actively disputing a claim 
or attempting to protect a specified inter
est.20 State Governments have to date ac
tively participated in most cases concerning 
native title and the NTA21, but political sen
sitivities will probably dictate the roles to be 
played when it comes to the actual testing of 
claims. The Commonwealth Government 
has been much less inclined to become in
volved unless one of its Departments or 
instrumentalities has a particular interest to 
protect.22 Local councils have also partici
pated in relation to town planning23 and 
rating.

Numerous other interests have been in 
the past, and will continue to be, advanced 
for consideration. These include proprietary 
interests, personal interests and recreational 
interests.24

Right to Participate
It would seem that in order to participate 

in a native title matter a person must be or 
become a party 25.

The main prerequisite is that the person 
be a person included within s.66(2)(a)(i) to 
(vi), or be a person whose interests may be 
affected by a determination in the matter. 
See ss.68(2) and 84(2). That wording is 
rather similar to that contained in the Abo
riginal Land Act 1991 (Qld).

The Aboriginal Land Tribunal (Qld) has 
made numerous rulings in relation to per
sons who have sought to participate on the 
basis of being a person whose interests 
(whether pecuniary or otherwise) could be 
affected by the grant of the land as Aborigi
nal land (because of the claim).26

Those rulings have included as parties 
adjoining landowners,27 local councils,28 
public authorities29, associations, unions and 
clubs30, applicants for leases etc.31, and rec
reational users32.

Applications by persons haying no par
ticular personal interest in the land claim, 
above and beyond that of any member of the 
public, have been unsuccessful,33 The 
decisions of the Aboriginal Land Tribunal 
(Qld) not to admit these people as parties 
were upheld by the Land Appeal Court.34

Although the NNTT initially refused to 
accept recreational users as parties in the 
Yorta Yorta Native Title Claim, the Federal 
Court has recently accepted as parties an 
individual recreational user and a fish and 
game association35.

The rejections by the NNTT appeared to 
be based upon an assumption that the inter
est subject of s.68(2)(a) is (confined to) that 
defined in s.253 as an ‘interest’, in relation 
to land or waters . Olney J. held that this is 
not so.

It is subm itted that the scope of ss.68(2)(a) 
and 84(2) is sufficiently wide to admit as

parties those with interests similar to those 
accepted as parties by the Aboriginal Land 
Tribunal (Qld), and those who have been 
heard by various Aboriginal Land Commis
sioners.

Whatever the scope of ss.68(2)(a) and 
84(2), there will often be numerous compet
ing interests, some much more important 
and fundamental than others, all of which 
must be dealt with in a way that is fair and 
just.

Part 4
WHAT IS THE ISSUE?

Before embarking upon what could be a 
confusing, lengthy, expensive and frustrat
ing exercise, each interested person must 
decide what interest he or she has in the 
litigation and what result he or she hopes 
and/or expects to obtain. Only when the 
issue(s) relevant to that person are defined, 
can decisions be made about evidence and 
presentation.

An application under s. 13( 1) NTA will 
usually be for a determination of native title 
in relation to a particular area of land.
S.225 NTA defines a “determination of na
tive title” as being a determination of:

(a) whether native title exists in relation 
to a particular area of land or waters;
(b) if it exists:

(i) who holds it; and
(ii) whether the native title rights 

and interests confer possession, occupa
tion, use and enjoyment of the land or 
waters on its holders to the exclusion of 
all others; and

(iii) those native title rights and 
interests that the maker of the determina
tion considers to be of importance; and

(iv) in any case - the rtature and 
extent of any other interest in relation to 
the land or waters that may affect the 
native title rights and interests.
Of considerable importance will be the 

nature and extent of the native title rights 
being asserted. These are questions of fact to 
be determined at trial36 :

Claimants
Obviously the extent and degree of proof 

required will depend upon what it is that the 
claimants seek to establish. The issue(s) 
must be defined at the outset.

At its broadest, the issue may concern 
the assertion that the claimants are the (only) 
native title holders of the land and of every
thing associated with it. Indeed most of the 
applications brought to date contend for full 
and exclusive possessory rights.

Alternatively, the claimants may recog
nise that other Aboriginal people also have 
certain rights to and in the land, whether they 
are rights of a complementary nature, or
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rights secondary (or even primary) to those 
of the claimants. For example, traditional 
ownership may belong to a discrete clan, but 
other members of the same language group 
(or even of some other group) may have 
other rights, for example, rights to visit, 
hunt, participate in ceremony etc.37

Alternatively, the claimants may simply 
wish to establish that they are the holders of 
some particular interest that entitles them to 
do things that might otherwise constitute an 
offence38 or a tort.39

Alternatively, the claimants may accept 
that certain of their interests have been inter
fered with (either temporarily - e.g. by the 
grant of a licence - or permanently, amount
ing to an extinguishment) but wish to estab
lish that they still are the native title holders 
of whatever remains.40

Finally, whilst recognising that their in
terests have in fact been extinguished the 
claimants may still wish to establish that they 
were once the appropriate native title hold
ers, as a result of which they may be entitled 
to compensation (via s.50 NTA) and/or such 
other remedies as might be available.

Other parties
Other parties may not wish to (or may 

not have the resources to) oppose all aspects 
of the claim.

A party might simply wish to ensure that 
the claim seems legitimate, and may be con
tent to leave it to others, such as the tribunal 
itself, counsel assisting, the Government, or 
some other party to perform this function.

More commonly, a party may simply 
wish to argue one or more issue concerning 
only part of the land claimed. For example, 
a party may wish to argue that its interest 
extinguishes native title in respect of the land 
subject of that interest, or that its interests 
(perhaps as the holder of some statutory or 
proprietary interest - e.g. a grazing licence41 
- or as a recreational user of the land42) 
should be protected in the event of native 
title being established.

Above are the next two 
sections of this article. 
Balance will continue to print 
the remaining four parts over 
the following issues.
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197.

3 Under the common law the existence of tra
ditional rights may confer certain benefits - e.g. 
rights of entry and use pursuant to a reservation in 
a pastoral lease, or rights to control access to 
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Supreme Court of Western Australia, Heenan J., 
15th August 1995). See also s.211 NTA.
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Mary Edmunds in Conflict in native title claims 
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lapping claims have already emerged in some 
early native title applications including the Wik 
Peoples claim (QC 94/3), Gurubana - Gunggandji 
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identification by applicants of their interests and 
objectives. His Honour says (at page 14):- 
Traditional Aboriginal decision-making is non
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cases consultation is time consuming and re
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pleted before lodgment or even mediation. Both 
the Tribunal and representative bodies may be 
involved in assisting applicants in resolving inter
nal differences and to identify the distribution of 
their interests as the first element of the mediation 
process. In some cases this will involve resolu
tion of differences with other Aboriginal lan
guage groups who are not applicants.

6 AGPS, 1981.

7 Majar & Ors v. The Northern Land Council 
(1990) 37 FCR 117

8 AGPS, 1988.

9 See report (supra) para. 10. Helmut Pareroultja 
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10 This contention underlay proceedings later 
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ants for the reason that such a grant would extin
guish the native title rights of the Pareroultja 
group. See Pareroultja v. Tickner (1993) 42 FCR 
32.

11 AGPS, 1980. Note that it is not unusual 
for one person to qualify as a traditional owner of 
more than one estate (notwithstanding that those 
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20 In the Warumungu Land Claim, AGPS, 1988, 
Maurice J. carefully considered the interests of 
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Jones v. The State of Queensland (unreported, 
Supreme Court of Queensland, Dowsett J., 23rd 
March 1994); Re. Waanyi People’s Native Title 
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nal and Torres Strait Islander Affairs (1994) 54 
FCR 144; Western Australia v. Tickner (1994) 49 
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. See discussion in Pareroultja v. Tickner (1993) 
42 FCR 32.

38 For example s.404 Lands Act 1994 (Qld) and 
similar waste lands legislation elsewhere creates 
an offence of trespass where a person occupies 
etc. certain Crown Land unlawfully . If the 
relevant legislation did not extinguish native title 
and if that person was the holder of a native title 
interest that allowed him to occupy that land then 
he would probably not be doing so unlawfully . 
See too Mason -v- Tritton (1993) 70 A Crim R 28 
(Young J.); (1994) 34 NSWLR 572 (C/A); Sutton 
v. Derschaw (unreported, Supreme Court of West
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by statute (e.g. s.47 Pastoral Land Management 
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40 For example a number of claims have been 
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account of reservations in pastoral leases.

41 c.f. R -v- Toohey; ex parte Meneling Station 
Pty Ltd (1982) 158 CLR 327.

42 c.f. Aboriginal Land Commissioner 
(Toohey J )Limmen Bight Land Claim Report 

AGPS, 1981; Yorta Yorta Native Title Claim 
(supra).
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