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-30° to +30°: Law Librarian Exchange at NTAG
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When Karen 
MacLaurin, armed with 
a sense of adventure and 
a desire for a different 
experience, decided that 
she would seek a job ex
change, Darwin was not 
the first place she 
thought of. In fact, 
when, in September 
1995, she began send
ing off letters to a vari
ety of institutions that 
run law libraries 
throughout the world,
Darwin was not even on 
the list.

However, fate and 
the Internet have their way with these 
things and Karen is currently doing a six 
month exchange, not only of jobs, but 
also of pets, houses, cars and indeed 
lives with Julie Fisher, Law Librarian at 
the Northern Territory Attorney-Gener
al's Department.

Karen, in her regular life, is Execu
tive Director of the County of Carleton 
Law Association and among many other 
things, runs the library at the Ottawa 
Court House. The County of Carleton 
Law Association is a voluntary bar asso
ciation of Ottawa and area lawyers and 
judges, serving some 1400 members, 
who, through their annual fees maintain 
a library in the 40-odd court-roomed 
Court House, where statute has declared 
that space shal 1 be prov ided free of charge 
for this purpose.

As Karen tells it, she was looking for 
a change and her counterpart, Julie 
Fisher, sought variety. This seems to 
have led to an amicable exchange and 
Karen, who arrived here in April, will 
have six months of glorious Darwin Dry 
to enjoy before she returns -to Ottawa 
with its temperature variation of -30° to 
+30°. She is accompanied by her 12 year 
old son who by accounts is settling well 
into Australian culture and has even 
picked a side to support in the State of 
Origin - a testament to the adaptability 
of kids.

Darwin has-exercised its tried and 
true charm on Karen and she admits

readily to being a fan of the vegetation, 
the water, the family-oriented and laid 
back lifestyle and ceiling fans.

The portabi lity of her chosen profes
sion has meant that Karen has had few 
problems settling into her working life 
at NTAG, but she remarks on the differ
ence in the type of activities she under
takes working in a governmental envi
ronment. Her work in Ottawa provided 
a service in the main to private practi
tioners in a court setting and often in a 
life and death hurry, whereas as librar
ian at the SFNT, she is able to undertake 
in depth and ongoing research into mat
ters with policy and consequently 
societal implications.

When questioned on the differences 
in the use of current technology in the 
research role between her two positions, 
Karen notes that although the Ottawa 
library was automated in 1986 and the 
NTAG's department in 1994, both areas 
would now be functioning at a similar 
level.

Her impression is that the Australian 
experience indicates a more whole
hearted and committed approach to the 
use of Internet and CDROM in the legal 
research arena, coupled with an under
standing of the need to commit resources 
in this direction. Growing pains and 
techn ical concerns encountered are sim i- 
lar in both experiences.

Like the Australian legal profession, 
the Canadian profession has been com

paratively slow to move to 
the use of Internet and e
mail facilities, but once con
vinced of its benefits, has 
moved rapidly towards full 
automation.

Karen's experience and 
knowledge of law societies 
and associations in Canada 
provides some interesting 
comparisons for the Aus
tralian profession.

The Law Society of 
UpperCanada(Ontario) has 
recently released a mission 
statement which surprised 
its members as it declared 
itself to be a body which 

operated in the public interest, rather 
than the interest of the legal profession. 
Membership of this organisation, which 
has responsibility for discipline, profes
sional indemnity insurance and practis
ing certificates is compulsory.

Two other lawyers' associations - the 
Canadian Bar Association (Ontario) and 
the County and District Law Presidents' 
Association, representing respectively 
the Toronto lawyers and regional law
yers - are in the process of joining to
gether to form a group which will repre
sent the interests of lawyers in that prov
ince.

Karen's perception of the problems 
facing the profession in Canada sup
ports the view that many of these are 
paralleled in the Australian profession.

Cuts in legal aid have decimated the 
work available to the criminal bar, re
sulting in the need for those lawyers to 
diversify; changes in the emphasis of 
the profession brought about by eco
nomic variants require Canadian law
yers to adjust their areas of expertise; an 
over supply of law graduates and an 
under supply of articled clerkships make 
it difficult for graduates to complete 
their legal training; native Canadians 
are at times disadvantaged in their entry 
into the legal profession and must be 
given special help by the university sys
tem; a busier and more cutthroat profes-
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Insurance Litigation
continued from p. 14

Issue 3
Intervention in the conduct of the 

proceedings.

Drummond J in Movitor, said this in 
relation to Grovewood:

"Light man J held that, because 
there was no sale of a cause of 
action belonging to the company 
by the liquidator which would 
have been within the exemption 
from maintenance and champerty, 
the fact that the purchaser from 
the liquidator of a share in the fruits 
of the litigation was to be involved 
in the conduct of the litigation made 
it champertous." (at 594).

Similarly, in Magic Menu Systems 
Pty Limited v A FA Facilitation Pty 
Limited (1996) 137 ALR 260 (appeal 
dismissed on 20 January 1997, 
unreported), the court held that:

"... if the purchaser of a share 
of the fruits of litigation 
between others is also entitled, 
under the purchase agreements 
to involve himself in the litigation, 
(hat will be sufficient to turn an 
otherwise lawful transaction into 
one that involves both unlawful 
maintenance and champerty." 
(at 272).

Lindgren J did not need to formally 
address the issue, because he 
concluded that under the amended 
agreement FAI had no more than a right 
to be kept informed and to invoke 
mediation procedures described in the 
Creditors Recovery Service Facility, 
while leaving ultimate control of the 
proceedings with the Insured.

Lindgren J concluded that the 
liquidator of Tosich had the power to 
enter into the insurance agreement with 
FAI.

Summary
In order for an insurance litigation 

funding arrangement to be valid it must 
satisfy the following requirements:

(i) it must effect a sale or disposition 
of the cause of action or of the fruits 
(or a share of the fruits);

(ii) it must constitute a bona fide 
exercise of power by the 
liquidator. In this respect it 
will be important for the 
liquidator to obtain the 
consent of the creditors or a 
committee of inspection or of 
the Court to the proposed 
assignment; and

(iii) where there is a sale or 
disposition of the recoveries, 
the funder should not have 
control over the conduct of the 
proceedings.

Consequences of 
Invalidity

If an insurance litigation funding 
arrangement does not comply with 
above requirements the possible 
consequences of invalidity include 
the following:

(a) the insurer will not be able to 
require payment of the premium 
notwithstanding funding 
having been provided;

(b) liquidators who have paid a 
premium in advance of funding, 
may not be able to receive 
compensation from the 
company's assets:

(c) indemnities for adverse costs 
orders granted by insurers are 
unenforceable;

(d) liquidators who have borrowed 
funds mistakenly believing 
that the debt is underwritten 
by the insurer are left with 
personal exposure; and

(e) parties who have been sued 
by liquidators in reliance upon 
litigation funding will seek a 
stay of proceedings (on the 
grounds that the insurance 
litigation funding arrangement 
is invalid) to frustrate the 
liquidator's activities and 
diminish his resolve in the 
proceedings.

Given the possible consequences 
of invalidity of a litigation funding 
arrangement and the rapid expansion 
in their use by liquidators in the last 
two years, Lindgren J's decision in 
Tosich is an important one.

NEEDED
Chairpersons 

of Disciplinary and 
Inability 

Appeal Boards
The Commissioner for Public 

Employment, Mr David Hawkes, is 
responsible for administering the 
Public Sector Employment and 
Management Act.

Since 1993 a Disciplinary 
Appeal Board and an Inability 
Appeal Board have been 
established under this legislation.

Chairpersons of these Boards 
have generally been local legal 
practitioners and the Commissioner 
seeks further Expressions of Interest 
from any practitioners nominated as 
a chairperson for either of these two 
Boards.

Anyone interested in obtaining 
further information can do so by 
contacting the Commissioner's 
office on 8999 5511 (ph) or 8941 
1895 (fax).

Law Librarian 
Exchange
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sion has created something of a de
mise in the mentoring system and the 
ability to network personally. Karen's 
law association is working very hard 
to rectify some of these problems.

Members of the profession in 
NTAG's department are indeed fortu
nate in being able to tap into the 
knowledge and experience Karen has 
brought with her from Canada, and 
even more fortunate that this exper
tise is accompanied by the enthusi
astic intelligence (and possibly even a 
liking for lawyers) that Karen exhibits.

The Law Society wishes Karen 
every enjoyment of her time in Darwin 
and her subsequent travels in Aus
tralia.
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