
ills and Power of Attorney
NEW - A NATIONAL WILLS AND POWER 

OF ATTORNEY REGISTER

Legal firms and their practitioners are 
set to benefit from a new Australia-wide 
register which aims to provide an inde
pendent, confidential and secure Aus
tralian facility to confirm the existence 
and location of every person’s last Will 
and to record Powers of Attorney.

The national register of Wills and 
Powers of Attorney is the culmination of 
several years’ planning and wide con
sultation by Adelaide-based company 
the WillsTrust of Australia Pty Ltd (“the 
WillsTrust”).

Legal firms will be able to become 
“Register Members” and benefit from -

• regular reports of relevant deaths, 
collated from all Australian States 
and Territories

• electronic registrations ofWills and 
Powers of Attorney

• progressive ‘validation” of exist
ing will banks

• potential to improve risk manage
ment

• privileged access to the register

• efficiency in staying in touch with 
Will clients (address updates etc.)
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HIGH COURT NOTES 
Suggested Title: Costs Orders

Affecting Third Parties

Courts - costs - power of Family Court to 
make order “as to costs and security for 
costs” as is just - whether court may 
order stranger fund costs of party.

In Re JJT; ex parte Victoria Legal Aid 
([1998] HC A 44,25 June 1998) by s 117( 1)

The Wills register records -

• date of the last Will

• name and address of the executor/s

• location of the Will

• the existence of specific funeral 
directions

• the existence ofpre arranged or pre 
paid funeral plan

The WillsTrust will not sight Wills, store 
original Wills or be involved in the prepa
ration of Wills or the administration of 
deceased estates.

It costs $30 for testators to register a Will 
with spouses/partners paying a reduced 
fee for simultaneous applications. Power 
of Attorney registrations (including a 
photocopy) cost $30. Pensioner dis
counts apply.

Managing Director Mr Christopher 
Dean said the WillsTrust had identified 
a social benefit from having a register, 
which can be accessed by family mem
bers and their advisers at times of great 
stress to families. “At the time of death 
of a testator or whenever a person be
comes legally incapacitated the national 
register will enable family members, legal

the Family Law Act provides that sub
ject to ss 117(2) each party is to bear its 
own costs. By si 17(2) the Act author
ises the court to make such order “as to 
costs and security for costs” as the court 
considers just. A judge in the Family 
Court relied on this provision to order 
that Victoria Legal Aid either provide 
legal services, or equivalent funds, to 
ensure a child who was a party to litiga
tion between her parents was repre
sented. The majority of the High Court 
held si 17(2) of FLA referred to “costs” in 
the conventional sense and referred to 
payment by one party to litigation of 
money by way of a part indemnity for 
costs actually incurred by another party

advisers and funeral directors to source 
critical information”, he said.

Mr Dean said that legal practitioners and 
their professional bodies have expressed 
great interest in the new service and that 
individual consultations with lawyers 
had enabled the WillsTrust to develop 
and tailor its service for the benefit of 
lawyers and their clients. The Wills 
Trust service is underpinned by strict 
confidentiality and security and access 
to the Wills register is generally only 
available after the WillsTrust has re
ceived a death advice from a funeral 
director or from death information col
lated from all Australian States and Ter
ritories.

For Further information please contact 
Christopher Dean on (08) 8227 0522 or 
facsimile on (08) 8227 0599 or e-mail: 
admin@willstrust.com.au. The company 
also has a web page at 
http://www.willstrust.com.au.

to the litigation. The majority concluded 
that si 17(2) of FLA did not authorise an 
order that a stranger to the litigation 
provide resources to enable a party to 
the litigation to obtain representation: 
Gaudron J with Hayne J [91 -94]; Gummow 
Jwith Callinan J [133]. Kirby J dissented. 
Callinan J distinguished cases where the 
court had accepted that a power to award 
costs included a power to award costs 
against a non-party as being limited to 
circumstances where the non-party has 
an interest in the subject of the litigation 
[ 131 ]. By s68L(2) the FLA authorised the 
Family Court to make such orders as were 
necessary “to ensure that separate repre
sentation” of children. The maj ority con-
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