
c lients at Risk
Earlier this year the Coroner made recom
mendations following an inquest into the 
deaths of two persons in custody.

Following the Coroners recommendations, 
the Supreme Court published a “Practice 
Direction” setting out the Procedure that the 
Court desired practitioners to follow in re
spect of clients “at risk” of personal harm.

The Ethics Committee was recently asked 
to provide advice to practitioners on their 
duties in implementing these recommenda
tions.

The text of the letter of advice of the Ethics 
Committee is set out below for practitioners 
assistance.

The Law Society has written to the Chief 
Justice requesting some amendments to the 
Direction as set out in the letter.

The responsibilities of a lawyer in situations 
where a client might harm himself or herself 
are ascertained by balancing competing pub
lic interests. The result of that balancing 
process will vary with the facts and the ad
vice of the Ethics Committee and is not in
tended to necessarily apply in other circum
stances.

There are authorities practitioners can turn 
to for guidance if they have to carry out this 
balancing exercise themselves or the Ethics 
Committee can make rulings on specific facts.

1. If a solicitor, in the course of taking in
structions from a client in custody, forms 
the opinion as a result of the conduct, 
demeanor or statements of the client, 
that the client is “at risk”, the solicitor 
should inform the client that the solici
tor has formed that opinion.

2. If the solicitor forms the opinion re
ferred to above, the solicitor should seek 
instructions as to whether or not the 
client consents to the solicitor passing 
on information concerning the clients 
potential for self harm to the Court or 
Prison authorities.

3. If the client does not consent to the so
licitor passing on information concern
ing the clients potential self harm to 
Courts and Prison authorities, the so
licitor should nevertheless inform those 
authorities that he or she has formed 
the view that the client may be at risk in

order that the procedures set out in 
Practice Direction Nol of 1998 can 
be followed.

Not all information that a solicitor re
ceives about a client will be confidential or 
privileged. Observations made by a so
licitor about the conduct or demeanor of a 
client in prison are unlikely to be privi
leged or confidential. However, as it is 
likely that a solicitor’s view will be formed 
by a combination of privileged and no- 
privileged information, one should answer 
the question as though the information was 
privileged.

The existing Conduct Rules on their face 
do not provide for any relevant exception 
to the duty to maintain client confidenti
ality. The relevant rules are:

9.2 “Subject to...any statutory provisions 
to the contrary and except for such 
communications as may be inciden
tal to the normal conduct of the mat
ter or unless otherwise instructed by 
his client, a practitioner shall not 
(whether his retainer be terminated 
or not) disclose any information 
which has come to him in the course 
of handling any matter.”

9A1 “A practitioner shall give undivided 
fidelity to his clients interest 
unaffected...by the practitioners per
ception of the public...interest.”

These rules reflect and raise issues of con
fidentiality and legal privilege.

Both of these principles are grounded in 
public policy. It is in the public interest 
that confidential professional communi
cations between solicitor and client should 
be uninhibited by any fear of disclosure. 
There is however sufficient authority to 
deny the existence or operation of the privi
lege where it would extend to protect com
munications which were directed against 
the public interest.

The notion of overriding public interest 
has generally been applied in the context 
of cases of crime and fraud, but it has been 
extended to powers used for an alterna
tive purpose and matters contrary to pub
lic policy. In the field of health law, it has 
been used (obiter) in the context of risk to 
a patients life .

It would be against public policy to preveni 
the disclosure of information which may save 
a clients life. In such circumstances the pub
lic policy principles of privilege and confi
dentiality would give way, so as to allow 
disclosure of relevant information.

The exercise is of course a balancing of com
peting public interests and in other circum
stances, the result may be different.

Relevant factors in this case are that the cli
ent is already in custody, the person at risk 
is the client, and the information to be passec 
on is not against the clients legal interest 
Further, disclosure to the Court in accor
dance with Practice Direction Nol of 1998 
is an appropriately limited disclosure, save 
possibly for one issue. Paragraph 1 of the 
Practice Directions sets out:

“Where there is information available 
to a prosecutor or counsel for an ac
cused person that a prisoner or persor 
who may become a prisoner may be a 
risk if remanded into custody or com
mitted to a prison that information 
should be disclosed to the Court as soor 
as possible.”

If the information is available to the pros
ecutor, it is presumably not privileged oi 
confidential and the detail of the informatior 
may be disclosed. In the case of a solicitoi 
for an accused , it may go too far to require 
the disclosure of the detail of whatever in
formation has been provided to the solicitor 
The purpose of disclosure to the Court is sc 
that the Sheriff and Prison officers may ei
ther immediately classify the prisoner a; 
being “at risk”, or at least make independen 
inquiries. It is sufficient for these purpose* 
if the solicitor advises the Court that he oi 
she has formed the opinion that the clien 
may become “at risk”, without disclosing 
the detail of the information upon which tha 
opinion had been formed.

It may be that paragraph 1 of the Practice 
Direction is framed too widely in its presen 
form and the Law Society will take up wit! 
the Chief Justice the issue of amending the 
Practice Direction to accord with this ad 
vice. It will also take up the issue of ensur 
ing no adverse inference can be drawn as i 
result of the provision of information o 
opinion.
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