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Law Council Must 
Continue National 
Profession Reform 
Push: President

The newly-elected President of the Law 
Council of Australia, Mr Fabian Dixon, says the 
Council, and its member bodies, must continue 
to drive the national reform of legal profession 
competition and regulation, given that such 
reform will bring significant benefits to both 
lawyers and their clients.

Mr Dixon’s comments follow a year of sub
stantial Law Council activity aimed at imple
menting itsNational Co-operation project, which 
would provide a national approach to the opera
tion, and regulation, of the Australian legal 
profession, and would enhance competition 
within the profession.

A key component of the National Co-opera
tion scheme would be the adoption of a national 
‘travelling’ practising certificate, which would 
enable lawyers to provide legal advice and serv
ices in each State and Territory of Australia.

Other aspects of the scheme, which are being 
considered by the Council under the scheme, 
include the regulation of multidisciplinary prac
tices, admission qualifications for lawyers, pro
fessional indemnity insurance, the reservation 
of legal work for lawyers, incorporation of legal 
practices, fidelity funds, and trust account regu
lation.

Mr Dixon says that while the legal profes
sion, through the Council and its constituent 
bodies, has been very active in the push for 
national competition reform, the proposals for 
reform must now be locked-in and presented to 
regulatory authorities for their approval, before 
the National Competition Policy deadline in the 
year 2000.

The National Competition Policy was signed 
by each State and Territory government in 1995 
to ensure that laws restricting competition were 
reviewed and, if appropriate, reformed.

“The Law Council has worked pro-actively 
over the past year to develop its reform policies 
aimed at enhancing the legal profession’s com
petitiveness” says Mr Dixon.

“But it is now time for the Council, and its 
constituent bodies, to develop the legal profes
sion’s final positions on national reform pro
posals, for consideration by the Standing Com
mittee of Attomeys-General and the National 
Competition Council. The legal profession

should then play a leading role in relation 
to the implementation of those reform 
proposals.

“The reform proposals will be of signifi
cant benefit to both legal practitioners, and 
their clients.

“Thenational ‘travelling’ practising cer
tificate, for example in enabling legal prac
titioners to practise law in each State and 
Territory on one licence, recognises that 
many clients today have national and inter
national operations.

“For legal practitioners, the reform will 
mean that they will be able to service their 
clients regardless of State and Territory 
boundaries.

“Additionally, the reform of regulations 
relating to the operations of multi-discipli
nary practices - currently being discussed 
within the Law Council - would enable 
lawyers to adopt more flexible business 
practices and structures, in order to better 
serve their clients. This reform would, of 
course, need to be done without diminish
ing lawyers’ ethical standards and profes
sional responsibilities.

“Some clients may prefer a ‘one stop 
shop’ concept, and through multi-discipli
nary practices they would, for example, be 
able to obtain legal and accounting advice 
from the one firm. This would enhance 
choice for clients both in the city and in 
rural areas.

“There are many other aspects to the 
Law Council’s national co-operation 
project which will benefit lawyers, but 
mostly importantly, their clients.

“It is for this reason that the Law Coun
cil, and its constituent bodies, must con
tinue the major push to legal profession 
reform which has already come so far.”

Law Council Supports 
Judge’s Legal Aid 

Comments

The Law Council of Australia says it 
supports comments made by the Chief 
Justice of the Family Court, Chief Justice 
Alastair Nicholson, that the Federal Gov
ernment’s legal aid cuts have caused a crisis 
in the family law area, and that the Govern
ment’s reluctance to appoint additional 
Family Court judges is one of the problems 
behind delay in the Court.

And the Council has called on the Attor

ney-General, the Hon. Daryl Williams AM 
QC MP, to urgently provide much-needed 
details regarding his plans for a federal mag
istracy.

The Government’s legal aid cuts are con
tinuing to have a devastating effect on the 
family law system, and the Chief Justice’s 
comments in this regard go to show that it is 
not only legal practitioners who believe this 
to be the case - it is the judiciary as well” says 
the President of the Law Council, Mr Fabian 
Dixon.

The Chief Justice’s comments should send 
a strong signal to the Government that its 
legal aid cuts are not improving the justice 
system - they are, in fact, going a long way to 
destroying it.

“The Law Council also agrees with the 
Chief Justice that it is imperative that more 
judges are appointed to the Family Court. In 
a recent submission to the Attorney-Gen
eral, it was recommended that additional 
judges be appointed to the Court, to try to 
decrease the extremely concerning level of 
delay in the Court.

“The Attorney-General yesterday raised 
again his proposal for establishing a federal 
magistracy to address the problem of delay 
in the Family Court.

“The Attorney now acknowledges that 
delay is a problem in the Family Court - an 
acknowledgement the Law Council welcomes 
- and he appears to consider that a federal 
magistracy ...provides an alternative solu
tion to the problem of delay in the Family 
Court.”

“The Attorney first raised his federal mag
istracy proposal in May 1996, and his De
partment released, early last year, a short, 
confidential paper which set out a number of 
options for a federal magistracy.

“The Law Council responded by indicat
ing that there were widespread, differing 
views in the legal community as to the pro
posal.”

“On balance, the Law Council indicated 
that it had no fundamental objection to the 
concept of federal magistrates, provided the 
magistrates were appointed directly to each 
Federal Court - but the Council saw no 
justification for the establishment of a sepa
rate magistrate’s court. The Law Council 
indicated that the details of the proposal were 
fundamental - particularly the funding ar-
rantrpmmtc
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“The problem the Law Council had, and 
still has, is that, some 29 months after his 
initial announcement, the Attorney has still 
not provided any substantive details of the 
proposed separate magistracy, the adminis
trative model for it or, most importantly, 
details of its funding.

“The Law Council is still not convinced 
that a federal magistracy will solve the cur
rent problems in the Family Court, and urges 
the Attorney to provide much-needed details 
regarding his plans.

“The Law Council is extremely concerned 
about:
• the level of legal aid for Family Court 

matters
• the demonstrated large number of liti

gants in person. The Family Court re
ports that in 35% of all cases coming 
before it, one party is unrepresented.

• the appalling problem of delay in the 
Family Court, which both the Law Coun
cil and Chief Justice Nicholson have been 
highlighting.

These problems continue to confront the 
Family Court, its litigants and the legal pro
fession, here and now. The Attorney has not 
posed any time-frame for, and detail of, the 
establishment of a federal magistracy, and the 
Law Council considers that even if a proposal 
was agreed upon today, the lead time for its 
establishment would be at least one year.

“The Law Council is very disappointed 
that the Attorney, while at least appearing to 
acknowledge the problem of delay and un
represented litigants in the Family Court, is 
still talking in terms of proposals rather than 
substantive action.”

Reverse Legal Professional 
Privilege Legislation, 

Urges Law Council

The Law Council of Australia is urging the 
Victorian Government to immediately re
verse legislation of abrogating legal profes
sional privilege in Royal Commissions, warn
ing that the abrogation of the privilege could 
lead to a “gross miscarriage of justice.”

The Victorian Upper House yesterday 
passed the legislation, which would abrogate 
legal professional privilege in the Dawson 
Royal Commission into Victoria’s gas crisis.

Legal professional privilege renders confiden
tial, and prevents the compulsory disclosure 
of, communications between a client and a 
legal adviser about legal matters.

The Law Council is warning that the abro
gation of legal professional privilege in the 
Dawson Royal Commission may seriously 
undermine the essential trust required be
tween lawyers and their clients, and may thus 
erode the ability of the Royal Commission to 
make proper findings under its terms of ref
erence.

“Legal professional privilege is an estab
lished rule of law which underpins the admin
istration of justice in Australia” says the Law 
Council ’ s President-elect, Dr Gordon Hughes. 
“It does so by promoting candour, and trust, 
in communications between lawyers and their 
clients.”

“If legal professional privilege is denied, 
clients will perceive that anything they say to 
their lawyer may eventually be used against 
them, and thus the essential trust between a 
lawyer and their client will be lost.”

“Sir Daryl Dawson, when a High Court 
Judge, himself urged that legal professional 
privilege was essential in maintaining a fair 
justice system. In the case Baker v Campbell 
(1983), Justice Dawson, as he was then, said 
‘... if a client cannot seek advice from his legal 
adviser confident that he is not acting to his 
disadvantage in doing so, then his lack of 
confidence is likely to be reflected in the 
instructions he gives, the advice he is given and 
ultimately in the legal process of which the 
advice forms part. ’

“Legal professional privilege is a doctrine 
which must be preserved, unless there are 
exceptional circumstances where higher pub
lic policy interests require its abrogration. In 
the case of the Dawson Royal Commission, 
the higher public policy interest has not been 
demonstrated.”

“The amendments to the Evidence Act 
195 8, which effectively abrogate legal profes
sional privilege in Royal Commissions, seem 
to have been justified by the Victorian Gov
ernment wanting the Dawson Royal Com
mission to report by mid 1999.”

“In the second reading speech in the Victo
rian Parliament, the Treasurer of Victoria the 
Hon. Alan Stockdale MP, referred to the 
effect of the amendments as being ‘.. .to ensure 
that valuable time and resources are not wasted 
on associated litigation or technical legal dis

putes about whether various vital evidence 
should be produced to a commission.”

“While the Law Council agrees that the 
Dawson Commission needs to report in a 
timely fashion, it is absolutely essential that 
the Commission does not “cut comers” in 
achieving this, and that is exactly what the 
abrogation of legal professional privilege 
allows.”

“It must also be realised that the abroga
tion of legal professional privilege will now 
not just be limited to the Dawson Royal 
Commission - it will apply to any further 
Royal Commission, and this sets a very 
dangerous precedent which is totally unjus
tified.”

“The Law Council calls on the Victorian 
Government to urgently repeal the legisla
tion abrogating legal professional privilege.”
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Melbourne Agents

Jerrard & Stuk is an eight partner 
Melbourne CBD Commercial law firm. 
We welcome referrals and agency 
work in:
• Commercial Litigation and Dispute 

Resolution (Victorian and Federal)
• Taxation (domestic and international)
• Public listings and ASX transactions
• Insolvency
• General Commercial Law, especially in 

relation to:
• Motor vehicle industry
• Textile industry
• Retailing
• Plastics

• Employment and Discrimination Law
• Franchising
• Administrative and Constitutional Law
• Commercial Crime, particularly 

matters involving the DPP, ASC, Police 
& ATO investigations, warrants and 
subpoenas

Please contact Steven Jerrard,
David Lurie or Stephen Newman.

3rd floor, 595 Lt Collins St, Melb 3000 
Tel (03) 9278 4111 Fax (03) 9629 5507 

Email js@ocean.com.au 
Internet Website http://js.com.au

November 1998


