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Constitutional Values 
and the Independence 

of the Judiciary
Given the current Northern Terri

tory Government’s Constitutional Con
vention, it is probably an appropriate 
time to pause and consider:
(a) what values should underlie our con

stitutional arrangements;
(b) what practical goals arise from such 

underlying values;
(c) what constitutional structure and 

provisions are required to achieve 
the goals.
There are two obvious primary val

ues. First, it is for the people of the state 
to determine by whom they are to be 
represented and governed. Second, the 
institutions of government and the offi
cials and agencies of the government 
exist foi the public, to serve the interests 
of the public. These are the values of 
open and accountable government. They 
give rise to the following goals.1
(a) government must be conducted 

openly;
(b) public officials and agencies must be 

made accountable for their actions;
(c) there must be integrity both in the 

process of government and in the 
conduct to be expected of public 
officials.
In order to achieve these goals it is 

important, among other things, that there 
be a separation of powers and that the 
Constitution describe the fundamental 
relationship between the three parts of 
the government: the parliament, the ex
ecutive and the judiciary. More specifi
cally, the Constitution should provide 
for an independent judiciary because 
they may otherwise be susceptible to 
change that is likely to undermine the 
values and goals referred to above and 
because, adequately drafted, there is 
unlikely ever to be a need to remove or 
amend such constitutional provisions. 

An independent judiciary is neces

sary because the institution 
promotes the rule of law and 
precludes the other areas of 
government from exercising to
tal power. It is a means of ensuring 
accountability and integrity in the proc
esses and workings of government. It 
protects the citizens from arbitrary or 
oppressive executive conduct.

Peace and order can be maintained 
only by rule of law. Peace and order only 
exist when there is general conformity 
with a priori rules, breach of which re
sults in penalties, nullification, liability 
to remedy the breach or other disadvan
tages2.

For the judiciary to adequately ad
minister the rule of law it must be seen to 
be impartial, independent of government 
and of any other centre of financial or 
social power, incorruptible by prospects 
of reward or personal advancement and 
fearless in applying the law irrespective 
of popular acclaim or criticism. Judicial 
independence requires that:
a) the judiciary shall decide matters 

before it in accordance with its impar
tial assessment of the facts and its 
understanding of the law without 
improper influences;

b) the judiciary has jurisdiction, directly 
or by way of review, over all issues of 
a justiciable nature;

c) the other institutions of government 
respect and observe the proper ob
jects and functions of the judiciary. 
The four elements of judicial method

are impartiality, procedural fairness, pur
suit of justice in accordance with law and 
exposure to public scrutiny3. Such scru
tiny includes the critical analysis of judg
ments and commentary by the profes
sion and the public on them.

For there to be an independent judi
ciary the Declaration of Principles on
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Judicial Independence issued by the 
Chief Justice of the Australian States 
and Territories and the Beijing Statement 
of the Independence of the Judiciary in
the Lawasia Region suggest at least the 
following is required:

a) the judiciary should be chosen 
on the basis of their professional skills 
and personal qualities; that is, on the 
basis of proven competence, integrity 
and independence;

b) there should be impartiality in that 
appointment process;

c) judges must have security of ten
ure . Appointment should be until retire
ment age and tenure should not be al
tered during the term of office;

d) removal should only be by the 
Administrator acting on request or ad
vice from parliament and only in excep
tional circumstances on grounds of 
proven misconduct or incapacity. Such 
misconduct is misconduct which makes 
the judge unfit to be a judge. The judge 
who is sought to be removed must have 
a right to a fair hearing. The importance 
for protection against removal is obvi
ous. If the government were able to 
remove a judge with relative ease, there 
would be none too subtle pressure ex
erted upon a judge by the fear of removal. 
There must be security against both di
rect and indirect attacks on tenure;

e) judges must be adequately remu
nerated and provided for adequately 
upon retirement’

f) judges must be free from external 
interference or circumstances. It should
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be unlawful to pass legislation which 
seeks to dictate a result in a specific case. 
Judges need to be immune from being 
sued in their judicial work. This avoids 
vindictive actions and enable judges to 
speak freely when dealing with a case;

g) administrative arrangements af
fecting the judiciary should be under the 
control of the judiciary. In particular, the 
assignment of cases is a matter for judi
cial administration;

h) it is essential that judges be pro
vided with resources necessary to en
able them to perform their functions.

It is also important that justiciable 
matters be dealt with in the ordinary 
court system. The judiciary must have 
jurisdiction over all issues of a justiciable 
nature and exclusive authority to decide 
whether an issue submitted for its deci
sion is within its competence as defined 
by law. The independence and judicial 
method necessary for perpetrating the 
rule of law can only exist in a proper court 
system. Finally the jurisdiction of the 
Supreme Court should not be limited or 
restricted.

ENDNOTES
1. Report of the Royal Commission into 

Comercial Activities of Government 
and Other Matters, Part II pp 1-9; 1
10

2. The Honourable Sir Gerald Brennan, 
Chief Justice of Australia, "Why Be 
A Judge?" (1996) 14 Australian Bar 
Review 89 at 90

3. Ibid p 91

BALANCE 
Published by 

The Law Society of the 
NT

GPO Box 2388 
DARWIN NT 0801

Pill in your tax file number here: ]_ 3

Name:_..............................................

Address:
Phone: ...SMS...??.2!......... Fax;SS-fg...?.??]

Nationality: Ah If.

n imreasingly
tlh issue.

® When can a person be asked to 
provide their tax file number? ® What 
are the implications of data matching? 
« How can Medicare information be 
legally used? » What are the privacy 
laws in relation to consumer credit and 
old criminal convictions? « How can 
an organisation ensure it follows best 
practice in relation to the privacy of 
employees and customers?

There is only one consolidated source of answers to these and 
hundreds of other similar questions: the Federal Privacy Handbook, 
the official publication of the Federal Privacy Commissioner

Published by CCH Australia, this easy to use, loose-leaf reference 
ncludes a fully consolidated, up-to-date version of the Privacy Act 
plus extracts of other relevant legislation such as the Crimes Act.

Guidelines, policy interpretations, codes of conduct, formal 
determinations and relevant court decisions are collected together

in the one consolidated
volume and logically 
indexed by topic.

As privacy issues increase in 
both number and complexity, 
this is the only publication 
you need to ensure you are 
fully informed.

For a complimentary information pack with further details, or to 
order your copy of the Federal Privacy Handbook, contact CCH 
Australia now on 1 300 300 224.

Customer Support
Support@cch.com.au 
1 300 300 224 
1 300 306 224 
web site: www.cch.com.au

04601-0050 BAL 3/98

ISSI*-' Creating VALUE
for Professionals

March 1998


