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The Role of the Office of the 
Director of Public Prosecutions

By Rex Wild QC

The President of the Criminal 
Lawyers’ Association of the Northern 
Territory has asked me to produce 
this month’s contribution to Balance. 
He suggested that I write something 
about the way in which the Office of 
the Director of Public Prosecutions 
operates. Most of what appears be
low is published annually, in some 
form or other, in the Annual Report 
of the Director of Public Prosecutions 
to Parliament.

The Office of the Director of Public 
Prosecutions was created by the Direc
tor of Public Prosecutions Act. It com
menced operations on 21 January 1991. 
The principal functions of the Director 
are to institute, prepare and conduct 
criminal cases on behalf of the Crown 
before the Supreme Courts and the 
Courts of Summary Jurisdiction of the 
Northern Territory and the High Court 
of Australia. Those functions extend to 
all ancillary appellate work and cover 
the prosecution of all defended indict
able matters before the Courts of Sum
mary Jurisdiction and such other de
fended summary matters as are deemed 
appropriate. The Office has taken over 
most of the functions of the Attorney- 
General’s in relation to the prosecution 
of offences.
Role of the Office

The purpose of establishing the Of
fice of the Director of Public Prosecu
tions was to ensure professionalism and 
independence in the institution, prepa
ration and conduct of criminal prosecu
tions in the Northern Territory. The cre
ation of a Director of Public Prosecu
tions system in 1991 was a revolution 
in the administration of criminal justice 
in the Northern Territory The day to 
day control of criminal prosecutions has 
passed from the hands of the Attorney- 
General to the Director of Public Pros
ecutions and hence from the political to 
the professional arena. There is now a 
Director of Public Prosecutions for each 
State and Territory and for the Common

wealth. It is clear therefore that the in
stitution of this statutory position has 
found favor with governments of all 
political persuasions.

Crime has increasingly become the 
focus of media and public attention. 
Politicians, victims’ organisations, civil 
liberties and police lobby groups are all 
extremely vocal in commenting on the 
day to day operation of the criminal jus
tice system. Hitherto, Attomeys-Gen- 
eral have had the sole burden of mak
ing ultimate prosecutorial decisions. 
They have had the responsibility for 
determining whether to prosecute or 
discontinue a prosecution, whether to 
institute an appeal against the leniency 
of a sentence, whether to accept a plea 
to lesser or fewer charges, or whether 
to grant immunities from prosecution. 
Prosecutorial decisions made by politi
cians both here and abroad can become 
subject to distortion or misconstruction 
if they are drawn into the ambit of party 
political debate. Such debate may be 
misconceived or allegations of bias to
tally groundless. Nevertheless, in either 
situation public confidence in the ad
ministration of the criminal law is 
eroded. Decisions on whether or not to 
prosecute politicians, police officers, 
senior public servants and other promi
nent public figures can cause particular 
difficulty. Not surprisingly, the public 
often finds it difficult to understand or 
accept that in his or her prosecutorial 
role, the Attorney-General acts com
pletely independently from Govern
ment. Hence^ the appointment of an 
independent law officer has been seen 
not only to be desirable but also as a 
substantial safeguard of the rights of 
every citizen.
Independence and Accountability

The Director of Public Prosecutions, 
as created by the Northern Territory leg
islation, has complete independence in 
decision-making. This independence 
has been attained by appointing the Di
rector upon the terms of conditions of

office accorded to a Supreme Court 
Judge and by the appointment of the 
director until the age of 65 years or for 
a fixed term. In the latter case, the ap
pointee is eligible for reappointment. In 
addition, the Office has had substantial 
administrative independence.

This independence does not mean, 
as it should not, independence of the 
control of Parliament. The Director is 
accountable to Parliament through the 
Attorney-General. Except as provided 
in the Act there is general freedom for 
the Director to act independently of any 
direction from the Attorney-General. 
There are provisions which require con
sultation with the Attorney-General and 
the Attorney-General may, after consul
tation, issue directions as to a general 
policy to be followed in the performance 
of a function of the director. It may not 
be in reference to a particular case, how
ever. There is a requirement that any 
such direction shall be in writing and 
shall be included in the Annual Report 
of the Director to Parliament.

The independent functioning of the 
Office is a matter of great priority. Since 
the establishment of the Office, to the 
best of my knowledge, there has been 
no single instance where any Attomey-
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General has exercised his authority in 
any matter in which there is a concur
rent jurisdiction. The convention has 
already developed of allowing the of
fice to function as a separate decision
making authority. In consequence the 
prosecution service of the Territory has 
been completely independent both in 
practice and in theory. My predecessor 
reported that he adopted a practice of 
consultation with the Attorney-General 
on an informal but fairly regular basis. 
It is a practice I have continued. I can 
inform the Attorney-General, and hence 
the Parliament if required, of the opera
tions of the Office. Such consultations 
do not affect the independent perfor
mance of the functions of the Office.

In the result, I have been able to re
port to Parliament that there is in exist
ence an independent prosecution service 
which forms an integral part of the 
criminal justice system in the Northern 
Territory. That independence is a sub
stantial safeguard against corruption and 
interference in the criminal justice sys
tem.
Guidelines

Issues as to whether a prosecution 
should proceed, a plea offer be accepted, 
an appeal be instituted, or an indemnity 
be granted arise daily for resolution by 
a Director of Public Prosecutions. All 
the Directors in Australia have met on a 
number of occasions in recent years in 
an endeavour to reach agreement upon 
a common set of criteria to be used in 
determining the vital question as to 
whether or not a prosecution should pro
ceed and, if so, in what form. As a re
sult of those meetings, agreement has 
been reached in formulating universal 
guidelines capable of consistent appli
cation throughout Australia. The agree
ment reached, to which my predecessor 
was a partner, is reflected in guidelines 
and policies which are applied by the 
Office.

Those guidelines and policies are set 
out in the Annual Report. These guide
lines are intended to provide the Crown 
Prosecutors and others engaged in law 
enforcement with clear directions for the 
making of various decisions which arise 
in respect of prosecutions. They will

ensure a better coordinated and more 
consistent approach to the prosecution 
of serious offences throughout the Ter
ritory. They are designed, however so 
as not to preclude the degree of flex
ibility necessary to enable prosecutors 
to cope with variations between indi
vidual cases.

They also set standards against 
which the performance of prosecutors 
and the operations of the ODPP may be 
measured. Additionally, they are de
signed so as to create a public aware
ness and understanding of the policies, 
procedures and decision-making crite
ria adopted by the ODPP. As such, it is 
hoped that they will contribute signifi
cantly to community confidence in the 
administration of criminal justice.

The public is entitled to expect jus
tice and good levels of service and has 
to be reassured that only those who need 
to enter the system should do so; that 
the guilty are convicted and that the in
nocent are acquitted. It is our constant 
aim to gain the wholehearted support of 
the public. We are endeavouring to set 
appropriate standards to ensure that 
members of the public, whether they be 
witnesses, victims, jurors or the defen
dants all be treated fairly and courte
ously.

The guidelines and policies which 
have been formulated contain the prin
ciples and criteria by which it is deter
mined whether or not someone should 
be prosecuted. In every case referred 
to the office, the evidence is first re
viewed. We must be satisfied that there 
is admissible, substantial, and reliable 
evidence, that a criminal offence has 
been committed by an identifiable per
son, and that there is a reasonable pros
pect of that person’s conviction. Sec
ondly, if we are satisfied that the evi
dence provides a reasonable prospect of 
conviction, we must then consider 
whether the public interest requires a 
prosecution. It is not in every matter 
that that will be so.

There are many factors which may 
arise for consideration either alone or 
in combination in determining whether 
the public interest requires a prosecu
tion. Those are set out in the guidelines.

As a matter of practical reality the

proper decision in many cases will bt 
to proceed with a prosecution if there is 
sufficient evidence available to justify 
a prosecution. Although there may be 
mitigating factors present in a particu
lar case, often the proper decision will 
be to proceed with a prosecution and for 
those factors to be put to the court at 
sentence in mitigation. Nevertheless, 
where the offence is not so serious as 
plainly to require prosecution the pros
ecutor must also apply his or her mind 
to whether the public interest required a 
prosecution to be pursued. Ultimately, 
of course, the responsibility for all de
cisions made by the Office rests with 
the Director.

John McKechnie QC is the Director 
of the Public Prosecutions for Western 
Australia and was appointed in 1992. 
He was previously Chief Crown Pros
ecutor which was a nonstatutory office 
holder within the Crown Solicitor’s Of
fice. He reports that the beginning of 
his office -

.... was not without pain. There was 
some in influential positions who say the 
Office as a continuation of the role of 
Crown Prosecutor, with similar report
ing responsibilities (that is to the Attor
ney General of the day). This model was 
sometimes crudely described: A Chief 
Crown Prosecutor with a fridge....

That happily has not been the 
eventuality in Western Australia nor 
in the Northern Territory.
The Mission Statement

Public authorities’ business objec
tives are nowadays described in terms 
of mission statements. The ODPP’s is 
in the following terms:

The mission of the Office of the Di
rector of Public Prosecutions is to pro
vide the people of the Northern Terri
tory of Australia with an independent, 
professional and effective criminal pros
ecution service that:

- operates with integrity
- is fair and just to both victims and 

the accused and
- is sensitive to the needs of victims, 

witnesses and to the interests of the 
community on whose behalf it acts.

It is hoped that the Office presently goes 
some distance towards fulfilling those 
objectives.
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