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em Territory (Administration) Act, but 
subject to the terms of that Ordinance. 
The latter Ordinance limited the compo
sition of juries to male adult persons of 
European race or extraction who had 
resided in the Territory for not less than 
3 months (section 5). This was altered by 
the Jury Ordinance 1919 (No 3) to limit 
it to British subjects who had resided in 
the Territory for not less than 12 months. 
Further limitations were added by the 
Jury Ordinance (No 2) 1919 (No 7). 
Jury qualifications were extended to a 
“half caste”, that is, a person who was a 
British subject with one parent of Eun> 
pean race or extraction, and who was a 
returned soldier, by the Jury Ordinance 
1936 (No 17).

The race and gender restrictions as to the 
composition of juries in the Northern 
Territory were not lifted until the Juries 
Ordinance 1962 (No 30), well before any 
Commonwealth legislation on sex and 
race discrimination.

In 1921 there were some disturbances 
and disorder in Darwin. In a letter by the 
Northern Territory Administrator to the 
Commonwealth Government authorities 
dated 4 August 1921, it was stated-

“The perjury by witnesses and the corrupt 
tion (not necessarily pecuniary) of juries 
(6) in Darwin is common knowledge and 
is the subject of open and general com
ment. It is well understood that no Un
ionist (unless just at present he happens 
to be a taxpayer) will be convicted of any 
offence by a Darwin jury, while it is equally 
certain that on a trumped-up charge

against any non-Unionist a verdict of 
“guilty” will surely be returned. A leading 
solicitor informed me that it is impossible 
to pick twelve honest men from the jury 
panel, and on application to the Police for 
information on the subject elicited no 
better reply. To such low estate has the 
administration of justice fallen in the capi
tal of the Northern Territory.”

As a result, it was decided to suspend the 
system of trial by jury in the Territory 
except in the case of capital offences. This 
was achieved by section 6 of the Observ
ance of Law Ordinance 1921 (section 6), 
providing for trial of indictable offences 
(other than those carrying the death pen
alty) by Judge alone.

The question of whether section 80 of the 
Constitution might still apply to Northern 
Territory indictable offences was raised in 
the case of R v Brown before the Supreme 
court of North Australia (the Northern 
Territory having been divided into 2 juris
dictions in 1926). This resulted in repre
sentations being made to the Common
wealth Minister Abbott, which in turn 
were referred to the Government Resi
dent in Darwin. This lead to the Crown 
Law Officer for the Northern Territory, 
one E.T. Asche, reporting by way of a well- 
reasoned memo to the Government Resi
dent dated 10 September 1929. While the 
memo expressed the view that the matter 
seemed to be covered by R v Bemasconi, 
Asche pointed out that there could still be 
a problem under section 80 with Com
monwealth indictable offences not sourced 
from section 122 of the Constitution and 
in force in the Territory (eg Crimes Act

1914U928). He also felt that it was against 
the spirit of the law to dispense with trial 
by jury for indictable offences, particularly 
as qualified jurors were available in Dar
win. He advised in favour of trial by jury. 
Asche followed this up with a cable to the 
Commonwealth Solicitor-General 
Garran, suggesting that section 6 of the 
Observance of Law Ordinance may be 
unconstitutional, that it might be chal
lenged in the High Court in a forthcoming 
trial and advising an early repeal of section 
6.

Subsequently, the Minister for Home Af
fairs recommended to the Commonwealth 
Cabinet the restoration of trial by jury, and 
this was accepted by the Commonwealth 
Cabinet. The Observance of Law Ordi
nance (No 2) 1930 (No 8) was passed, 
repealing section 6 of the Observance of 
Law Ordinance 1921 and thereby restor
ing full trial by jury in the Territory. A 
similar Ordinance was enacted for the 
Territory of Central Australia (No 6 of 
1930). The two Territories were again 
combined as one in 1931.

To be continued next edition of Balance
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Copyright Amendment (Digital Agenda) Bill 1999
The Federal Government has intro
duced copyright legislation designed to 
update Australia’s copyright law to meet 
the challenges posed by new communi
cations technology, particularly the 
Internet.

The Copyright Amendment (Digital 
Agenda) Bill 1999 will replace and ex
tend the existing technology-specific 
broadcasting right and cable diffusion 
right. It will also encompass the making 
available of copyright material online.

The reforms will include the extension 
of existing statuatory license which ap
ply to educational institutions such as 
schools and universities.

The Bill introduces new enforcement 
measures to enable copyright owners to 
protect their rights in the online envi
ronment.

It will allow retransmitters of broadcasrs, 
such as pay TV operators, to retransmit 
free-to air broadcasts, subject to mak

ing payments to the owners of copy
right in the underlying works.

The reforms proposed in the Bill are 
consistent with new World Intellec
tual Property Organisation treaties 
which are designed to improve copy
right protection in the online environ
ment.

The legislation will be reviewed within 
three years of its commencement.
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