GST AND GENERAL INSURANCE

History now records that the GST
came into effect in Australia on 1

July 2000.

The main piece of legislation
implementing the GST is the A New Tax
System (Goods and Services Tax) Act
1999 (‘GST Act’). The A New Tax
System (Goods and Services Tax)
Transition Act 1999 (‘GST Transition
Act’) contains the transitional rules that
apply to certain supplies or acquisitions
of goods or services after 1 July 2000, and
provisions to accommodate the transition
from the former wholesales sales tax
system.

In this paper all references to section
numbers are references to sections of the
GST Act, except where otherwise
indicated.

The general scheme of the GST Act is
that supplies by GST-registered businesses
attract GST, unless those supplies are
GST-free, input taxed or a special
exception applies (for example under the
GST Transition Act). Acquisitions of
goods or services that are to be used by a
GST-registered business to make GST-
taxable or GST-free supplies give rise to
an input tax credit or, in some instances, a
GST adjustment which reduces the GST
payable by the insurer.

One of the areas of the new tax system
where there is still substantial uncertainty
is the question whether GST-registered
businesses are liable for GST when they
receive compensation payments, such as
commercial

insurance payouts,

settlements and Court awarded damages.
While indications are that the ATO
considers that such compensation
payments attract GST, there is support
from one of the first Court decisions on

the GST where it was held that they do

not.

In contrast, the GST treatments of
different types of insurance policies are
relatively clear. Division 78 of the GST
Act contains the special rules that apply
to calculating the GST payable on an
insurance policy, and in respect of
settlements made by an insurance
company.

Which kinds of insurances attract
GST?
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General Insurance - taxable

The supply of most types of general
insurance attracts GST. An ‘insurance
policy’ is defined in section 195-1 of the
GST Actas:

‘... apolicy of insurance (or of reinsurance)
against loss, damage, injury or risk of any
kind, whether under a contract or a law.
However, it does not include such a policy
to the extent that it does not relate to
insurance (or reinsurance) against loss,
damage, injury or risk of any kind.’
This means that the GST applies not only
to commercial insurance contracts, but
also to statutory insurance schemes such
as workcover and third party motor
vehicle insurances.

Life insurance — input taxed

Life insurance is an input taxed financial
supply. This means that the insurer is not
liable for GST on life insurance premiums,
and the insurer is generally ineligible to
claim input tax credits for GST paid on
goods and services used in connection
with its life insurance business.

Health insurance — GST-free

Private health insurance, as defined under
the National Health Act 1953 is GST-
free. Ambulance service levies and
insurance are also GST-free.

GST and general insurance premiums

General insurance premiums attract GST.
The insurer is liable for GST on the
premium, and as a matter of contract will
add the cost of the GST to the amount of
the premium. The amount of State or
Territory stamp duty payable on the
premium is disregarded, so that GST does
not apply to stamp duties on insurance
policies.!

A GST-registered business can claim an
input tax credit for the GST paid on an
insurance policy (except to the extent
that it makes an input taxed supply).
However under the GST Transition Act,
asa transitional measure no input tax credit
can be claimed in respect of compulsory
third party motor vehicle insurance
policies until 1 July 2003.

No input tax credit can be claimed where
the insurance is acquired for private or
domestic purposes — for example home
and contents insurance or private motor
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vehicle insurance.

What happens when an insurance
company pays an insurance
settlement?

Division 78 of the GST Act contains the
special rules that apply to insurance
companies when they make an insurance
settlement.

Insured/claimant not liable for GST on
the insurance settlement

The party receiving the settlement from
the insurer is not liable for GST on the
settlement proceeds irrespective of
whether the settlement is business related
or private. Section 78-45 provides that
the payment of money, and/or the making
of a supply by an insurer in settlement of a
claim, is not consideration for a supply by
the entity insured or any other entity that
was entitled to an input tax credit on the
premium for the policy.

However, the insured/claimant is eligible
to claim input tax credits for goods or
services purchased from the settlement of
a claim that are to be used to make GST-
taxable or GST-free supplies. The
ordinary input tax credit rules operate,
unaffected by Division 78.

Insurer not entitled to an input tax
credit for insurance settlement

Section 78-20 provides that the payment
of money, and/or the making of a supply,
by an insurer in settlement of a claim is
not treated as consideration for an
acquisition by the insurer. This means that
the insurer cannot claim an input tax
credit in respect of the settlement amount.
The insurer is not entitled to an input tax
credit for the creditable acquisition that
arises otherwise under section 11-5 for the
payment and/or the supply.



GST and general insurance
continued from page 22

Section 78-25 provides that a supply that
an insurer makes in settlement of a claim
is not treated as a taxable supply. This
means that the insurer is not liable for GST
on the amount of the claim that is released
or discharged by the claimant.

If the policy holder was not entitled to an
input-tax credit for the policy premium,
the insurer is entitled to a GST adjustment
(a decreasing adjustment) under section
78-10 that has the same impact as if the
insurer could have claimed an input tax
credit on the settlement amount.

Decreasing adjustment on
settlements

Division 78 also provides for a decreasing
adjustment for insurers in respect of such
payments or supplies made in settlement
of a claim. Certain conditions that are
stated in section 78-10 have to be met for
a decreasing adjustment to be available.
The insurance company needs to know,
before the policy holder makes a claim,
whether the policy holder is entitled to
claim an input tax credit on the insurance
premium.

If there is no entitlement to claim a full
input tax credit for premiums paid on the
insurance policy, the insurer is entitled to
a decreasing adjustment of 1/11% of the
settlement amount under subsection 78-
15(1). On the other hand, if there is
entitlement to a full input tax credit for
premiums paid, the insurer is not entitled
to a decreasing adjustment under
subsection 78-10.

1 GST Act, section 78-5.

If you are a Law Society member
registered with Qantas to receive
fantastic rebates on your travel,
then the following deals will be
even more attractive.

Qantas has extended the “Go Global”
International Sale for purchase up until
30th September for those wishing to
commence their travel from 7 October
2000 to 30 November 2000. Conditions
apply, but fares are as low as $619 return
Darwin Singapore and $1599 Darwin
to UK and Europe.

CALTEX STARCARD
MEMBER OFFER

The Law Society Northern
Territory is pleased to offer
members access to the Caltex
StarCard which entitles
practitioners to a range of services
and discounts not available
individually.

Caltex Australia was selected as the
succesful tenderer by the Law Society
of NSW to supply discounted fuel to
all Law Societies in Australia. Thre are
substantial benefits for members who
choose to use the card, including:

e The lower of a discount of 4.40
cents* per litre off the card price or
the pump price at the time of
purchase for unleaded petrol if the
card price is cheaper than the pump
price on the day. Otherwise, the
pump price will be charged. To
check the card price, visit the Caltex
website at www.caltex.com.au.

e A discount of 2.20 cents* per litre
off the pump price for premium
unleaded.

e (Caltex StarCard can be used at over
2,400 locations nationwide. These
locations include Caltex and
Ampol, and the independent sites
of 7/11, Bogas, Gas N Go, Quick
and Solo if an agreement has been
made with the individual service
stations.

e A full listing of all StarCard
accepting locations is available by
visiting the Caltex website at
www.caltex.com.au. A detailed

To book your trip contact 8982 3366
and identify yourself as a member of the
Law Society Northern Territory Qantas
deal and you will have your quote
reduced again by the appropriate
amount.

Law Society members registered with the
Qantas scheme even receive rebates on
discounted domestic and international
airfares.

For more details on how to register look
out for your practising certificate

monthly invoice that is approved by
the ATO for the reporting of
expenses, including GST.

® Choice of ‘vehicle’ or ‘driver’
specific card. Vehicle cards are
excellent where costs need to be
tracked against a vehicle. Driver
cards are ideal for recording Fringe
Benefits liability per person and
where an employee receives a
vehicle allowance rather than a
vehicle.

® Members can also apply for a Gold
StarCard, which can be used for
regular servicing, and replacement
of worn items at over 2,500
merchants, and have them reported
on their StarCard monthly statement.
The fuel discounts detailed above
also apply to the Gold StarCard.

* No application, set up or report fees.

® Payment is by direct debit on the 21st
day of the month following usage.

* Monthly fee of $4.40* per card for
the first two StarCards per member
account and $2.20* per month for
each additional card. Gold
StarCards are $4.40* per month per
vehicle.

Application forms will be distributed
to all members with their practising
certificate and member packs in
October 2000. Additional copies are
available from the Law Society
Northern Territory.

_ * inclusive of GST

QANTAS DISCOUNTS ON TRAVEL

renewal packs or ring the Law Society
office on 8981 5104 or Mandy Bluett at
Qantas on 8982 3386.

Mandy Bluett at
Qantas can
answer your
questions on the
Law Society

¢ Qantasscheme
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