
ADVOCACY
Re-examination (2)

“— it is always probable that 
something improbable will happen”

Logan E. Bleckley

In determining whether to re
examine there may be signals from 
the witness that assist you. If, in the 
course of giving evidence under 
cross-examination the witness 
indicates that he or she may wish to 
say more on a particular subject, you 
should be able to determine from 
the context whether that will be of 
assistance to you. The message may 
not be as clear as a remark by the 
witness that he or she wishes to 
explain. The witness may be cut off 
by cross-examining counsel or that 
counsel may deftly leap into a pause 
in the answer asking another 
question directing attention away 
from a sensitive topic. You will need 
to be paying close attention to what 
is said by your witness and the body 
language that can be observed in 
your witness when he or she is being 
cross-examined. You should always 
be alive to the prospect that the 
witness may have more to offer or 
may be seeking to explain something 
further.

Having made the decision to re-examine 
a witness it is then necessary to determine 
how and to what extent you will do so. I 
have already observed that the decision 
you make is likely to be taken in both 
hurried and pressured circumstances. In 
determining what to ask, and how to ask 
it, you will need to call upon the fruits of 
your detailed preparation for trial and the 
case strategy that has resulted from that 
process. It is by reference to your case 
strategy that you will determine firstly that 
you need to re-examine and secondly 
what form that re-examination will take.

When you embark upon your re
examination you will have in mind clearly 
defined areas that are to be covered. You 
should have a clearly defined purpose. 
The questions that you ask should be 
carefully formulated in order to contain 
the exercise to the desired areas and the 
fulfilment of the identified purpose.

In proceeding to re-examine you must 
bear in mind the nature of your witness. 
Should your witness be a person who is 
hesitant or uncertain or lacking in 
confidence you will not want that person 
to feel that they have somehow failed the 
test of cross-examination with a 
consequence that they seek to 
overcompensate by giving you responses 
which are thought to be helpful but 
which may be overly helpful and 
therefore of limited assistance. You do not 
want the witness to be providing any 
convenient explanation that occurs to him 
or her. It follows that in the questioning 
process you should not demonstrate by 
word or demeanour any concern or 
displeasure with the evidence that has 
fallen from the witness in the course of 
cross-examination. It is better to approach 
re-examination in a low key and matter 
of fact way.

In re-examination you are not entitled to 
ask leading questions. However you are 
able to take the witness to the matter that 
requires elaboration, explanation or 
qualification. You may do this by referring 
the witness to the topic to be addressed 
and then, as best you are able, reminding 
him or her of the answer given. Such an 
approach helps to focus attention on the 
precise area with which you wish to deal. 
For example you may say to the witness: 
‘My learned friend asked you some 
questions about the argument between 
yourself and Mrs Brown. In your answer 
you said that Mrs Brown appeared 
nervous. Could you explain what it was 
about Mrs Brown that led to that 
conclusion?’.

It is important that you restate the 
question and answer as precisely as 
possible. If you need to summarise a 
portion of the evidence then you should 
do so with great care to ensure that your 
summary is fair and not able to be 
objected to by the cross-examiner. You do 
not want your witness to be distracted or 
upset by a heated objection from your 
opponent where that can be avoided.
When you have identified to the witness 
the topic about which you wish to ask 
further questions you should ensure that
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you avoid leading questions. The asking 
of a leading question, even if it is not 
objected to, will result in less weight being 
attached to the answer in an area that is 
likely to be sensitive and important to 
your case. If you do ask a leading question 
and it is objected to the effect of the poor 
framing of the question by you may lead 
to the whole re-examination exercise 
being rendered ineffective because the 
witness simply adopts the thrust of your 
inept question. This is an area in which 
great care must be taken.

In the Northern Territory there has been 
a developing trend for counsel to seek an 
adjournment at the end of cross
examination in order to obtain 
instructions in relation to matters raised 
in the course of cross-examination. Such 
an adjournment will not always be given. 
Before seeking such an adjournment you 
should consider what the impact of such 
an application may be. Obviously the 
taking of an adjournment will further 
emphasise the negative potency of any 
matter that is subsequently raised in re
examination. It may serve to expose and 
highlight the concern that you inwardly 
feel about the evidence given. If you take 
an adjournment and then find that the 
instructions you obtain do not permit you 
to re-visit the topic and provide 
clarification or explanation from the 
witness then that will obviously further 
serve to emphasise the problem that you 
have with the evidence. If you do obtain 
instructions that permit you to re-visit the 
area the fact that you have had access to 
the witness and the opportunity to raise 
with the witness the subject that requires
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clarification or explanation may lead to 
the tribunal of fact being less willing to 
accept or accord full value to any answer 
the witness may give to your questions. It 
is likely that the tribunal will not regard 
the evidence as being the free and 
untutored response of the witness.

It follows that you should only seek an 
adjournment to obtain instructions prior 
to re-examination if you regard it as 
absolutely necessary to do so.

In your re-examination you should 
exercise care to ensure that you do not 
venture into areas where you already 
have satisfactory evidence from the 
witness. Should you touch upon such an 
area you may find that the witness feels 
the need to further explain or to clarify 
some answer already given and in so 
doing undermine the favourable impact 
of the evidence already obtained. The 
asking of questions in re-examination 
therefore needs to be carefully confined 
to the area of concern. You will achieve 
that by your preliminary questions in 
which you identify the context of the 
questions you are going to ask and in 
which you will seek explanation or 
clarification.
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AROUND THE NT BAR
REX WILD QC
Rex Wild is the Director of the 
Office of Public Prosecutions in 
Darwin, Northern Territory.

Rex was first admitted as a solicitor in 
Victoria on I May 1968 after completing 
his LLB in Melbourne. He became a 
barrister in Victoria in September 1973 
and the Northern Territory in October 
1992. He took silk in Victoria in 1991 
and in the NT in 1996.

Rex worked as a solicitor from 1968— 
1973 and barrister from 1973-1993 
primarily as a “common lawyer”. He 
became Assistant Director of the Office 
of the Director of Public Prosecutions 
in the Territory in 1993. In 1995 Rex 
took up the post of Senior Counsel with 
the Attorney General’s Department, 
before becoming Director of the Office 
of Public Prosecutions.

Rex is a member of the Lord’s Taverners 
and lists Vets, hockey, golf, teaching 
advocacy and significant historical legal 
trials as his interests.

MICHAEL O'DONNELL
Michael O’Donnell is a barrister at 
John Toohey Chambers in Darwin.

Michael graduated from the University 
of NSW in Law and Arts and was 
admitted to practice as a Solicitor in 
New South Wales in 1980. He is also 
admitted in South Australia and 
Western Australia. He moved to 
Darwin in 1988 to sample Darwin life 
and practice as a Barrister.

Michael worked for the NS 
Aboriginal Legal Service as a solicit' 
and Principal Legal Officer betwee 
1980 and 1986. He practiced mainly i 
the criminal law area at that time. H 
then took up a position with the NSY 
Department of Health specialising ii 
medical and health professiona 
disciplinary investigations anc 
appearing before the Medical Tribunal

Michael worked as the Principal Legal 
Officer for the Kimberly Land Council. 
He was employed there between 1990 
and 1997, and was a Legal Adviser to 
the National Indigenous Working 
Group in Canberra in 1997 and 1998 
with respect to the 1998 amendments, 
to the Native Title Act, 1993.

In recent years he has continued to 
work in the native title area and 
regularly provides advice and 
representation with respect to new 
legislation and policy proposals affecting 
Indigenous peoples at a National, State

and Territory level. He was the Legal 
Adviser to the Aboriginal Leaders 
delegation to the United Kingdom and ( 
Ireland in 1999 and recently was special \ 
adviser to the Chairperson of ATSIC \
with respect to the Final \
Recommendations and Report of the 
Council for Aboriginal Reconciliation.
Michael’s area of practice includes 
Native Title, Constitutional Law, 
Industrial Relations, Criminal Law, 
Administrative Law and legal policy 
specialising in Human Rights and 
Indigenous Affairs. He is also a 
qualified mediator.


