
ferae naturae

Reach for a revolver
At the time Balance hits the press the 20th Australasian Law Reform 
Agencies Conference will be underway in Darwin. A strong 
international contingent headlined by the Honorable Lord Gill, who 
in 2001 was appointed to the second most senior judicial post in 
Scotland, will be supplemented by national views and perspectives 
on law reform.

One of the sessions will focus on the 
impetus for reform - Is reform driven 
by the courts, parliament or the media? 
For this discussion your Executive 
Officer entered the fray with strident 
media performer and immediate past 
president of the Law Society Jon 
Tippett QC and Channel 8’s spirited 
station manager, Andrew Bruyn.

But what is reform to some, is a change 
for the worse to others.

The Pocket Oxford defines reform as 
to “make or become better by the 
removal of faults orerrors...abolish or 
cure an abuse or malpractice."

It seems to me that the word reform 
has been severely debased. From the 
mouths of politicians and the pens of 
lazy journalists the word reform has 
merely come to mean change. Some 
members of the community have a 
hard time arguingto any small business 
that the GST in fact was law reform. 
Similarly that the laws passed as a 
result of the Tampa crisis were 
immigration law reform. But Treasury 
attempted to sell the idea to the 
Australian community that the GST was 
tax reform and the immigration 
changes were reforms that improved 
our national security.

It has got to the stage that whenever I 
hear the word reform I want to reach 
for a revolver.

Mandatory sentencing was introduced 
into the Northern Territory as a reform.
In fact a former Northern Territory 
Attorney General used the word reform 
eight times in a parliamentary speech 
on law and order to introduce the law.
To the contrary, in legal circles and 
other jurisdictions the removal of the 
independence of the judiciary was a 
recognized step backward, not 
forward.

The courts could do little to reform 
mandatory sentencing even though
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attempts right through to the High Court 
were made to try and generate so- 
called "judge made” reforms possible.

The Federal politicians also missed an 
opportunity for reform by using 
constitutional powers to overturn an 
unjust law. The media continued to 
report the shock-horror cases and 
mandatory sentencing was eventually 
defeated at the polling booths.

Law reform is a different story. While 
the media might claim powers to 
influence beneficial change, the courts 
are constrained for very obvious and 
good reasons.

This does not mean that individual 
judicial officers cannot and should not 
speak out on social, political or indeed 
legal issues - far from it. Indeed, it 
seems to me that judges - whether 
speaking on or off the bench - are often 
overly cautious.

If the law is reformed through the 
courts, it is incremental and largely a 
matter of refinement. So-called “judge- 
made law" does not and cannot, occur 
through legislative fiat. This is not to 
say that judicial refinement of the law 
cannot have significant impact. Take 
Forster J’s Anunga Rules in the 
Supreme Court of the Northern Territory 
which achieved more than any 
legislative regime contemplated in 
those days to reform police treatment 
of Aboriginal prisoners.

More dramatically, the findings of the 
High Court in the Mabo case just over 
10 years ago, have reshaped the way 
the law - and by extension, the 
parliament and the media - perceives 
native title. And before we categorise 
the Mabo decision as judicial 
adventurism - it must be noted that it 
was no more adventurist but certainly 
morejust, than the Blackburn decision 
which promoted the terra nullius 
concept.

The courts in our system can influence 
the course of law reform, but not in a 
systematic way. For better or worse law 
reform itself must be left to 
parliaments.

Law reform should always be based 
on social and political change in the 
community. The Mabo decision of 
1992 would not have been possible 
atthetimeofthe Blackburn decision 
in 1971. The new government in the 
Northern Territory could not have 
overturned mandatory sentencing 
without a shift in community thinking. 
There is no dou bt that the view of the 
community is influenced by the media, 
the politicians and the decisions of our 
courts.

The critical issue in the context of law 
reform is to keep parliaments and the 
media honest about what in fact 
constitutes reform.

The meaning of the word reform needs 
to be restored to something 
approaching its original state. It is a 
word - and a great concept-that is in 
huge need of rescuingfrom the political 
spin doctors and their hand maidens 
in the media.

Certainly, it’s the parliaments and the 
media outlets that are in most need of 
adopting such a reform to the 
language. ®

All the news and photographs from the 
conference will be covered in greater 
detail in next month's issue of Balance.


