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* . Peach v Toohey
Supreme Court (NT) No. JA 118 of 2002 

Judgement of Angel J delivered 30 May 2003

CRIMINAL LAW - ABORIGINAL LAND PERMITS - s 8 SENTENCING ACT 
(NT).

On 19 November 2002, the respondent pleaded guilty to one charge 
of entering Aboriginal land without having been issued a permit to 
do so, contrary to s 4 of the Aboriginal Land Act (NT). Mr Loadman 
SM found the offence proven but declined to record a conviction, 
and dismissed the charge pursuant to s 7(a) of the Sentencing Act 
(“the Act"). The prosecution appealed this sentencing disposition.

The offence was committed on 13 
November 2002, when the 
respondent drove into the Wadeye 
(Port Keats) Community for the 
purpose of investigating the death of 
an Aboriginal man whose funeral was 
to be held that day. The deceased had 
died in tragic and controversial 
circumstances, and the respondent 
was one of a number of journalists who 
had been refused permission by the 
Kardu Numida Community 
Government Council to visit until after 
the day of the funeral.

Relatives of the deceased became 
upset when the respondent took 
photographs and attempted to 
interview them immediately after the 
funeral. They complained to the Council 
and the police were called. The 
respondent was shortly thereafter 
arrested, charged, and granted bail on 
the condition that he immediately 
leave the community. He told police 
that he believed it was necessary for 
him to attend the community, despite 
having been denied a permit, to cover 
the “story".

Counsel for the respondent told his 
Worship about his client’s need to:

...discharge the duty of a 
journalist to provide the public 
with information relevant to its 
welfare and the welfare of 
members of society at risk.

Before the Supreme Court, counsel for 
the appellant suggested that the 
respondent had been interested in 
obtaining exclusive coverage of the 
funeral - what journalists commonly

call a scoop.

The critical issue on appeal was 
whether his Worship had complied 
with s 8(1) of the Act when determining 
that it was inexpedient to record a 
conviction. This provision required the 
Court to have regard for the 
circumstances of the case and, inter 
alia, the extent to which the offence 
may properly be described as “trivial" 
and the circumstances of its 
commission “extenuating".

HELD

1. Appeal allowed / dismissal order 
quashed / conviction recorded.

2. The conduct of the respondent 
can not reasonably be said to be 
of a trivial nature, and the 
circumstances of the commission 
of the offence were not 
extenuating.

Justice Angel observed that his 
Worship did not expressly advert to s 8 
of the Act. His Worship:

...appears to have treated the 
respondent's ‘duty as an inves
tigative journalist' as a signifi
cant extenuating circumstance 
largely determinative of the 
outcome.

His Honour approved the appellant’s 
submission that funerals are ordinarily 
private affairs, from which the media 
can quite properly be excluded. The 
respondent's breach of s 4 of the 
Aboriginal Land Act was serious 
because it was “wilful and calculated". 
His duty as a journalist was to act 
lawfully.
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APPEARANCES

Appellant-Carey / DPP 

Respondent - Tippett QC / James

COMMENTARY

The maximum penalty fora breach of 
s 4 of the Aboriginal Land Act is a fine 
of $1,000. Justice Angel declined to 
express his opinion on the alleged 
impropriety of police using their power 
of arrest when there is no reason to 
believe that a summons will not be 
effective to bring a defendant to court.

His Honour did, however, refer in his 
judgment to recent criticism of police 
on this issue by the NSW Supreme 
Court (Smart AJ) -see Carr(2002) 127 
.ACrim R 151, particularly at 159.®

NTU award 
winners

The Faculty of Law, Business and 
Arts at the Northern Territory 
University recently presented 
awards to three of its most 
promising students.

Ms Michell May received an 
award for the highest grade in 
Legal Organisations, Ms 
Marianna Mortimer for the 
highest grade in Business Law 
and Ms Imelda Yonaedi for the 
highest grade in Introduction to 
Law.

The prizes were provided by the 
Law Society of the Northern 
Territory.®
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