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Unnecessary 
objections to evidence

“I often regretted my speech, never my silence’ 
Anonymous

In the course of a trial it is important 
that you do not take unnecessary 
objections. Counsel who persists in 
making unnecessary objections will 
testthe patience of the court. If a jury 
is present you may alienate the people 
you most want to keep on side. It is 
likely that all present in court would 
rather “get on with it" than deal with 
interminable objections to matters 
which, ultimately, may be of little or no 
moment in the proceedings.

In an earlier article in this series I 
discussed the desirability of counsel 
developing a relationship with the jury 
in which the jury felt trust in the 
advocate. I noted that it would be 
unhelpful to your client's cause if the 
jury felt antagonistic or distrustful 
towards you for whatever reason. With 
the making of frequent objections, and 
with the consequent interruptions to 
the flow of evidence, you are not likely 
to enhance your relationship with the 
jury. If it be the case that your 
objections are regularly overruled, or 
upheld, but with an air of frustration by 
the bench, you are likely to find your 
relationship with the jury deteriorating. 
You run the risk that the jury will regard 
you as deliberately disruptive and, 
through you, your client may be seen 
as not willing to allow the full story to 
be told.

In any defended case you will see many 
examples of objectionable questions 
being allowed to pass without 
comment. In most cases the counsel 
leading the witness in his or her 
evidence in chief will, for a time, be 
allowed to lead the evidence by asking 
leading questions without objection. 
That will continue until a sensitive area 
is reached, at which time counsel will 
be expected to ask properly formulated 
questions and, if the witness tends to 
give non-responsive answers, to better 
control the witness.

In my view it is prudent to object only

Page 8 — September 2003

when necessary. This may be when 
your opponent continually offends 
against the rules of evidence or when 
an objectionable question is asked, 
the answer to which is likely to be 
damaging to your case. The advice of 
Glissan & Tilmouth 1 is that you should 
“object only when you have something 
to gain by objecting and then only when 
you are confident you can make the 
objection good." In determining 
whether you have “something to gain" 
it is necessary to stand back from the 
immediate question and the potential 
answer and make your decision in the 
context of the whole of the case. It is 
not enough that the gain that you may 
obtain is an immediate and small 
victory but, rather, you need to 
determine whether you have 
something to gain when looking at the 
case as a whole. You must keep your 
eye on the big picture.

If it becomes necessary to make an 
objection you should tailor the 
objection to suit the circumstances. If 
the matter is proceeding before a judge 
alone then an objection to the effect: 
“I object as the question invites a 
hearsay answer" may be sufficient. If 
you are before a jury it may be 
preferable to build a short explanation 
into the objection, designed to indicate 
that you are reluctantto object and only 
do so because your opponent is not 
obeying the rules. For example you 
may object by saying: “As my learned 
friend is perfectly aware the question 
asked is quite inappropriate. It invites 
a speculative response which this 
witness is not able to give".

Not all objections will create the 
perception that you are trying to keep 
something from the court. Some 
objections are designed to assist and 
to ensure misunderstandings do not 
occur. The observations I have made 
as to the dangers of objecting would 
not apply to objections to questions

Hon Justice Riley

that are unintelligible, compound 
questions (ie asking two questions in 
the form of one), questions that are 
too general or which call for the 
witness to speculate or provide an 
opinion. Objections to such questions 
are less likely to cause you harm and, 
if you are correct, may avoid problems 
in the evidence. In relation to such 
questions it is still necessary to ensure 
that you are not seen to be unduly 
interfering and you should limit your 
objections to those instances in which 
it is really necessary.

In the event that you are the counsel 
leading evidence from a witness and 
your opponent makes an objection it 
is necessary to consider how you 
respond to that objection. In 
determining your response you should 
bear in mind the impact the objection 
may have on your witness and whether 
a heated debate as to the efficacy of 
the objection or the quality of the 
question will put the witness off his or 
her stride. Whilst it may be satisfying 
to you to defend your question or to 
point out that your opponent is wrong 
or has misunderstood the position, it 
may be better from the point of view of 
the witness and the overall 
presentation of your case, to simply 
rephrase the question. You may do so 
with the observation that: “Whilst I do 
not accept the objection is valid I will 
put the matter in another way". You 
will have made your point and 
unproductive debate will have been
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avoided.

Where the objection by your opponent is 
to admissibility or relevance rather than 
simply the form of your question you will 
need to determine whether the objection 
is sound and, if it is not, whether it is a 
matter that is worth pursuing. You will do 
this by reference to your case strategy. 
There is little point engaging in lengthy 
debate regarding matters that are not 
necessary to the proper presentation of 
your case in accordance with your case 
strategy. To enter upon such a debate is to 
distract you from the presentation of your 
case and to emphasise issues that may 
distract the court from your true argument. 
An assessment needs to be made as to 
whether you move on or stand and fight.®

(Endnotes)
1 Glissan & Tilmouth: Advocacy In 
Practice; Butterworths 1998

On Monday 8 September, NT Minister 
for Justice Dr Peter Toyne officially 
launched the Domestic Violence Legal 
Service (DVLS).

The DVLS commenced operation 
within the Family Law Section of the 
NT Legal Aid Commission on 1 August 
2003.

“The Commission has taken on the 
contract with a commitment to 
providing quality legal and advocacy 
services to people who are victims of, 
or at risk of, family and domestic 
violence in Darwin," said Legal Aid 
Director Suzan Cox.

“Domestic violence clients need a 
service that is accessible, supportive 
and proficient. With over a decade of 
experience servicing the legal needs 
of clients we believe the Commission 
has the skills to deliver a high quality 
service to domestic violence clients,” 
she said.

“In recognition of the high number of 
Indigenous people who require legal 
assistance in relation to domestic 
violence we have employed an 
Aboriginal Client Services Officer to 
provide them with culturally 
appropriate and sensitive assistance 
to Indigenous clients.

“The Service also provides legal advice 
sessions, a duty solicitor service, court 
representation, advocacy and 
community legal education."®

Suzan Cox (LAC Director) and Agata 
Pukiewicz (Principal Solicitor)

Introduction to the new President cont...
I would also like to take this opportunity 
to welcome the new members of the 
Council - we have another busy year 
ahead of us, but I will go into that in my 
next column. Also in the next edition of 
Balance, lookoutfora newfeature which 
will introduce practitioners who are new 
to the profession in the Northern Territory. 
Hopefully this will help to stem the 
comment of “who is that, I don’t know 
them", which seems to be heard so often 
these days.

The Law Society hosted the farewell 
dinner for the Chief Justice on the 29 
August2003at the Cornucopia Museum

Cafe. The night was very well attended 
and Ron Heinrich (President) and Michael 
Lavarch (Secretary-General) represented 
the Law Council of Australia. Chief Justice 
Brian Martin delivered a very entertaining 
speech, which reflected on the 40 years 
he has spent in the Territory’s legal 
profession.

The Chief Justice’s wife, Mrs Lorraine 
Martin, and his children Tony, Leanne and 
Christine also attended the dinner. 
Unfortunately his daughter Janelle was 
unable to attend from Perth, Western 
Australia.

On behalf of its members, the Law Society 
presented the Chief Justice and his wife 
Mrs Lorraine Martin with a memorial pole 

. created by Aboriginal artist Wulu Marawili. 
The gift was very well received and we have 
been advised that it will take pride of place 
in the entrance hallway of their home.

An enjoyable night was had by all and on 
behalf ofthe Law Society and members of 
the profession I wish the Chief Justice a 
longand happy retirement ®

Want to stay up-to-date with news and
upcoming events?

“ PRACTITIONER
News & views from the LSNT Secretariat law smm

The Practioner is a weekly email newsletter service for members ofthe LSNT.
To access this service (members only) provide your email address to the LSNT office, or

email publicrelations@lawsocnt.asn.au
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