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The judicial system 
and its limits

This article is based on excerpts of a speech made by John Lawrence 
at the fourth Charles Darwin Symposium, ‘Emerging futures: Shaping 
our community’, held in Alice Springs on 8-9 December 2003. John
spoke in his capacity as a private 
Trevor Graham, Denis Haslem and 
Rose Hesp’s documentary ‘Lonely 
Boy Richard’ painted a stark picture 
of the malaise, horror, destruction 
and hopelessness that exists within 
an Aboriginal community 
experiencing serious social 
problems. The documentary follows 
the story of Richard Wanambi who 
lives with his family in Yirrkala, in 
north-east Arnhem Land. Richard is 
about to goto prison for a longtime.

The ABC series ‘Dynasties’ recently 
featured a program on the Marika 
family, who come from a similar 
region. The Marika family became 
known nationally in 1963 though the 
Bark Petition which opposed 
Nabalco’s plans to mine bauxite in 
the area.

The documentaries followed a 
similar thrust: both communities 
have a long tradition of patrilineal 
leadership; the problem is that this 
generation has not produced a man 
able to carry on that tradition. These 
problems - Richard Wanambi’s 
recidivous criminality and Marika’s 
leadership vacuum - are caused by 
chronic alcohol adiction, abuse and 
destruction.

This is not simply alcoholism. The 
Western world, arguably, operates 
with a large component of 
alcoholism. What we’re talking about 
here is alcohol abuse; self abuse 
which involves destructive addictive 
drinking as can be so vividly seen in 
the drinking scenes of ‘Lonely Boy 
Richard’ and indeed the physical 
appearance of its subject.

The destruction in the Marika lineage 
was put quietly without great 
clamour, but nevertheless, directly. 
That family were, as a consequence, 
changing age old customs to pass 
knowledge and lore onto the women 
of the family in order to save them
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and perpetuate them. Such knowledge 
was previously the sole domain of 
males.

Aboriginal society, its laws, traditions and 
customs, is being destroyed by alcohol 
addiction. Both documentaries 
highlighted the chronic destruction of 
Aboriginal men and the potential of these 
men to take down the community with 
them.

The first point to be made is this: this is 
nothing new. Not only was it flagged by 
the Elder Marika way back in the 1960s, 
but it has been going on ever since.

The judicial system is reactive, not pro
active. It has a very limited ability to solve 
the real problems which cause 
dysfunction and thereby crime in society 
and Aboriginal communities. Its blunt 
instrument in this regard is sentencing, 
which is grossly over regarded by the 
community. This over regard can be 
attributed to the misinformation that 
exists in the community debate due to 
media reporting and the motivations of 
politicians. As a result of this populist 
focused debate on law and order, the 
length of sentences has increased in the 
last five years.

In the context of the picture painted in 
‘Lonely Boy Richard’, the community 
justice system (CJS) has a very limited 
ability to deal with that malaise.

Historically, we should remind ourselves 
that this stark picture isn’t a new one. 
The judicial system, in a sense at least, 
did have a real red hot go at attacking 
much of this disaster. Over twenty years 
ago, the Royal Commission into 
Aboriginal Deaths in Custody directly 
addressed many of these issues. It 
made no less than 299 
recommendations on a whole panoply 
of matters: legal, social, health, 
education, history, alcohol abuse etc.

If you believed the State and Territory 
Government’s official publications
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following the Royal Commission which 
detailed their attitudes and responses 
to these recommendations, one would 
think the vast majority were followed 
through. And yet here we are in 2003 
and, arguably, things are worse than 
when the late James Muirhead took 
up his Commission of Enquiry. The 
percentage of Aboriginal people in jail 
has certainly increased during this 
time.

Ultimately, these issues are political 
matters that can only be dealt with in 
a political way. In view of the failure to 
date, one has to question the genuine 
will behind previous Governments who 
have claimed to be implementing 
changes. Things have not been 
changed. They have been allowed to 
continue, perpetuate and, indeed, 
deteriorate.

What has to be appreciated is that our 
legal system is not there to correct and 
stop the malaise from which emerges 
the Lonely Boy Richard's of this world. 
One of the problems is that the CJS is 
perceived by many in the community 
as the tool to solve these problems.

Indeed, it’s perceived by many as the 
failed tool and therefore largely the 
cause of the high crime rates across 
the Territory and within Aboriginal 
communities. “This is what you get for 
handing out lollipops to such 
offenders”; “That will teach you to treat 
them with kid gloves” etc.
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that such actions “...usually lead to a 
more in-depth interview with each 
individual to determine the substance 
behind the words each has used".4

This policy was abandoned in Snake 
Bay. The Minister on 13 November 
described as “not relevant" the fact 
that “...some people did say things 
referring to human rights and 
mentioned refugee".5

Justice Mildren was the adjudicator of 
relevance for the purposes of the 
plaintiffs application, but the 
defendants did not make this 
information available to his Honour.

Had his Honour been informed that the 
HMAS Geelong’s destination was 
Indonesia, the UN Convention relating 
to the Status of Refugees (1954) may 
have assumed significance before the 
Court.

Australia is a signatory to this 
convention; Indonesia is not. Article 33 
prohibits “refoulement", which is the 
removal of a refugee to a territory 
where he/she would face persecution. 
Refoulement constitutes a violation of 
the principle of non-refoulement, and 
is therefore a breach of refugee law 
and of customary international law.

The excision of any part of Australia 
from the migration zone is relevant 
only for the operation of the Migration 
Act. Australia’s obligations under 
international law are unaffected by any 
such excision. The UNHCR 
representative in Australia, Michael 
Gabaudan, declared on 11 November 
that Australia had:

...shirked its responsibility...by 
transferring responsibility for 
these asylum seekers to a 
country which has not signed the 
Refugee Convention; without 
having made adequate 
safeguards to ensure that they 
(Indonesia) would provide access 
to fair and effective asylum 
procedure and would not send 
them back to a place where they 
might be in danger.6

Although the Convention does not deal 
with procedures for admission of 
asylum-seekers, the Executive 
Committee, which oversees the work 
of the UNHCR, has declared that non
refoulement includes rejection at the 
frontier.7

If Commonwealth public servants are 
prepared to falsely deny receiving

claims for asylum, the denial of access 
by the media and lawyers to boat 
people may in future cases of this type 
permit such falsehoods to pass 
unchecked up the chain of command 
to the ministerial level.

As Mildren J observed, clandestine 
conduct of the kind adopted by the 
Government during this episode 
“...usually implies that there is 
something to hide."®
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The judicial system and its limits cont..
For whatever reason, twenty-first 
century Australia is an angst-ridden 
society. Politicians prey on it. They 
obtain votes from sometimes creating 
and certainly encouraging the angst 
which is out there, then giving the 
public what they believe they want. 
And invariably, with the law and order 
issue follows themes like: “throw the 
key away" and “hanging is too good for 
them”.

Sentencing Judges often and inevitably 
become the subject matter of “the 
debate”. They are butchered in the 
local newspaper letters column and 
politicians rubbish Judges for being too 
soft. “Totally corrupt” was the ex-Chief 
Minister and Attorney General’s cry as 
regards the Territory’s Judicial System 
at one point during the mandatory 
sentencing furore.
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The tool of sentencing has very little 
impact, if any, on crime levels. This 
has been observed and known for 
generations. It was conceded in the 
mandatory sentencing debate. When 
mandatory sentencing was first 
introduced it was claimed that the 
reason for its introduction was to 
attack the increasing levels of property 
crime. In the three years of its life, it 
did no such thing. When that 
unequivocal state of affairs was 
pointed out to the responsible Minister, 
he accepted that and said that 
mandatory sentencing was there not 
to impact on crime levels but to ensure 
that offenders were effectively 
punished. That in itself is a legitimate 
sentencing principle, but Winston S 
Churchill once said that the most 
effective fitness test in regards to a 
society’s level of civilisation is the

manner in which it deals with its 
criminals.

The concept that long sentences will 
deter like-minded potential offenders 
is known as general deterrence. To put 
it mildly, this has limited effect. This 
point is perhaps no better illustrated 
than by the farewell remarks that 
retiring Chief Justice Martin made in 
October this year. As he exited stage 
left, the Chief Justice came clean: he 
bemoaned the futility of jailing people 
as a means of reducing crime levels.

Likewise, last year, a Magistrate with 
over twenty-five years experience 
retired and in his farewell address to 
the assembled throng he directly 
stated that general deterrence does 
not work. Jailing keeps dangerous and
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violent offenders behind bars and 
inflicts punishment by deprivation 
of liberty, loved ones and home. It 
is extremely limited in having an 
impact on crime levels.

One of the great problems in this 
area is the debate itself, how it is 
generated, by whom and for what 
reason.

This often ill-informed debate 
sometimes leads to the 
development of new laws. To date, 
the judicial system has had little 
role in the debate, however the 
media plays a central role. The 
media must be brought to task by 
the community regarding its 
agenda when reporting law and 
order issues. It’s very apparent that 
in the reporting of criminal matters 
“good news’’ is “no news”.

The debate about these issues is 
further compromised by the 
sophistication of spin generated by 
politicians. The relationship 
between the media, with its un
stated agendas, and the 
politicians is crucial to establishing 
what information is fed to the 
community.

The fundamental convention of 
judicial independence and general 
legal and judicial conservatism 
means that the Judiciary has had 
little input into the law and order 
debate. This increases its inability 
to contribute to and effectively 
grapple with the causes of crime 
in society and specifically in 
Aboriginal communities.

That’s not to say that the Territory’s 
judiciary has not developed 
impressive jurisprudence overthe 
last fifty years, via sentencing to 
accommodate the “Aboriginal” 
factor in the cases before them. 
Judges have taken into account 
Aboriginal customary law, 
particular community’s views on 
punishment, or even explaining 
why offences were committed.®

Common complaints (and how 
to avoid them): Part 1 cont...

matter of professional conduct.

Some General Tips

At the first consultation take the time to 
explain your firm’s costing charges and 
practices to the client. It will invariably 
save time later.

Use a Costs Agreement. It should specify 
the above matters. Do not assume the 
client will understand everything 
contained in the Costs Agreement. Keep 
the language simple. If you do not use a 
Costs Agreement at least have a 
standard document which explains the 
basis on which you bill.

Sometime in early 2004 the Legal 
Practitioners Amendment (Costs and 
Advertising) Act 2003 will come into 
effect and will require the following:

118B.

(1) As soon as practicable after a legal 
practitioner accepts instructions to 
undertake work of a professional 
nature for a person, the legal 
practitioner must provide the person 
with a written statement of costs for 
the work to be undertaken.

(2) The statement must contain the 
following:

(a) the basis on which the costs, 
including disbursements, will be 
calculated and whether the costs 
will be calculated in accordance 
with a fee scale prescribed under 
a law in force in the Territory;

(b) details of proposed billing 
intervals;

(c) a statement informing the person 
of his or her rights under section 
120 and of any other rights to 
dispute a statement of costs and 
disbursements (including those 
rights agreed between the legal 
practitioner and the person) and 
any other processes that are 
available to the person to have a 
statement of costs and 
disbursements reviewed;

(d) if the work to be undertaken 
could involve litigation - details 
of the variables in and costs of 
litigation (based on successful 
and unsuccessful outcomes) and

details of party-party costs that 
may be payable in addition to the 
costs otherwise payable by the 
person.

(3) A legal practitioner must, while he or 
she is undertaking work of a 
professional nature for a person, 
ensure that the person is regularly 
informed of the costs and 
disbursements payable by the person 
for the work.

Section 120 refers to the taxation of 
costs by application to the Master. You 
do not need to advise the client of the 
mechanics of how they go about 
disputingthe bill, merely that they have 
the right to do so. The Law Society has 
pamphlets which explain the process.

Although not specified in sll8B you 
should also seek agreement from the 
client, in writing, when the accounts are 
to be paid (eg immediately upon receipt, 
one month after receipt or at the 
conclusion of the file). This is not only 
importantto the financial viability of your 
firm but also focuses the mind of the 
client. It not only lets them know how 
much the file is costing but also what 
you are doing on the file. It allows them 
to make a decision about whether they 
can afford to continue.

Section 129A of the LPA(C& A) Act also 
provides for the existence of Conditional 
Costs Agreements which do not attract 
the attention of sl20 (unless the 
Conditional Costs Agreement allows for 
the payment of a premium under 
sl29B). However, under the 
amendments both the Cost Agreements 
under sl29 and Conditional Costs 
Agreements under sl29A will be 
reviewable by the Law Society as well as 
the Court on the grounds of “fair and 
reasonable”. The decision of the Law 
Society is appealable to the Court as a 
re-hearing.

The second part of this article will appear 
in the January edition of Balance and 
will deal with the complaint of delay. 
Please feel free to comment on any of 
the issues raised in this article.

JOSEPHINE STONE
LSNT Complaints Investigations 
Officer®
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