
Special murder provisions cause controversy
On Wednesday 26 November 2003, the 
Sentencing (Crime of Murder) and Parole 
Reform Bill 2003 was passed through the 
Northern Territory Parliament.

The Bill establishes a parole system for 
inmates serving life for murder and a new 
offence of aggravated murder and special 
circumstances provisions to allow leniency 
is certain cases. The October edition of 
Balance featured an article, ‘Changes to 
murder sentencing’, which outlined the 
content of the Bill and the relevant changes.

“I think there has been a bit of confusion in 
this debate about what the head sentence 
is underthese new provisions. Let me make 
it very clear: this is a mandatory life sentence 
for murder. This means that anyone 
convicted by a jury of the crime of murder will 
immediately gain a mandatory life sentence. 
What that means is that either in prison or 
under a supervised parole arrangement, in 
fact, that person will remain under 
supervision for the rest of their life. There will 
be no point at which the sentence ceases 
until that person dies. That is what a 
mandatory life sentence means. It means 
that in one situation or another, the person is 
answerable to the authorities for the rest of 
their life,” Attorney-General Dr Peter Toyne 
said.

The Opposition objected to this bill on the 
grounds that it introduces provisions that 
could allow murderers to serve less than 20 
years.

The special circumstances provisions are 
designed to allow Judges to set a lower non
parole period for people found guilty of murder 
in cases that involve mercy killings or 
battered wife syndrome.

The bill states:
“(7) For there to be exceptional 
circumstances sufficient to justify fixing a 
shorter non-parole period under subsection 
(6), the sentencing court must be satisfied 
of the following matters and must not have 
regard to any other matters:
(a) the offender is -
(i) othenwise a person of good character; and
(ii) unlikely to re-offend;
(b) the victim's conduct, or conduct and 
condition, substantially mitigate the conduct 
of the offender.
(8) In considering whether the offender is 
unlikely to re-offend, the matters the 
sentencing court may have regard to include 
the following:
(a) whether the offender has a significant
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record of previous convictions;
(b) any expressions of remorse by the 
offender;
(c) any other matters referred to in 
section 5(2) that are relevant"

“When you are emotionally connected 
to that person, you can mount any kind 
of argument to persuade those who may 
be sympathetic to explore the possibility 
of exceptional circumstances. I am sure 
that for everyone who has blood on their 
hands, who has taken the life of 
somebody, a case could be mounted for 
the consideration of exceptional 
circumstances... If you are in a difficult 
situation and you are going to try and 
find your way out, because every person 
is exceptional, and there are always 
exceptional circumstances,” Opposition 
Leader Terry Mills said.

Shadow Attorney-General Jodeen Carney 
also raised concerns that exceptional 
circumstances provisions provided no 
minimum non-parole period as a guide 
to the courts.

“Since the government was so careful 
to assure Territorians that this 
exceptional circumstance provision 
would only apply to particular types of 
murders, namely mercy killings, battered 
wife type killings, one has to ask... why 
are they not specifically outlined in the 
bill? If government says: ‘Okay, we are 
goingto come up with some exceptional 
circumstances, some particular types of 
murders where we think that, maybe, 
you should not serve 20 years’. Why 
aren’t they in the bill?” Ms Carney said.

“Without plainly providingforthose types 
of exceptions in the bill, defence lawyers 
will argue, as they are entitled to do, that 
their client, regardless of the type of case 
- it does not matter if it was a mercy killing, 
battered wife; we can even talk in a 
general sense about your garden 
variety murder. With your garden variety 
murder, a good defence lawyer will 
have a shot at saying: ‘My client fulfils 
the exceptional circumstances 
outlined’, namely... ‘My client is a 
person of good character, unlikely to 
re-offend, victims conduct probably had 
something to do with it, and my client 
is sorry’. They are the factors that the 
court has to take into account.

“When this legislation goes through, the 
good defence lawyers of the Northern

Territory will be looking at this... Because 
what is the cardinal rule for a defence 
lawyer? ‘I do not want my client to go to 
jail’ - rule number one for any defence 
lawyer. They will be so grateful to you for 
this legislation.

“The people of the Northern Territory do 
not want to see murderers out on the 
streets. The negligence in failing to 
provide even a minimum means, in very 
real terms that a murderer, if you get done, 
and has [sic] a good lawyer, a good plea, 
all of the reports, all the references, then 
a Supreme Court judge could say: ‘Well,
I have taken everything into account and 
I will sentence you to a mandatory life 
sentence. However, I will set a non
parole period of...’ - three years, five 
years, 10 years. That is what will 
happen.”

Peter Maley MLA also joined the chorus 
of criticism.

“I cannot speak on behalf the Criminal 
Lawyers Association, but I can speak on 
behalf of several of my friends and 
colleagues of the past ten years who are 
members... and I suspect some of them 
share these views, and this is a step 
forward for defence lawyers,” Mr Maley 
said.

“Do not kid yourselves that this is going 
to be only used in truly exceptional 
circumstances. I am telling you that every 
single time that someone is convicted 
of murder, even after the most hideous 
jury trial, months and months and 
months of process with committals, 
arraignments, and even if there is not a 
scintilla of remorse shown until the guilty 
verdict is handed down, then the poor 
defendant bursts into tears and says: ‘I 
am sorry’ and his family are upset, and 
all the things that normally follow, they 
will have a crack at this because that 
man showed remorse. That is how broad 
those types of provisions will be 
interpreted.

“The court’s discretion is now just 
about absolute. There are some 
fetterings contained in this fairly 
clumsy provision, but let me tell you 
these are not big hurdles for any lawyer 
worth their salt. They will certainly be 
tested at every single opportunity.”
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An introduction to the GDLP
By Meredith Day

The Graduate Diploma in Legal Practice (GDLP) has been run by ANU Faculty of Law for about 20 years. It is 
also known as Legal Workshop. The program is offered in Canberra on both an internal and distance basis.

In Darwin the program will be run 
basis, although there will be some
As mandated by the Priestly 12, there 
are the following compulsory subjects: 
Skills for Practice, Accounts, Civil Practice, 
Commercial Practice, Real Estate 
Practice and Ethics and Skills 
Development. Students from CDU (and 
some other universities) who have 
completed a practical accounts subject 
during their undergraduate degree will 
currently get credit for that subject. No 
credit will be given for Ethics.

In addition, students must complete a 
legal practice placement for a minimum 
of 20 days as part of the Skills 
Development subject.

Students who are doing the standard 
version of the course will then choose 
an additional five electives. At least one 
from Priestly 12 group one (Family Law 
Practice, Administrative Law Practice, 
Criminal Law Practice) and one from 
Priestly 12 group two (Wills & Probate, 
Consumer Law Practice, Employment 
and Industrial, Planning and 
Environment). The otherthree electives 
can be chosen from either group or from 
the extra group (Government Law 
Practice, Business Tax, E-Commerce).

through Charles Darwin University 
face-to-face components.
All students must complete the 
compulsory subjects (including legal 
placement) and one from each Priestly 
12 elective group.

However, it is possible for students to 
enrol in the course in an“in-practice” 
mode which allows them to substitute 
up to 60 working days of further legal 
placement for up to three electives (20 
working days of placement equals one 
elective).

This mode is called “in-practice” because 
many students actually have jobs in legal 
firms as law clerks whilst completing the 
course and the arrangement is designed 
to meet their needs.

The subjects offered in the course are 
offered twice each year. There are four 
eight-week subject cycles. For the first 
year, however, only three eight-week 
cycles will be offered to Darwin students.

In-practice students will complete the 
course in November 2004. Standard 
students who study over four cycles will 
finish in March 2005. There is a wide 
variety of enrolment possibilities, 
depending upon individual student’s

DU) only on a distance (external)

requirements. It is desirable for students 
to complete the Skills for Practice face- 
to-face unit, which runs for two weeks 
before starting the first eight-week cycle. 
This unitwill be offered in Darwin fortwo 
weeks starting on 22 March 2004. The 
course can be completed in about six 
months by studying full-time.

The cost of the course is $7,200 in 
standard mode with no exemption for 
accounts. An exemption for accounts 
will save $450. For the in-practice mode 
there will be a saving of $450 for every 
elective that is substituted for placement 
days.

It is anticipated that enrolments will be 
available in January 2004 for March 
start date. Students who are interested 
can email meredith.dav@cdu.edu.au to 
be placed on a notification list.®
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Special murder provisions cause 
controversy cont...

Toyne said the exceptional 
circumstances provisions had been 
carefully crafted with the assistance of 
Director of Public Prosecutions Rex 
Wild QC and criminal defence barrister 
David Grace QC.

“Under the provision that has been 
developed, the court will be able to 
exercise discretion where it is satisfied 
that exceptional circumstances exist 
that are sufficient to justify a shorter 
non parole period,” Dr Toyne said.

“Taking all these factors [in the 
provisions] together, both the advice 
of David Grace and of our Director of 
Public Prosecutions is that this would 
be a very narrowly applied set of 
criteria, and it would very rarely occur 
in murder cases in the Northern

Territory. Further evidence of that is out 
of the over 30 current inmates of 
convicted murderers in our prisons, not 
one case would attract the exceptional 
circumstances criteria that are set out 
in this bill.”

Despite any concerns raised by the 
Opposition, this bill passed without 
changes so the exceptional 
circumstances provisions will stand. 
The other area of this bill that attracted 
considerable parliamentary debate 
was the reforms made to the Parole 
Board. This will be covered in the 
January edition of Balance.CL
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