
advocacy

Written submissions
*The covers of this book are too far apart” 

Ambrose Pierce

In Australia the tradition of the Bar is an oral tradition. Historically 
there has been little emphasis placed on the need for the advocate 
to develop skills in the presentation of written argument. That 
position is changing.

Over the years the cal! for, and the use 
of, written submissions has increased. 
It must be anticipated that this 
movement will continue.

The ability to produce effective and 
persuasive written argument is a skill 
that the advocate must develop.

Written submissions may be employed 
in many areas of advocacy.

As with the presentation of oral 
argument the presentation of written 
argument must be tailored to suit the 
circumstances.

The outline of argument that precedes 
an appeal will be a quite different 
document from the detailed written 
submissions that are produced at the 
completion of a lengthy civil trial.

It is necessary for the advocate to be 
conscious of the needs of the occasion 
and of the audience being addressed.

In the appellate setting the potential 
impact of the written submission 
should be understood and exploited. 
This is the first opportunity the 
advocate has to direct, or at least 
influence, the thinking of the court.

Not only does the written argument 
have initial impact, if well structured it 
should have ongoing impact.

When the hearing is at an end and the 
members of the court retire to write 
their judgments one of the sources to 
which they will turn is the written 
material. In 1984 Mason J of the High 
Court1 lamented that:

Written submissions tend to be 
either too lengthy so that the 
arguments are lost in the forest 
of detail, or too scanty so that 
the points are listed seriatim like 
particulars of negligence

without the supporting 
elaboration which gives flesh 
and blood to the bare bones of 
the proposition. In the process, 
persuasion which is the object 
of all presentation, seems to 
have been overlooked.

In preparing your written submission it 
should be borne in mind that it is your 
opportunity to present your argument 
in a concise and direct manner. The 
argument can be presented and 
considered in its entirety by your 
intended audience without the 
interruptions or distractions that 
sometimes affect oral argument.

In that sense it has both an immediate 
and an enduring impact. It sets the 
tone and directs the course for what is 
to follow. It may then be revisited when 
the judgment is being written.

The written argument presented in 
advance of an appeal should be 
concise and to the point.

In some courts the extent and form of 
presentation of the written material is 
governed by the rules or practice 
directions of the court. For example in 
the High Court on the hearing of an 
appeal the written submissions are to 
be no more than a specified number 
of pages in length except with the leave 
of the court. The practice directions of 
that court also address the 
requirements as to form and content.

Whilst you must comply with the 
requirements of the courts it is 
necessary to present the argument in 
a powerful yet succinct way.

Careful consideration must be given 
to what is to be included, what is to be 
omitted and the most effective order 
of presentation.

Hon Justice Riley

The structure and content of both 
opening and closing submissions 
require particular attention.

The interest of the reader must be 
engaged and held throughout the 
document.

As with oral argument the advocate 
should avoid the temptation to address 
all issues that may arise. It is necessary 
to be selective and deal only with the 
issues worthy of consideration in that 
forum.

The issues that are dealt with should 
be addressed in a logical and 
persuasive way. The argument should 
be designed to capture and hold the 
attention of the court. It should 
stimulate the interest of the court.

Generally speaking it is unnecessary 
and unwise to include substantial 
quotations or extracts from other 
written material in written submissions 
on appeal.

Ashort summary of such material and 
a clear identification of the location of 
the source of the information will 
suffice. Where appropriate the source 
material can be presented to the court 
in an accompanying folder.

The written submissions should be 
such that it is possible for the court to 
take the submission and use it as the 
basis for the judgment that is to follow.
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It is the sign of a well constructed 
written submission that the 
advocate sees it reflected in the 
judgment ultimately delivered.

In preparing the document it will be 
necessary to consider the audience 
to whom it is addressed.

If the matter is before a superior 
court it is unlikely to be necessary to 
remind the members of the court of 
basic principles of statutory 
interpretation or sentencing or 
whatever the topic being addressed 
may be. Insofar as it is possible the 
document should be attractively 
packaged.

In longer documents the use of 
headings to identify what is being 
addressed at a particular location is 
of great assistance. The use of a clear 
font and print of reasonable size is 
obviously desirable.

In preparing written submissions it 
is necessary to bear in mind that your 
subsequent oral submissions should 
match those earlier lodged in writing.

In recent times the Court of Appeal 
in New South Wales has delivered 
warnings in this regard.

It has reminded practitioners that the 
court may order that costs thrown 
away by an adjournment be paid by 
the legal practitioner where the oral 
submissions failed to match those 
lodged in writing and that, in an 
extreme case, the court may decline 
to hear oral argument outside the 
parameters of the written argument 
unless there has been some good 
explanation for the disparity: Lake 
Macquarie City Council v McKellar 
(2002) NSWCA 90.

An interesting article dealing with 
written submissions in appellate 
matters is to be found at (2002) 22 
Australian Bar Review 149.

The importance of written 
submissions to the effective 
presentation of a case should not be 
underrated by the advocate.

1(1984) 58 AU 537 at 541
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LSNT Bob Carr? The Premier of 
NSW?

Minister Ah yes. NSW, yes, yes, I 
remember them. They 
contributed to our election 
strategy.

LSNT Well, what did he say?
Minister Say? He said all these 

people were frauds! And 
they shouldn’t be paid 
damages coz it hurts the 
insurance companies. And I 
believe him, after all, I have 
never fallen down and hurt 
myself, and neither has 
anyone I know.

LSNT But Minister, don’t these
people deserve a fair trial?

Minister No, No and No. Fairtrialsare 
for those people who have 
been charged with criminal 
offences!

LSNT But these people have
done no wrong....

Minister Done no wrong! Spare me! I 
went to Sydney on a fact 
finding tour and I was shown 
the very pavement they all 
fall over! All they do, all of 
them, is to fall over this 
pavement and claim money 
from insurance companies! 
No wrong...I can’t believe 
you said that!

LSNT Well, they don’t all fall over 
the same piece of 
pavement...

Minister Yes they do, Sir Robert 
showed it to me!

LSNT But Sir Robert...
Minister Yes I know, you say he isn’t 

there any more! Another 
technical pointforyou! But I 
know it is true.

LSNT Even if they did, wouldn’t
they deserve not to be 
treated as a job lot? I mean, 
if a lot of them got hurt and 
it wasn’t theirfault, and they 
got angry because they 
didn’t get damages, 
wouldn’t they vote against 
you?

Minister You mean this could be an 
election issue?

LSNT Well, it could be...
Minster Civil law?
LSNT Yes, you know, the rights of 

the injured.
Minister And you fellows would come 

out in favour of them?
LSNT Well I guess so...
Minister I see. I have found that the 

rights of the person to be 
paramount, and all who are 
hurt by others deserve a fair 
trial and shouldn’t be 
treated like a job lot! Ummm 
How does that sou nd? Is that 
the right sort of pitch?

LSNT Yes Minister. ®

Getting stressed with multi-million dollar litigation? 
Tired of wills and probate?

Need some interview and/or general legal experience?

Why not become a voluneer with the Darwin 
Community Legal Service?

The DCLS, established since 1991, provides a number of services including 
Free Legal Advice Sessions. These sessions are staffed by volunteers in 
roles of: Supervising Solicitors, Advisors, Session Co-ordinators.

We need volunteers, particularly those interested in attending the 
Palmerston Free Legal Advice Sessions.

The DCLS holds three after-hours Free Legal Advice Sessions in Darwin 
and beyond throughout the week:
MON - 6.30pm-7.30pm, NTU Palmerston campus, Palmerston 
THU - 5.30pm-7pm, DCLS Office, Cnr Manton <& l\ActAim Sts 
SAT - 10am-11.45am, Cosuorim Library

The DCLS thanks all current volunteers
If you would like to volunteer, please 
contact Darlene Devery, on ph 8982 1111 or 
email darlene@dcls.org.au


