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A very different 
profession

It is not being elitist, arrogant or taking ourselves too seriously to 
observe that the legal profession is very different from all other 
professions.
No other profession has a duty to an 
external institution that comes before 
the duty owed to its clients or patients 
- the duty to the court. No other 
profession has an integral role in the 
administration of an arm of 
government, i.e. the judicial arm. No 
other profession prescribes strict 
duties of loyalty and confidence for its 
clients.

Finally, no other profession can lay 
claim to a very broad privilege that 
protects from disclosure matters 
conveyed in confidence i.e. legal 
professional privilege.

There are, of course, some statutory 
privileges offered to patients and 
penitents in some jurisdictions for 
example, s 12 of the Evidence Act NT, 
but these are quite limited in their 
scope and by no means universal.

MDPs are fraught with difficulties
This brings me to the issue of multi 
disciplinary practices (“MDPs”) that is 
partnerships or profit sharing between 
lawyers and other professionals such 
as accountants, actuaries, engineers, 
town planners and the like.

These stark differences between the 
legal profession and all others provide 
the reasons why MDPs are fraught with 
difficulties. It is not difficult to see why.

The main arguments for MDPs appear 
to be: to offer clients “one point of 
sale” with a broader range of services 
and to share overheads and facilities. 
In my view, these are essentially 
marketing conveniences.

If clients were to be asked to make a 
choice between these marketing 
conveniences on the one hand and the 
loyalty, confidentiality and privilege 
protection currently provided by 
traditional legal practice, on the other,
I have no doubt which they would 
choose.

Quite apart from client protection

there must be immense practical 
difficulties operating MDPs when the 
differences between the legal 
profession and all others are so 
marked.

How can a commercial partnership 
operate effectively where one group of 
partners owes unique duties to the 
administration of justice and to its 
clients and can provide the protection 
of legal professional privilege, while 
another group of partners in the same 
partnership does not owe such duties 
to the court or the client and cannot 
provide the same (or any) protection 
by way of privilege?

MDPs not permitted in most other 
jurisdictions in Australia
All of this probably explains why, 
despite the urgings of competition 
authorities and some commercial 
lawyers, MDPs are not permitted in 
most jurisdictions in Australia. Even in 
New South Wales, where it is possible 
to practice in partnership with certain 
other professionals, MDPs do not seem 
to have blossomed: see s48G Legal 
Practice Act 1987.

In the Northern Territory, MDPs are 
prohibited by sl36 of the Legal 
Practitioners Act which prevents profit 
sharing between legal practitioners and 
others.

MDPs rejected in the USA
Not surprisingly, Australia is not the only 
jurisdiction where MDPs have been 
considered and rejected.

The debate about whether to permit 
MDPs has raged in the USA for many 
years. In 1998 the American Bar 
Association established a Special 
Commission to investigate the issue. 
In July 2000, after considering the 
report from that Commission, the ABA 
decided not to allow MDPs. Among the 
principles underlying the ABA’s decision 
were the need to maintain a lawyer’s 
undivided loyalty to his or her client and
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the need to preserve independent 
legal judgment.

MDPs rejected in the EU
Lastyearthe European Court of Justice 
(“ECJ”) was called upon to consider 
similar issues. In Wouters and others 
-v- Governing Council of the Bar of the 
Netherlands the ECJ was asked to rule 
whether a regulation that prevented a 
member of the Bar from becoming a 
member of a MDP was anti 
competitive and therefore in breach of 
a particular European Community law.

Mr Wouters and his fellow appellants 
wished to become members of one or 
other of the “big five” accountancy 
firms. The Court ruled that the Bar 
regulation concerned was not in breach 
of the relevant EU competition laws. 
Mr Wouters may have been 
disappointed with the result at the time 
but the ruling had an unforeseen bonus 
for him because the firm he wished to 
join was Arthur Anderson!

This decision is interesting because it 
demonstrates that the principles 
relating to independence, 
confidentiality and the duty owed to a 
client are also considered to be of great 
importance in civil law systems like the 
Netherlands.
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The following excerpt from the Court’s 
decision exemplifies this:

The current approach of the 
Netherlands[ government].. ..which 
entrusts the Bar of the 
Netherlands with responsibility 
for adopting regulations 
designed to ensure the proper 
practice of the profession, is 
that the essential rules adopted 
for that purpose are, in 
particular; the duty to act for 
clients in complete 
independence and in their 
sole interest, the duty .... 
to avoid all risk of conflict 
of interest and the duty to 
observe strict professional 
secrecy.

Those obligations of 
professional conduct have not

inconsiderable implications for 
the structure of the market in 
legal services, and more 
particularly for the possibilities 
for the practice of law jointly 
with other liberal professions 
which are active on that market.

Thus, they require of members 
of the Bar that they should 
be in a situation of 
independence vis-a-vis the 
public authorities, other 
operators and third parties, 
by whom they must never 
be influenced. They must 
furnish, in that respect, 
guarantees that all steps 
taken in a case are taken 
in the sole interest of the 
client.

By contrast, the profession of 
accountant is not subject, in 
general, and more particularly,

in the Netherlands, to 
comparable requirements of 
professional conduct.

MDPs should be rejected in 
Australia
Given the endorsement of these 
important principles in these two 
major world economic systems, one 
would hope that Australia’s 
competition authorities do not succeed 
in making Australia the odd one out by 
forcing MDPs on the Australian legal 
profession.

If they do, the duties of loyalty and 
confidentiality, the unique role of the 
legal profession and the protection of 
legal professional privilege are likely 
to gradually disappear.

On the latter, it must be more than a 
coincidence that the ACCC has been 
at the forefront of legal challenges to 
the continuing existence of legal 
professional privilege.®

Vale Barbara James
The Northern Territory lost one of it’s most respected historians with the passing of Barbara James in 
late March this year.
Variously described as much-loved, 
brave, kind, vastly intelligent and, 
simply, a friend, Barbara was paid 
tribute to by family and friends at a 
service in Darwin’s Anglican Church. It 
was “standing room only’’ atthe service 
which was attended by Labor party 
leaders, past and present - a 
testament to Barbara’s dedication to 
the party.

For the Law Society NT, she was the 
author of an historical text about the 
Society titled: Twenty Years On, a 
history of the NT Law Society (1969
1988) and a glance at pre-Society 
legal life in the north. She was also a 
close friend of many LSNT members, 
past and present.

Born in Nebraska, Barbara came to the 
Northern Territory in 1967. She worked 
as a journalist before becoming an 
historian and spent time as a political 
advisor to Bob Collins when he was 
the NT’s Labor Leader and later when 
he was a Senator for the Northern 
Territory.

She was an author of publications 
including the acclaimed No Man's 
Land, a book lauded as the first to 
highlight the contribution of women to 
the Northern Territory.

Her joy at Labor’s historic NT election 
win in 2001 was captured by 
photographer David Hancock at the 
victory party.

Holding her wig (a result of 
chemotherapy) aloft and moving to 
embrace a victorious Chief Minister- 
elect Clare Martin, Barbara celebrated 
the success for which she had worked 
so hard for for many years.

The LSNT extends its sympathies to 
Barbara’s friends and families for the 
loss of this great lady. ®

Above: An historic win...Barbara James (centre) with Clare Martin (left) 
and Rosemary Tipoloura (right)...Photo: David Hancock/Skyscans
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