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Although Australia has 
progressively moved away from a 
strict adherence to English law, it 
would still be considered as sharing 
a common law tradition with 
England. In many areas of the 
common law, such as 
administrative law, Australia and 
England have both maintained 
traditional concepts. Now English 
law looks to come under the 
influence of European law in some 
important areas. The influence to 
date has been largely in public law, 
and this will be the principal focus 
of my discussion. The prospects 
are however that it will also affect 
aspects of English private law. 
Questions may therefore arise for 
our High Court as to whether it 
should align itself with the 
European approach, although there 
is an important question anteriorto 
that, at least in the administrative 
law area, as to whether alignment 
is in fact possible.

When I speak of ‘European law’ and 
its influence upon English law I am 
referring to four sources. The first 
source is the laws of the European 
Community developed by the 
European Court of Justice which are 
applied to English law. The second 
is European human rights law, 
which is now part of English 
domestic law and is subject to 
interpretation by the European 
Court of Human Rights. The third 
source of influence derives from the 
standardisation of some parts of 
private law into a new European law. 
The fourth possible source is the
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domestic laws of some civil law 
countries. The laws of these 
countries already inform the rules 
and practices of the European Court 
of Justice. Forthe purpose of this 
paper I use Germany as the 
comparator.

Let me first make some 
observations about the two 
European Courts I have mentioned. 
Neither of the Courts could be 
described as fledgling - either by 
reference to their age ortheirsize. 
The Court of Justice of the 
European Communities, in the form 
in which it exists today, was 
created by the coming into force of 
the two Rome Treaties of 1 January 
1958, although it had a 
predecessor. The European Court 
of Human Rights, as the single 
adjudicative body on questions 
involving the Convention for the 
Protection of Human Rights and 
Fundamental Freedoms, was 
established in November 1998, 
replacing the existing Court and the 
European Commission of Human 
Rights. Even by the standards of 
larger Courts in common law 
countries, these Courts are big. 
The Court of Justice, which sits in 
Luxembourg, presently consists of 
25 judges, one from each member 
State. Ten countries were added to 
the Community in May 2004. It may 
be observed that the Court of 
Justice now has relevance to some 
452 million people. It has eight 
Advocates-General, who have the 
same status as judges and who 
deliver opinions forthe assistance
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of the Court. In 1989 a Court of First 
Instance, which comprises 
25 judges, was created to ease the 
burden of work of the Court of 
Justice. The Court of Human 
Rights, which has its seat in 
Strasbourg, has 44 judges. Each 
of the Courts may sit in groups of 
three or more. The Court of 
Justice’s Grand Chamber is 
composed of 11 judges. The 
workload of each of the Courts is 
substantial. The language of the 
Court of Justice is French, although 
other languages may be used in 
proceedings before it, and the Court 
of Human Rights uses French and 
English. The style of judgments 
and the procedures of the Courts 
are closer to those of civil law 
countries. And, as you will readily 
appreciate, common law judges are 
distinctly in the minority in those 
Courts.

Let me refer first to Community laws 
which have application in English 
law but in respect of which the 
Court of Justice is the final arbiter. 
The laws include those derived from 
the various treaties, and legislative 
acts such as regulations and 
directives of the European 
Commission and Council. The 
Court of Justice has a broad 
jurisdiction to interpret and enforce 
these laws. It is supposed to
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general principles derived from the 
laws of member states - so 
theoretically, English legal rules 
could be utilised, but in reality it is 
the legal rules of the major civilian 
law countries which have proved to 
be influential. Indeed they have 
informed the jurisprudence of the 
Courts.

The European community is a 
community based on administrative 
law and the Court of Justice has 
provided the opportunity for the 
development of a body of European 
administrative laws. It has 
developed its own legal rules which 
apply in an administrative law sense 
and they are derived from countries 
such as Germany which have a 
strong administrative law 
background. Some of the rules - 
such as equality of treatment and 
procedural fairness - would be 
familiarto a common lawyer. Other 
important European rules, such as 
proportionality and legitimate 
expectations, we may think we 
understand, but the European 
principles are much wider than 
anything our Courts have applied. 
The civilian notion of abuse of power 
is not known to the common law. 
European law is more concerned 
with rights than the common law. 
The common laws’ concern in 
administrative law is with the limits 
on a power set by the statute in 
question. European administrative 
law knows no such boundaries. It 
regards as its proper concern the 
rights of the individual and it may 
limit the exercise of governmental 
power to protect those rights. You 
will therefore appreciate that 
different dynamics have been in play 
between the government and the 
judiciary in countries like Germany 
as compared with England. That 
has apparently changed. English 
Courts are no longershowing their 
traditional reticence in interfering in 
areas such as government policy.

Community law may be enforced by 
individuals in their national Courts. 
In applying it the Courts are obliged 
to accord primacy to Community 
law, a position which was confirmed

by the House of Lords in the 
Factortame case1. This supremacy 
of Community law over both English 
statute and common law has 
therefore meant a loss of 
sovereignty for England.

The Court of Justice is the final 
arbiter of the meaning and effect to 
be given to Community law. 
Therefore, whilst an English Court 
is able, and indeed is obliged, to 
apply Community law, if a question 
relating to Community law arises in 
the course of proceedings before it 
the Court is obliged to refer the 
question to the Court of Justice for 
ruling, unless the answer is clear. 
In theory the referral of such a 
question to the Court of Justice will 
involve the determination of a 
discrete preliminary question which 
would not be determinative of the 
outcome of the proceedings in the 
domestic Court. Its effect may 
however be more profound. It has 
been observed by one commentator 
that, whilst the final decision 
remains a matter for the English 
Court, in light of the ruling given by 
the Court of Justice, in reality the 
ruling may permit only one answer 
in cases concerning the validity of 
Community law.

The application of community 
administrative law rules in English 
Courts was just gathering 
momentum when the Human Rights 
Act came into effect in October 
2002. Its potential for impact upon 
many areas of English law cannot 
be under-estimated. The Act 
provides that it is unlawful for a 
‘public authority’ (which is 
interpreted broadly) to act in a way 
which is incompatible with a 
Convention right. Convention rights 
include the right to life, to respect 
for privacy, to freedom of thought 
and expression and extend to the 
prohibition of discrimination. Some 
were previously unknown to English 
law. Many have been recognised 
and interpreted in civil law systems, 
where they have been regarded as 
constitutionally guaranteed for 
sometime. So you will appreciate 
that even the interpretation of these 
rights has been imported by

England.

Whilst these Convention rights will 
intersect at many points of English 
law, it is of substantial importance, 
in the administrative law area, that 
they provide fixed points, of a 
constitutional kind, to principles 
such as proportionality.

Even before the Human Rights Act 
came into force some English 
judges had shown a preparedness, 
if not enthusiasm, to adapt 
European legal rules to 
administrative law. In doing so they 
have insisted that they are merely 
developing the common law. It 
comes therefore as something of a 
surprise that the fields of the 
common law were so fertile.

The two most pronounced 
examples of the transplantation of 
European legal rules into England 
are provided by two cases: 
Coughlan’s2 case, which concerns 
the principle of legitimate 
expectations, and Daly’s3 case, 
which applied the European 
principle of proportionality to judicial 
review of administrative decisions.

A little background on the 
approaches of the different systems 
to the concept of legitimate 
expectations is necessary before 
we look at what the English Court 
of Appeal did in Coughlan’s case. 
Lord Denning first applied the 
concept in Schmidt’s4 case. A 
student, a non-citizen, had been 
refused an extension of his permit 
to reside in the United Kingdom 
without being given a hearing. It 
was held that he had an expectation 
not to be deprived of his visa without 
being heard. Procedural fairness 
demanded it - but that was the 
extent of the assistance the 
common law gave. It was never 
suggested that an expectation 
could be converted into a 
substantive right. In German law, 
on the other hand, the principle of 
legitimate expectations is applied 
to ensure that the administration 
achieves its objectives whilst an 
individual’s expectations are 
protected by the Courts as far as

continued page 12...
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possible, and if necessary they are 
enforced. These expectations may 
give rise to substantive rights.

In Coughlan’s case the Court of 
Appeal gave effect to an expectation 
that a state of affairs would 
continue. Mrs Coughlan, and other 
disabled persons, had earlier been 
moved from a hospital, which the 
local health authority wished to 
close, to a residential facility. They 
were assured by the authority that 
it would be for life. A decision was 
later made, for policy reasons, to 
close the facility. As I have said, 
the Human Rights Act had not yet 
come into force. If it had, the Court 
would have been obliged to give 
effect to the value of the right to 
respect for one’s home.

The Court of Appeal held that 
unfairness in decision-making, or in 
the application of policy, couid 
amount to an abuse of power. This 
was made out in Mrs Coughlan’s 
case because the health authority 
reneged on its promise without 
adequate justification. The Courts 
were now held to be the final arbiters 
of whether an administrative 
decision was justifiable. The 
decision was quashed and in the 
result, presumably, Mrs Coughlan 
was able to remain in her home.

Two points may be made about the 
decision. To apply the principle of 
legitimate expectations in this way, 
the Court of Appeal considered it 
necessary to clear the decks of the 
Wednesbury test of 
unreasonableness. It was held 
insufficient forthe Court’s purposes. 
And, although prior authority was 
relied upon by the Court as justifying 
this substantial change of course, it 
is apparent that European legal rules 
operated as influential. At an earlier 
point in the judgment of the Court it 
acknowledged what it called ‘the 
common law of the European Union’, 
which allowed for a full review on the 
ground of fairness, and it referred to 
decisions of the Court of Justice 
concerning policies of member
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states which conferred substantive 
benefits, a position from which they 
were not able to resile. You may 
observe at this point that the principle 
bears an uncanny resemblance to 
estoppel - but I’ll come back to that 
later. Lastly, the legal justification 
given by the Court of Appeal reads 
like an excerpt from a judgment of a 
civii law Court. It said that the 
approach taken recognises ‘the 
primacy of the public authority both 
in administration and in policy 
development but it insists, where 
these functions come into tension, 
upon the adjudicative role of the court 
to ensure fairness to the individual. ’ 
It has subsequently been confirmed 
in England that abuse of power is the 
‘root concept’ which governs and 
conditions general principles of public 
law. It is not likely therefore to be 
limited in its application to support 
of the principle of legitimate 
expectations.

The principle of proportionality has 
been described as the most 
important general legal principle in 
European Community law, as may 
be seen by the extent of the case 
law involving the principle in the 
Court of Justice. The principle was 
applied by the Prussian State 
Administrative Courts in the 19th 
century to check the discretionary 
powers of the police authorities. 
The principle is applied in 
Community law. It is found in Article 
5 of the Maastricht Treaty and in 
the Recommendation of the 
Committee of Ministers of the 
Council of Europe concerning the 
exercise of discretionary powers by 
administrative bodies.

The principle insists that 
administrative authorities cannot 
exercise their discretion as they 
like. They are required to balance 
community and individual interests. 
In German law the principle may be 
seen to have three limits: the 
means employed must be both 
necessary and suitable for the 
purpose of the law being applied 
and they must not be

disproportionate to its purpose and 
place an excessive burden on the 
individual. As we shall see, this 
three-part test has been 
appropriated by the English Courts.

Although mooted from time to time, 
proportionality was not regarded by 
the English Courts as a separate 
ground of review. Lord Diplock had 
raised the possibility of applying the 
European principle in the CCSU 
case in 1995. It was raised in 
Brind’s5 case in 1991 where it was 
unsuccessfully argued that the 
Home Secretary’s ban on live 
interviews with terrorists was a 
disproportionate interference with 
freedom of speech.

Then came Daly’s case, which was 
heard by the House of Lords in April 
2001. It concerned the government 
policy of searching prisoner’s cells, 
in the absence of the prisoner, and 
examining correspondence from 
their lawyers, to ensure that it was 
properly subject to legal 
professional privilege.

Lord Bingham accepted that a 
prisoner’s common law rights to 
legal professional privilege, which 
were clearly breached in that case, 
might be overridden in some 
circumstances. Importantly 
however this policy, which was 
simply a blanket policy, could not 
be justified as a necessary and 
proper response to the need to 
maintain security and discipline in 
prisons. Lord Steyn approved a 
three-stage test for proportionality. 
First one asks whether the 
legislative objective is sufficiently 
important to justify limiting a 
fundamental right - which is to say, 
is there a pressing social need for 
it? The second requires the 
measures designed to meet the 
legislative objective to be rationally 
connected to it. The third then 
assesses whetherthe means used 
to impair the right or freedom are 
no more than is necessary to 
accomplish the objective.

continued page 14...
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said to be a further development of 
the common law, the decision of the

Now this test clearly reflects the 
requirement of German and of 
Community law to which I have 
referred. However they were not 
identified as sources. In what was 
Privy Council in de Freitas’6 case 
was drawn upon. That case 
concerned fundamental rights and 
freedoms given by the Constitution 
of Antigua and Barbuda. This would 
not seem to provide a solid basis 
for explaining an expansion of 
common law principles. In any 
event it is difficult to imagine that 
the German and Community law 
rules were unknown to the Court or 
uninfluential in the decision.

I should add that the decision was 
again one where the Human Rights 
Act came into effect after the events 
in question. If it had applied, the 
relevant Convention right would be 
respect for a person’s 
correspondence. Two of their 
Lordships considered that the same 
result would be reached whether 
one applied what they called 
‘orthodox’ common law or the 
Convention.

Comparative lawyers have for some 
time suggested that concepts 
cannot be viewed in isolation and 
that one should be wary of 
transplantation of concepts of 
different legal systems. In this 
regard it may be observed that 
German administrative law has a 
different historical and social 
background and has engaged 
German Courts in a much more 
rigorous examination of governmental 
policy and decision-making than the 
English Courts would usually 
countenance, given their view of 
parliamentary supremacy. Another 
aspect of the criticism is that 
English Courts are not accustomed 
to using their powers of discovery 
against the government as their 
continental counterparts are. The 
criticism points up a matter which I 
believe has not been given much
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attention as yet - whether the 
English Courts will alter their 
procedures to accommodate their 
new role.

Another example of the enthusiasm 
with which some English Judges 
are seeking to align English law 
with Community law is seen from 
the Factortame case. There the 
House of Lords had affirmed the 
traditional rule, that injunctive relief 
did not lie against the Crown so that 
it had no power to make orders with 
respect to discriminatory provisions 
relating to the registration of foreign 
vessels. On a reference to it in the 
course of the proceedings the Court 
of Justice held that injunctive relief 
should be granted where 
Community rights were involved. 
The House of Lords complied. Two 
years later the House was dealing 
with a case involving aliens which 
involved no Community element at 
all but nevertheless held, 
consistent with the Court of 
Justice’s ruling, that injunctive relief 
should be granted against the 
Crown on the basis that its 
approach should be the same as 
Community law where possible. 
This has been described by one 
eminent English lawyer as a 
‘knock-on’ effect.

European concepts and principles, 
which one would not have thought 
capable of sitting conformably with 
the English common law, are taking 
root in England. It may have taken 
some time since the accession of 
the United Kingdom to the 
Community in 1973, for its Courts 
to have developed the momentum 
for change, but they clearly now 
have. The Human Rights Act can 
only hasten more change. This 
must, you wouid think, affect the 
mindset of English Judges. The 
question I suppose is whetherthey 
will become truly European in their 
outlook.

In addition to the direct influence of 
Community law and the desire of 
the English Courts to join the

European Community club, there 
are other attempts being made to 
“harmonise” aspects of private law, 
particularly in the field of contract 
law. Professor Zimmermann, a 
highly respected academic 
comparative lawyer, is even of the 
view that the prospect of a 
European legal culture is becoming 
accepted now as possible. It could 
emerge from an interaction of 
community law, modern private law 
doctrine, comparative law, legal 
history, and convention law.

There have been a number of 
bodies established to chart a 
European course through areas of 
the law such as contract, such as 
the commission on European 
contract law and Unidroit - the 
International Institute for the 
Unification of Private Law in Rome 
- although as the name suggests 
the latter is international in outlook 
and not just European. The 
Academy of European Private 
Lawyers was established to draft a 
European Contract Code and the 
European Parliament has been 
calling for the codification of 
contract law for some time. Other 
areas in which enquiries are being 
undertaken with a view to 
standardisation are tort law and 
trust law.

The last possible source of 
influence upon English law I 
mentioned at the outset is the 
domestic laws of civil law countries 
like Germany. This is par 
excellence something about which 
English Courts will exercise a 
choice. The question is whether 
they will go this step further and 
beyond the legal rules accepted in 
Community law.

I am not aware of any suggestion 
that the Courts of the civil law 
countries have shown any 
corresponding interest in the 
common law. Professor Markesinis 
refers to a judgment of the German 
Federal Court in 1983 which

continued page 16...
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involved the concept of wrongful life, 
and where it was said:

“Foreign judgments, for the 
reason alone that they are 
based on different laws, are only 
of limited relevance for German 
law...”

I do not know if that remains the 
approach of that Court. This may 
be contrasted with the gentler 
approach of Lord Wilberforce, 
recounted recently by Lord Bingham 
which however may be thought to 
have a similar outcome:

“Our approach to overseas 
authorities is very straightforward. 
If the foreign judge says what we 
are ourselves inclined to think, 
then we pay tribute to his 
erudition and adopt what he 
says, observing that we could not 
have hoped to express the point 
as well as he has done. If, on 
the other hand, the judge’s 
thinking does not coincide with 
our own, we point out that it was 
a decision given against a 
different statutory background in 
a place where different social 
conditions obtain, and that we 
are in the circumstances unlikely 
to derive any substantial 
assistance from it”.

The factors of a foreign language and 
a lack of familiarity with another 
legal system, combined with an 
insubstantial body of comparative 
law materials have, I suggest, 
operated in the past as a 
disincentive to the consideration of 
the solutions devised by other legal 
systems. But there has, in very 
recent times, been a marked 
upsurge in the amount of 
comparative law texts and articles 
being published. This must reflect 
the desire for harmonisation of some 
laws and a perception that the laws 
of other countries might now prove 
to be of interest. Some examples 
of recent comparative law analysis 
ofthe common law, on the one hand, 
and civilian law on the other, are in 
the areas of economic torts, unjust 
enrichment, set off, equity and even 
statutory construction. It is not, I
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think, suggested by comparative 
lawyers that each area of a foreign 
system may offer a valuable 
comparison. Clearly some may 
not. More controversial, in the 
areas where comparison is 
possible, is whether the systems 
are capable of convergence.

There are some aspects of the 
civilian law that English Courts will 
have to deal with, it would seem. 
This arises both from attempts at 
standardisation and because some 
Community directives are based on 
notions drawn from civil law 
countries.

The notion of good faith in the 
context of contractual obligations 
is derived from Roman law and has 
no perfect equivalent in English law, 
although perhaps unconscionability 
comes closest. In German law the 
obligation governs all aspects of 
contractual performance and 
creates ancillary obligations. Now, 
because of a Directive on Unfair 
Terms in Consumer Contracts, 
which all Community members are 
obliged to implement, English 
courts may have to come to terms 
with the concept. This is likely to 
necessitate an examination ofthe 
underlying principles in systems 
such as that of Germany.

Professor Markesinis says that 
translations ofthe German cases 
relevant to the question of a duty 
of care of a public authority were 
made available to the lawyers in the 
famous case of Anns v Merton 
London Borough Council, but were 
not used. Perhaps the lawyers 
thought that judges in the 1970s 
might not be predisposed to 
considering aspects of other 
systems. If that was the case, 
there are some recent examples 
that things have changed in 
England. In a class action, of 
persons infected with Hepatitis C 
as a result of blood transfusions, a 
Community product liability 
directive was in issue. It was 
framed as a terse statement of 
general principle, in the civilian law 
style, and it was therefore

necessary for the lawyers and the 
Court to go to the laws of Germany 
and of other Community countries 
for further explanation. The 
judgment, as a result, considers 
authorities from eight jurisdictions 
and many comparative law texts.

In Arthur J S Hall & Co (a firm) v 
Simons7 the House of Lords 
considered the position of lawyers 
in Community countries and their 
lack of immunity from actions for 
negligence. Even acknowledging 
their position was different from their 
English counterparts, largely 
because of the role played by 
judges in civilian law countries, the 
fact that no problem was caused 
by their lack of immunity appears 
to have been influential with their 
Lordships. Interestingly, Lord 
Steyn observed that the difference 
between the roles of English judges 
and their civilian colleagues, at least 
in civil actions, had been reduced 
as a result ofthe Woolf procedural 
reforms. Could it be that England 
was moving closer to Europe in a 
procedural sense that long ago? 
Did Lord Woolf have that in mind at 
the time? - if so, nothing was said.

The export of German law, and that 
of other European countries, is not 
a new phenomenon. We tend to 
marvel at the spread of influence of 
the common law and give no 
consideration to countries which 
have exported their codified laws. 
German law, for example, has been 
influential as far away as South 
Korea, Thailand, Brazil and Peru, 
although its reception in Japan at 
the end of the 19th Century is 
perhaps the most outstanding 
example of its transportability. In 
determining to adopt a western 
legal system, Japanese scholars 
studied and taught English, French 
and German law. The outcome of 
the tussle for influence between the 
supporters respectively of the 
French and German codes was the 
adoption of the then modern and 
scientific German civil code. The 
common law could not compete with 
such a compact package.
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Australia, or more particularly some 
of its states, may not have been 
completely immune from the 
influences of German law. An 
Australian academic, who undertook 
research in Germany for his doctoral 
thesis, concludes that the Torrens 
system of land registration was 
German-inspired, stemming from the 
natural law idea of responsibility of 
property, and was present in the 
systems of some Hanseatic cities 
such as Hamburg. He argues that it 
was introduced into South Australia 
by Dr Ulrich Hubbe, who had 
emigrated from Hamburg and was Mr 
Torrens’ advisor on the new land 
registration system implemented in 
that state.

Lastly I look to what the Australian 
Court might do about these sources 
of European law.

Australian law has of course already 
experienced the effect of international 
treaties and Conventions upon its 
domestic law. And its judges have 
shown some preparedness to referto 
materials from European legal 
systems, although I do not think it 
could be suggested that they have 
informed Australian common law to 
any great extent. I shall give some 
examples of these references. In 
Baker v Campbell8 Brennan J 
compared the procedure for discovery 
prescribed by the European Court of 
Justice. In the Queensland Wire9 
case, concerning misuse of market 
power, reference was made to the 
decisions of the Court of Justice. 
Reference was made to comparative 
law texts, to German jurisprudence 
on delicts and the French civil code 
in Regie Nationale Renault vZhang'0. 
In Roxborough v Rothmans of Pall 
Mall", a case involving failure of 
consideration and restitution, 
Gummow J considered an article 
which traced the civil law origins of 
the implied contract approach and 
Kirby J looked to a discussion 
concerning German law. And in 
Tame v New South Wales'2 Hayne J 
referred to texts by Prof Markesinis 
on the German law of torts.

So far as concerns developments in

English administrative law, it may be 
that the High Court will at some point 
consider whether to widen the test 
of unreasonableness. It is difficult 
howeverto see that it could go as far 
as the English Courts. There are a 
number of important differences, 
historical and more recent, between 
the legal systems. Australia’s 
constitutional and administrative law 
has as its framework the strict 
separation ofthe tripartite powers of 
the legislature, the executive and the 
judiciary, provided by the Australian 
Constitution. The only human rights 
recognised in Australia are those 
referred to in treaties which are 
incorporated into domestic law and 
those explicitly mentioned in the 
Constitution or which have been 
found to have been guaranteed by it.

Whilst some Convention-based

rights, such as those relating to 
refugees, are recognised and 
Australian law applies prohibitions 
against discrimination there is no 
suggestion that the Convention on 
Human Rights and Fundamental 
Freedoms will be adopted in 
Australia. There has been some 
discussion about a Bill of Rights for 
Australia, but there are no present 
indications that it will become a 
reality. As a consequence the points 
of reference for Australian 
administrative law are likely to remain 
statute-based and concerned more 
with an analysis of administrative 
decisions in their statutory framework 
than with any individual rights-based 
approach.

The High Court, in the past, has 
acknowledged some room for the
continued page 18...

Martin Kriewaldt Memorial 
Address

The Law Society Northern 
Territory, with the support of the 
Public Purposes Trust, holds a 
biennial address commemorating 
the contribution Justice Martin 
Kriewaldt made to the Northern 
Territory’s legal system.

Martin Chemnitz Kriewaldt was 
born in Lobethal, South Australia 
on 26 October 1900 and after his 
father’s death, moved to the 
United States where he studied at 
the University of California 
between 1918 and 1920. He then 
transferred to the University of 
Wisconsin where he graduated 
with a Bachelor of Arts.

Justice Kriewaldt moved to 
Adelaide in 1923 and continued 
his legal studies at the University 
of Adelaide where he graduated 
with a Bachelor of Laws. He was 
eventually admitted to practice in 
1926.

Justice Kriewaldt served in the 
Legal Branch of the Royal 
Australian Air Force between 1942 
and 1946 and in 1951 was

appointed as an acting Judge of 
the Supreme Court ofthe Northern 
Territory. His appointment was 
made permanent in 1952 and 
Justice Kriewaldt served on the 
bench until 1960.

Justice Kriewaldt presided over 
the trial of two Czechs who were 
subsequently found guilty ofthe 
murder of a Darwin taxi driver. 
Justice Kriewaldt sentenced both 
to death and, on 7 August 1952, 
they were both executed in Fannie 
Bay Gaol, the last persons to be 
executed in the Northern Terrirtory.

Justice Kriewaldt was Chairman 
ofthe South Australian Baseball 
League from 1946 to 1951 and 
served as a Justice of the 
Supreme Court of the Cocos 
(Keeling) Islands and Supreme 
Court of Christmas Island.

Justice Kriewaldt became ill on 20 
May 1960 during sittings of the 
Court in Alice Springs and was 
eventually flown to Adelaide where 
he died on 11 June 1960.®
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Convergence or Divergence? cont...
operation of the principle of 
proportionality, but in areas apart from 
judicial review of administrative 
decisions. It is regarded as having 
taken root in constitutional law in 
connexion with purposive powers, 
where the test is whether a law is 
reasonably capable of being seen as 
appropriate and adapted to achieve 
some object within power. This may 
be seen from cases such as the 
Tasmanian Dams13 case, although 
some s 92 cases perhaps come 
closer to stating the three-stage test 
of European law.

More generally the test is used in 
areas of criminal sentencing and in 
the awarding of damages. It has not 
howeverbeen used bythe High Court 
in judicial review of administrative 
decision making, although Deane J 
mooted this possibility in Australian 
Broadcasting Tribunal v Bond14. 
Debate about it has been noted by 
members of the High Court. More 
recently the Court dealt with a special 
leave application on the assumption 
that the applicable principle is a 
reformulated Wednesbury criterion 
adopting the notion of proportionality, 
but perhaps one should not read too 
much into this, particularly as special 
leave was refused. In the absence

of a wider statutory recognition of 
pre-existing rights of individuals there 
would not seem to be a wide 
operation for the principle of 
proportionality in judicial review. Even 
so, the process undertaken may be 
viewed bythe High Court as involving 
the attribution of values to a decision 
and therefore merits review. It has 
consistently maintained its refusal to 
countenance such an approach.

To common lawyers applying 
traditional concepts of judicial review, 
the use of legitimate expectations in 
cases such as Coughlan’s seems 
awfully like holding a policy maker 
estopped from changing policy. 
Whilst on the Federal Court, and in 
Kurtovic’s case, Gummow J 
considered that there were real 
difficulties in propounding an 
estoppel against the exercise of an 
administrative discretion, in Lam’s15 
case reference was made by 
members of the High Court to 
Coughlan’s case. The Court 
maintained its position that the 
doctrine refers to procedural 
protections and in one judgment it 
was said, in no uncertain terms:

“That remains the position in this
court and nothing in this

judgment should be taken as 
encouragement to disturb it by 
adoption of recent developments 
in English law with respect to 
substantive benefits or 
outcomes. ”

As earlier mentioned, the framework 
ofthe Australian Constitution differs 
from the constitutional backdrop of 
the English and European systems. 
The ability ofthe Court to grant rights 
based upon expectations created by 
policy makers, and the notion of a 
change in policy amounting to an 
abuse of power, was considered in 
Lam to raise questions relating to the 
separation of the powers of the 
executive and judicial branches of 
government. It would not seem likely 
that this concept can or will be 
applied in Australia. It would follow 
that there is not likely to be the 
substantial shift in judicial mindset 
in the area of public law as is 
occurring in England.

The developments of standard 
European law principles in areas 
such as contract may however offer 
something to Australian law. Some 
may find their way into Australian 
domestic law as a result of 
legislation, if the requirements of 
global trade are thought to require 
uniformity. The principle of 
inconsistent behaviour also dealt with 
in the Unidroit principles might be 
used to confirm existing principles of 
conduct in contract law. It might be 
thought timely by our Courts to revisit 
the English notion of ‘good faith’ in 
contract, and redefine it as referrable 
to fair dealing, as the Unidroit 
principles suggest. This would not be 
inconsistent with equitable principles 
presently applied.

The topic of advocates’ immunity is 
of course under consideration in the 
High Court. It may be doubted that 
the members of the Court will feel 
compelled to adopt the approach 
taken in Arthur J S Hall & Co (a firm) 
v Simons and look to the position of 
lawyers and judges in civilian law 
countries. It is unlikely that their 
Honours would be persuaded that the

Justice Susan Kiefel and Tony Whitelum at the Martin Kriewaldt Memorial 
Address in Alice Springs.
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control of procedures and 
proceedings by the Courts here has 
reached a point of comparison with 
civilian Courts.

As to other areas ofthe domestic law 
of civil law countries it may be that 
the availability of a substantial 
amount of material in areas such as 
contract law, set-off and torts will itself 
generate interest in comparison. 
Topics such as economic loss and 
the liability of public authorities have 
bedevilled our Courts. But I do not 
suggest that there will be any 
compelling reason for the Court to 
undertake research of the 
approaches ofthe systems.

Australia is not the only country to 
face these issues in the near future. 
New Zealand, now with its own final 
Court of Appeal will no doubt consider 
its position. If Australia and New 
Zealand maintain an adherence to 
the common law, it will be interesting 
to see if the dialogue between their 
Courts increases. Nor apparently 
should it be assumed that the 
Supreme Court ofthe United States 
will turn its face against European or 
civil law legal rules, as one perhaps 
may have expected. In a recent 
speech Justice Breyer of that Court 
issued a public call for lawyers, and 
law professors, to provide the Court 
with ‘relevant comparative material’ 
and Justice Ginsberg has announced 
that ‘conclusions reached by other 
countries and by the international 
community should at times 
constitute persuasive authority’.

Conclusion

The effect upon important aspects of 
the English common law and upon 
the mindset of English judges of 
European law in its various forms is 
already occurring. There are major 
constitutional issues, both 
institutional and concerning 
substantive rights, which will 
prevent Australia heading down that 
path in administrative and 
constitutional law. There may be 
other areas of influence forthe High 
Court, but much of it will be the 
exercise of its choice. The question 
with which I leave you is whether 
the High Court will see its role as 
evolving, at least to an extent, with

developing European law orwhether
it wishes to remain a custodian of
a body of common law.®
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