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Lasry reports on Hicks trial
When Melbourne barrister Lex Lasry QC caught his first glimpse of David Hicks in the flesh in the courtroom 
at Guantanamo Bay, Cuba, he was genuinely surprised by his physical appearance.

“He looked quite good. He was dressed in a suit and looked fit and well,” Mr Lasry said of the 29-year-old 
terrorism suspect from Adelaide, who has been held prisoner for more than two-and-a-half years.
But Mr Lasry had not travelled half
way across the globe to make 
judgements about Hicks’s 
appearance - or his guilt or 
innocence. He was there to 
scrutinise the military commission 
process that Hicks was about to 
endure and report his findings to the 
Law Council of Australia.

A highly experienced and well- 
respected criminal barrister, Mr 
Lasry was the only independent 
Australian legal expert to attend the 
first hearing in Hicks’s trial, which 
was held on 25 August.

In essence, he was there to decide 
whether Hicks could receive a fair 
trial under military commission 
proceedings.

His findings, however, highlighted 
that the process would be anything 
but fair.

In his report for the Law Council, 
which was released to the public on 
15 September, Mr Lasry was highly 
critical of the military commission 
process.

He felt Hicks would not be able to 
get a fairtrial because of the military 
commission’s lack of 
independence, the lack of legal 
expertise possessed by members of 
the commission and the fact that the 
rules of evidence were ail but 
absent.

Specifically, Mr Lasry said:

1. The military commission in this 
case is not independent in any 
sense that would generate 
confidence in its impartiality 
because:
- The commission represents a 

process created and 
exclusively controlled by the 
executive of the US 
government;

- There is a strong relationship 
between the Presiding Officer 
and the Appointing Authority;
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- Several of the current 
members of the commission 
may be perceived as officers 
with some predisposition on 
the relevant issues because 
they were operationally 
involved in Operation 
Enduring Freedom in 
Afghanistan against the 
Taliban; or because they 
were significantly
emotionally affected by the 
events of 11 September 
2001;or because they have 
already formed and 
expressed views adverse to 
the interest of the detainees 
at Guantanamo Bay.

2. The commission is comprised 
of five members who are not 
legally qualified and therefore 
are not appropriately 
experienced to resolve issues 
of law as a judge would do in a 
normal criminal trial setting. 
Indeed such assistance, as 
might be given to them by the 
Presiding Officer, is problematic 
because there is a genuine 
concern that they will abdicate 
their function to him because of 
his expertise as a military judge. 
It is not at all obvious why all 
the members of the commission 
are not officers with legal 
qualifications. That would be a 
substantial benefit to the 
process.

3. This commission is intending to 
hear all six of the cases 
currently designated and it will 
presumably hear them 
consecutively. It is simply 
impossible to accept that non- 
legally qualified commission 
members can resolve issues of 
fact and law in four trials 
consecutively without making 
errors or misusing evidence. The 
fact that they say they are 
conscious of the problem and

determined to avoid that 
consequence is of no comfort 
whatsoever.

4. The rules of evidence are all but 
absent and such rules that exist 
seem to facilitate the admission 
of evidence which will never be 
able to be tested by cross 
examination and should, 
ordinarily, be devoid of any 
probative value. The 
consequence is a likely 
unfairness that goes to the root 
of the fairtrial issue.

5. The count of conspiracy laid 
against David Hicks is so broad 
and so easily facilitates a 
conviction as to arguably 
represent a misuse of that 
charge. The use of such a 
charge in these circumstances 
may also be contrary to 
international law.

6. There is no viable appellate 
process which can impartially 
correct errors and remedy a 
miscarriage of justice.

In Mr Lasry’s view, because of 
these factors, there was an 
unacceptably high risk that there 
would be a miscarriage of justice.

Armed with these findings, the Law 
Council took the report to Attorney- 
General Philip Ruddock, hoping the 
information provided could be used 
to persuade the Australian 
Government to change its stance 
on the military commission 
process.

The reaction from the Federal 
Government was swift. 
Unfortunately, it was not the 
reaction the nation’s peak legal 
body had hoped for.

Just a couple of hours after the 
report was made public, Attorney- 
General Philip Ruddock rejected
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Lasry reports on
the criticisms detailed by Mr Lasry. 
Lending his support to the military 
commission proceedings, Mr 
Ruddock said the process was 
necessary to protect classified 
information.

This assertion was promptly 
dismissed by Law Council 
President Stephen Southwood QC.

“Courts and court martials in the 
United States are experienced in 
dealing with security sensitive 
information and have adequate 
procedures in place, including the 
use of secure versions of 
documents and in-camera hearings. 
There is nothing to suggest a 
military commission process would 
provide a superior means of 
protecting security sensitive 
information,” Mr Southwood said.

He said the Australian 
Government’s inaction over the 
matter was unprecedented when 
compared with other nations.

“Great Britain, along with other 
allies of the US, have demonstrated 
their commitment to their citizens 
by securing the release of a number 
of detainees from prosecution

Hicks trial cont...
under the military commission 
process.”

And just recently, Pakistan secured 
the release of 34 of its nationals 
from Guantanamo Bay.

Just as damning, Mr Southwood 
added, was the fact that the 
Australian Government had still not 
produced any report of its own on 
the preliminary hearing and had not 
provided any evidence to challenge 
Mr Lasry’s conclusions about the 
unfairness of the system.

Mr Ruddock insists that the 
Government’s priority is to ensure 
that allegations against Hicks - and 
fellow Australian Guantanamo Bay 
inmate Mamdouh Habib - are 
tested in a fair and transparent 
process.

If that’s the case, why dismiss such 
a scathing report from by an 
independent expert without bias or 
pre-conception? Surely it warrants 
closer examination.

Hicks and Habib - regardless of 
their guilt or innocence - are 
Australian citizens and deserve 
better. ®

A practitioner's 
duty to an 

unrepresented 
opponent conf...

3. Use non-threatening 
language eg “it is our 
position that the court order 
means... and if you disagree 
with our position you should 
seek legal advice from your 
own solicitor”, rather than 
“the court order means 
this... and I’ll take you to 
court if you don’t comply”;

4. Take heed of Rule 17.40 
which requires cognisance 
of the opponent’s 
unrepresented state in court 
matters; and

5. Make a file note of every 
telephone or personal 
communication with the 
opponent. It may even be 
prudent in certain cases to 
send a copy of the file note 
to the opponent. The initial 
cost to you oryour client may 
save you considerable time 
and expense later on.CD

Crime Victims Advisory Committee
The Department of Justice, on behalf of the Crime Victims Advisory Committee, is currently seeking a
legal practitioner to become a m 
The Committee is established under 
the Crime Victims Advisory 
Committee Act. The functions of the 
Committee are to:

(a) advise the Attorney-General on 
matters affecting the interests of 
victims of crime;

(b) investigate, report and make 
recommendations to the 
Attorney-General on matters 
referred to it by the Attorney- 
General;

(c) disseminate information relating 
to matters affecting the interests 
of victims of crime; and

(d) be a forum forthe co-ordination 
of organizations involved in, and 
initiatives in, the delivery of

iber of the Committee.
services to victims of crime, 
including, but not limited to, 
services by the Territory.

The Committee is made up of 11 
members including a Chairman 
appointed by the Attorney-General, 
four Chief Executive Officers of 
relevant Government Departments or 
their nominees, and six other 
members appointed by the Attorney- 
General. The legislation requires that 
one member shall be a legal 
practitioner who is not employed by 
the Commonwealth or the Territory.

The Department is seeking 
expressions of interest from legal 
practitioners who would like to be 
considered for appointment as a 
member of the Committee.

Written expression of interest, 
including a curriculum vitae should 
be sent to:
Crime Victims Advisory Committee 
Department of Justice 
GPO BOX 1722 
DARWIN NT 0801

Meetings are held approximately four 
times a year and are usually held in 
a meeting room at the Department 
of Justice, 45 Mitchell Street. They 
commence at 7:30am and end no 
laterthan 9am. Members are entitled 
to a sitting fee of $30 an hour. There 
may also be additional time spent as 
part of a sub-committee examining 
a particular issue relating to victims.

Forfurther information, please contact 
Zoe Marcham on 8999 6742.®
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