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The majority of Central Australian Aboriginal Legal Aid Service 
(CAALAS) clients still live traditional lives where customary law, 
ties and rules of kinship and ceremony are the major influences 
on behaviour. The influence of custom is implicit in every aspect 
of daily life.
Whilst there has been some 
movement towards the recognition 
of customary law by the mainstream 
legal system, in effect, it does little 
more than pay lip service to this 
recognition. The attitude of our law 
makers is to say that we recognise it 
where there is no conflict with NT law. 
The position is that the mainstream 
legal system states it recognises 
customary law exists but where there 
is a conflict, NT law must prevail.

Where CAALAS’ clients face a conflict 
between obligations of custom, 
ceremony or kinship and the 
obligations placed on them under 
“white fella law”, custom will almost 
always prevail. Until this fact is 
recognised and more attempts are 
made to reconcile the conflict 
between the two laws we cannot be 
said to be recognising customary law 
in any meaningful sense. What is in 
fact happening is some recognition 
of its existence and the taking of it 
into account in some minor 
peripheral way but otherwise putting 
customary law into the “too hard 
basket”.

If it is the case that some aspects of 
customary law are never going to be 
acceptable under Northern Territory 
law isn’t it incumbent on our law

makers to engage the custodians of 
Aboriginal customary law in an effort 
to reconcile and reduce the conflict 
between the two laws.

Resolution of conflict usually involves 
compromise. I believe compromise 
is possible and some aspects of 
customary law may be amenable to 
change if other aspects are given full 
recognition and respect.

Despite the rhetoric there has been 
little done to achieve reconciliation 
and reduce the areas of conflict 
between NT law and customary law. 
If a serious attempt is to be made it 
will necessarily involve a sustained 
effort and recognising the importance 
of customary law and really taking it 
into account in meaningful ways in 
the administration of NT law.

When Aboriginal people come into 
contact with NT law, their needs to 
attend ceremony, the importance of 
sorry business, the importance of 
their punishments and reconciliation, 
the influence of kins and its 
obligations have to be taken into 
account and give real weight and 
respect.
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Looking to the future cont...
is an innovative adaptation of the 
traditional decision making 
processes to the modern 
situation.”

As I stated recently, all cultures 
change and adapt over time and our 
Indigenous culture is no different. 
While some aspects of customary law 
will remain, many aspects will and 
have adapted as indeed Indigenous

culture has over time.

The controversies over payback and 
customary marriages often 
overshadow the major steps towards 
a system where on most issues NT 
law and customary law walk side by 
side, heading in the same direction, 
towards the same goal, fairness for 
all.

Fictions, freedoms 
business - 

customary law in
come and gone since then, but until 
2003 in the Northern Territory those four 
identified freedoms, with varying 
emphases, have been at the heart of 
policy development in Aboriginal affairs. 
Certainly the freedoms have never been 
publicly denied to Aboriginal people by 
any Federal Government.

By the late 1970s it had become 
accepted that those Aboriginals who 
desired separately to pursue and develop 
their traditional culture and lifestyle 
should be encouraged to do so.

Consistent with the reformist ideas 
concerning Aboriginal people on both 
sides of party politics at the time, the 
Attorney-General in the Fraser 
Government, Bob Ellicott QC announced 
on 9 February 1977 a reference to the 
Australian Law Reform Commission 
(ALRC) to inquire:

“whether it would be desirable to 
apply in whole or in part Aboriginal 
customary law to Aborigines, either 
generally or in particular means or to 
those living in tribal areas only.”

The reference had particular importance 
to the Northern Territory, Western 
Australia and Queensland, given their 
large Aboriginal population.

The result of this reference was an epic 
nine-year inquiry which investigated and 
made recommendations on all manner 
of issues concerning Aboriginal 
customary law. The final two volume 
report published in 1986 entitled The 
Recognition of Aboriginal Customary 
Laws stands as the most comprehensive, 
objective and penetrating consideration 
of the issues surrounding recognition of 
Aboriginal customary laws.

The ALRC noted in its report that 
“although Aboriginal customary laws and 
traditions have been recognised in some 
cases and for some purposes by courts 
and in legislation, this recognition has, 
on the whole, been exceptional, 
uncoordinated and incomplete”.

The general conclusion of the ALRC was 
in favour of recognition. The ALRC 
recommended a functional approach 
which would maintain flexibility and deal
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