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Family law and 
superannuation update

By George Brzostowski*
The new powers given to Courts exercising jurisdiction under the Family Law Act 1975 to make orders 
in relation to spouses’ superannuation have been in force for nearly a year. The speculations as to how 
they will work, or what they actually mean, have become a little clearer.
The most authoritative recent case, 
and the only reported decision of the 
Full Court so far on this area of law, is 
that of Hickey v Hickey and the AG for 
the Commonwealth (2003) FLC T 93
143.

That case did not however involve 
defined benefit schemes, nor did it give 
guidance as to how ultimately the 
Courts will treat the values of pensions, 
either in the payment phase, or in the 
growth phase. For this we can get 
some immediate first instance 
guidance from the decision by Faulks 
J in McGrath v McGrath (payment 
phase) and decisions by Coleman J in 
Cahill v Cahill, and in Lance v Lance,

(the latter two cases involving a 
mixture of both payment phase and 
defined benefit growth phase 
schemes).

The decision by Justice Moore in 
Levick v Levick SY3054 of 2001 
(January 2003) is an interesting 
application of the provisions to an 
accumulation case, where Her 
Honour goes through calculations 
examiningthe tax consequences of 
a person taking his super before or 
afterturningage 55.

Levick v Levick

In this early case, Justice Moore 
made assessments of relative

contributions. She then analysed the 
outcomes if that percentage was 
applied to non-superannuation assets 
and examined the outcome. Her 
Honour then examined what would 
have happened if thesuperannuation 
was split in the same ratio. The wife 
wanted more of existingassets.

Her Honour applied the values arrived 
at byway of valuations of both existing 
assets and superannuation, without
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Cuttiing down the paper trail -
not the forests

Law firms are massive users of 
paper products. Even medium
sized firms consume millions of 
sheets of copy paper each year.

Lawyers For Forests (LFF) has 
developed and published an 
information kit - “Becoming Forests 
Friendly: An Eco-Kit For Law Firms” - 
aimed athelpinglawfirmsto reduce 
paper usage.

The eco-kit details easy, cheap and 
effective ways for firms to reduce the 
impact on the environment 
particularly Australia’s native forest 
resources.

Accordingto LFF, much of the paper 
consumed by law firms is bleached 
brilliant white and made from native 
forrests, including old growth and 
plantations that may not be 
sustainably managed.

The environmental beenfits that 
result from lawfirms reducing paper 
use are significant. Firms that reduce

paper use can also achieve direct 
financial savings.

The kit sets out a process for a law 
firm to become “forest-friendly". This 
involves an initial commitment and 
an environmental audit to gauge the 
firm’s environmental impacts 
(examples are provided), leadingto 
practical changes in the firm’s 
management of its paper use. The 
kit includes an up-to-date and 
detailed assessment of current 
options in Australia for paper, office 
equipment and fit-outs.

The kit also sets out other elements 
of an environmentally-friendly law 
firm, giving practical suggestions for 
change. Resources and useful 
contacts are also included.

The eco-kit is for anyone working in 
a lawfirm, from a managing partner 
to an articled clerk, who would like 
to encourage change.

The Eco-Kitcan be downloaded and

printed from the LFF website at: 
www. I a wve rsf o rf o rests. a s n. a u.

LFF, a Victorian-based association of 
legal professionals, is available to 
facilitate the implementation of the 
kit within a law firm.

In future, Lawyers For Forests also 
envisages promoting the Eco-Kit to 
other professions and business 
sectors.

The eco-kit was developed with the 
assistance of funding from the 
Victorian Law Foundation and is 
supported by The Wilderness Society.

For further information about the Eco
Kit or Lawyers For Forests, please email 
lff@lawyersforforests.asn a u Q
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attributing to the former any greater 
importance because they were 
available here and now, and a lower 
significance to the latter because there 
was still a need to wait until they fell 
into possession. In para 60 of the 
judgment, Her Honour posed the 
question:

"This leads to the question of 
whether matters should be left at 
this or whether Ms Levick’s 
entitlement should be satisfied 
entirely from currently available non

superannuation assets. Or, asitwas 
agreed was open, whether there be 
a lesser splittingorder applied to the 
superannuation component, 
accompanied by an increase in the 
proportion of non-superannuation 
assets. It is a question that has to 
be determined by reference to what 
is just and equitable in all of the 
circumstances."

Her Honour recognised that in view of 
the wife’s inferior financial position, 
her application to take "her

superannuation entitlement by an 
adjustment to the other assets might 
be a better arrangement for her”, but 
to do so would "resultin hertakingnow 
all of her entitlementfrom the currently 
available assets and it would leave her 
with no provision for her future 
retirement." Justice Moore wenton to 
say, “The tension between these two 
possible outcomes has led me to 
conclude that the better arrangement 
would be for her to take her 
entitlement partly by a splittingorder 
and partly by an increase in 
entitlementto other assets.”

The Courtalso recognised the need to 
make allowance for the fact that a 
delay was involved and that tax would 
be payable once the superannuation 
fund was accessed by the husband.

Cahill v Cahill

This decision was handed down on 7 
March 2003. Justice Coleman was 
faced with a need to come to a just 
and equitable decision where the 
husband had a DFRDB pension in 
payment phase, and at the time of the 
trial, he was also a member of the PSS, 
ie, he also had a defined benefit in 
growth phase. The husband had been 
a member of the DFRDB for some 
considerable time pre and post 
marriage.

Coleman J assessed contributions to 
all assets and to all superannuation 
entitlements. Perhaps with some 
degree of controversy, His Honour held 
that the wife had not made any 
contribution to the DFRDB pension. 
This would appear to run counter to a 
number of decisions, none of which 
seem to have been raised in argument 
before His Honour. It has long been 
the practice of attributing in favour of 
the non-member spouse, an indirect 
contribution to the member spouse’s 
superannuation {see the Full Court 
decisions in Morris v Morris (1982) 
FLC 91-271, and more recently in Bassi 
and KD Sales Force Specialists Pty Ltd 
v Maas (1999) FLC 92-867). Even

Wider range of penalties for 
corporate offenders

In a new report, the New South Wales Law Reform Commission is 
calling for a wider range of penalties for corporations that commit 
crimes
The report recommends that the 
penalties available in sentencing 
corporations should (in addition to, or 
in place of a fine) include:

* Incapacitation orders, which 
can prevent a corporation from 
carrying out certain business 
activities or, in the worst class of 
case, wind up the company;

* Correction orders (or probation 
orders), which can require a 
corporation to alter its systems, 
policies and procedures to ensure 
future compliance with the law;

* Community service orders,
which can direct a corporation to 
undertake or contribute to work on 
projects that benefit the 
community; and

* Publicity orders, which can 
require that a corporation publish 
details of its conviction (including 
information aboutthe offender, the 
offence and its consequences, and 
any other penalty imposed) to a 
specific group of people or the 
general community.

The main sentence currently imposed 
on corporations is a fine. However, a 
fine is sometimes an inadequate

penalty according to Law Reform 
Commissioner Professor Michael 
Tilbury.

"Companies are often able to treat a 
fine as a mere licence fee for 
illegitimate business operations,” 
Professor Tilbury said.

"Afine may also convey the message 
that corporate crime is less serious 
than other crime because 
corporations can buy their way out of 
trouble."

Professor Tilbury added that the 
objectives of sentencing corporate 
offenders would be furthered if a 
broad range of penalties were 
available to a court.

“Deterrence, denunciation and 
rehabilitation are more effectively 
promoted if a corporation is ordered 
to reform its management structure 
or its internal procedures, where 
these have given rise to the offence. 
A fine alone is unlikely to achieve 
those results."

A copy of this report is available from 
www.lawlink.nsw.gov.au/lrc or from 
the NSW Law Reform Commission on 
(02) 9228 8230.®
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employer-funded superannuation is 
part of an employee’s remuneration 
package.The evidence before His 
Honour was that the DFRDB could at 
the time of trial only be taken as 
pension. The right to commute had 
long since expired. In any event, the 
right to commute is confined to a sum 
equal to 5 times the pension, with a 
consequential reduction in the post
commutation pension spread over the 
remaining actuarially expected life 
span. His Honourtooka practical look 
atthe DFRDB pension, and held that it 
would be artificial to treat itas anything 
other than an income stream.

In para 40, His Honoursaid -

Notwithstandingthe artificiality of it, 
the Court also takes into account 
as part of the asset pool, 
$429,805.49 as the value of the 
husband’s entitlement in the future 
to receive fortnightly pension 
payments from the DFRDB. To the 
extent that the CSS figure is 
somewhat artificial, the DFRDB 
figure is a complete fiction as the 
husband, it is common ground, 
cannot obtain a lump sum of that, 
orany other magnitude, now or ever. 
On a rough calculation, at the 
present rate, if the husband lives to 
be 80, he will, between now and 
then, receive in pension payments 
something of the order the 
formulaic calculation of the 
entitlement produces.

This approach is consistent with the 
Full Court decision in Perrett v Perrett 
(1990) FLC 92-101 where the Court 
held thatthe only “property” in regard 
to the pension, was the entitlementto 
the next payment. The Full Courtsaid 
at page 77,660-

“The conclusion that a chose in 
action is property within the 
meaning of sec. 79 has been 
accepted by this Court in many 
subsequent cases, the latest being 
Spellson and Spellson (1989) FLC 
T 92-046 . However, it is, in our 
view, impossible to characterise the 
husband’s entitlement to a 
continuing pension as a chose in 
action referable to some notional

defined. Such a figure is entirely 
notional and does not in any sense 
represent property as such. It may 
never come into the hands of the 
recipientatall and will never do so 
as a single capital sum. The 
beneficiary is unable to assign his 
pension entitlement and does not 
have the capability to turn it into a 
capital sum.

several thousand dollars lower than 
his.

This was due to the fact that the 
husband was older, and in receipt of 
his pension, and thereby his benefit 
reduced each year. The wife was still 
working; still making contributions, 
and was some years younger than the 
husband. Being a female, her life 
expectancy was much longer than his.

We think that the only "property" 
within the meaning of the Family 
Law Act to which persons in the 
position of the husband are entitled 
at any one time is their pension 
entitlement in respect of the period 
between the date of the last 
payment of an installmentand that 
moment. This is the only chose in 
action to which such a person is 
entitled and we think it entirely 
illusory to treat the husband’s 
property entitlement as going 
beyond this.

While it is clear that Justice Coleman 
was concerned to do justice between 
the parties, there may well be debate 
about the approach taken by His 
Honour. The "value" of the DFRDB 
pension was taken into account as one 
of the matters that led to an 
adjustment under section 75(2) of the 
Family Law Act.

In neither the submissions, nor in the 
judgment, was there any reference to 
Perrett’s case. What would have 
happened had there been an appeal 
in Cahill, is a moot point. Perhaps the 
extent of adjustment was such as to 
dissuade any appeal. On the other 
hand, the calculated value of the PSS 
in growth phase appears to have been 
taken into account as an asset on the 
husband’s side.

Lance v Lance

In this case the husband had retired. 
His CSS pension was in payment 
phase. The wife was likely to retire 
soon. She would become entitled to a 
PSS benefit, being in part pension, and 
in part lump sum. The valuation of the 
wife's pension in accordance with the 
formulae, was far higher than that of 
the husband’s pension even though 
the annual amount of her pension was

The PSS lump sum component was 
injected into the calculations as if it 
was any other asset. The wife actually 
wanted a "splitorder” as to herfuture 
lump sum, because that would have 
reduced the amount she would have 
had to pay now. The fact is that she 
will not have access to her lump sum 
until retirement at some point after 
turning55.

Justice Coleman declined to make a 
splitorder, and treated the "pensions” 
as income streams. On behalf of the 
husband it was put that he had lower 
income (attime of trial) than the wife. 
On her side, it was put that until she 
retires in a short time, she may for now 
have a "higher" income, but once she 
retires, she will be in a far worse 
position than the husband. His 
Honour’s judgment reflected the need 
to be fair, and in that case it was best 
tocometoa "justand equitable” result 
by assessingthe actual annual income 
derived from each pension rather than 
the so-called "value” for each one of 
the pension streams.

Hickey v Hickey

This was a case stated to the Full Court 
by Chisholm J to resolve conflict of 
judicial and professional opinions.

Each party was a member of an 
accumulation fund. The parties were 
able to reach agreement as to an 
overall property settlement, and each 
was goingto retain his and her interest 
respectively. There was no question of 
any "splitting order" being made. 
Neither party sought to “value” their 
accumulation interests. There had 
been a conflict of judicial opinion as 
follows:
(a) In Jovanovic andJovanovic [2003]

continued page 30
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Family law and 
superannuation

update cont...
FamCA 34: (Canberra case), Chilsholm J held that in a 
resolved case, where no splittingorder was sought, there 
was no need to value a superannuation interest in 
accordance with the Regulations.

(b) In Crown and Yarnold [2003] FamCA 152 May J held, by 
contrast, that there was a need to adduce evidence of 
value even in such cases.

The conflict arose out of the different interpretations of the 
meaning of sections 90MS and 90MT(2),(3) 90MS(1) 
[Property orders may include superannuation interests].

In proceedings under section 79with respect to the property 
of spouses, the court mav. in accordance with this Division, 
also make orders in relation to superannuation interests of 
the spouses.

Note 1: Although the orders are made in accordance with 
this Division, they will be made under section 79. Therefore 
they will be generally subject to all the same provisions as 
other section 79 orders.



Family law and superannuation update cent
Note 2: Sections 71A and 90M0 limit 
the scope of section 79 .

Section 90MT then sets out various 
provisions for making actual splitting 
orders.

The Full Court preferred the approach 
taken by Justice Chisholm. This means 
that where parties want the Court to 
make by consent, orders (other than 
super-splittingorders) or declarations 
"in relation to" property and 
superannuation interests, there is no 
need for valuation evidence of the 
superannuation interests to be 
presented.

At para 89 the Full Court said:

If Parliament had intended that a 
valuation in accordance with the 
Regulations be mandatory even 
when a party is retaining only his or 
her existing superannuation 
interest, it could have easily said so
and it did not.....Although the order
may be in relation to a 
superannuation interest there is no 
splittingorder and thus no need for 
determination of an amount 
(valuation) in accordance with the 
Regulations. In those 
circumstances, the valuation may 
be as agreed by the parties.

The Full Court answered a number of 
questions, but for present purposes, it 
is enough to say that both judicial 
officers and registrars may make 
consent orders under section 79, or 
declarations under section 78, and 
there is no need for evidence of values 
of the superannuation interests 
provided no splitting order is to be 
made. The criteria and principles set 
out in Harris vCaladine (1991) FLC 92
217) still remain good law.

McGrath v McGrath

This case involved an MSBS pension 
value in accordance with the 
regulations, at over $800,000. Justice 
Faulks assessed all contributions to 
existing assets as well as to the MSBS 
entitlement. The MSBS had been partly 
built up priorto marriage.

If His Honour followed Justice 
Coleman’s approach to the DFRDB, 
then several hundred thousand dollars

worth of "asset" on the husband’s side 
could be seen as income stream and 
disappear from the asset pool. It was 
argued that MSBS was distinguishable 
in thatatone point in time the husband 
had an option to take it as capital.

Justice Faulks included the whole of 
the calculated value of the MSBS 
pension and to the extent that the 
husband had made greater (pre
marriage) contributions thereto, such 
imbalance of contribution in this case 
operated to equalised the otherwise 
greater capital contributions made by, 
or on behalf of, the wife.

The facts of the case perhaps lent 
themselves to such a finding. However 
the question still remains:- What 
would have happened if the parties had 
made equal contributions to their other 
assets, and if the MSBS (or the PSS 
Blackburn Chambers equivalent) 
benefits had been accumulated 
entirely during the period of 
cohabitation?

Itwould appear unlikely thatthe Court 
would leave one side with all the real 
estate and tangible assets, and the 
othersidewith only the superannuation 
even if it be of almost equal value. In 
such cases a splittingorder would be 
unavoidable.

As for the question of whether a Full 
Court is likely to uphold the approach 
by Justice Coleman in Cahill and in 
Lance (of treating the pension 
components as income streams that 
may sometimes be equal or unequal 
off-setting factors), the answer is 
probably "yes” in similar 
circumstances. The justification lies 
in the permissive “may” found in 
section 90MS(1) quoted above. The 
Court does not have to make splitting 
orders if there is a means of achieving 
a resultthatis “justice and equitable" 
by adjusting interests otherwise.

Constitutional validity

There is still debate over whether 
provisions havingthe effect of reducing 
a reversionary beneficiary’s interestto 
a pension by making them splittable 
payments, are within the legislative 
power of the Commonwealth. While 
section 90MB purports to give this Act

ascendancy over any other legislation, 
Deed of Trust or any other document 
that may have a contrary effect, the 
provision itself may have to be read 
down as applying only to 
Commonwealth superannuation 
legislation.

It is the combined effect of sections 
90MB, 90ME, 90MSand 90MTtaken 
with the reversionary beneficiary 
provisions of the Superannuation Acts 
of 1976 (CSS) and 1990 (PSS), that 
may validly reduce the interests of a 
reversionary beneficiary and thereby 
validate the “splittable payment” 
provision of 90MT.

The test will probably come when there 
is an attempt to split a reversionary 
payment understate legislation.

Demise of West v Green

One thing is perhaps now more certain 
than anything else in property cases 
involving superannuation interests. 
The formulaic approach adopted by 
Justice Kay in West v Green is not likely 
to be applied in the future. As Justice 
Coleman observed in Cahill, para 70:

The Court was urged to adopt a 
formulaic apportionment of the 
entitlement. That approach is not 
entirely acceptable. The 
appropriateness of formulaic 
approaches in general remains to 
be conclusively considered by the 
Full Court. Apart from anything else, 
a formulaic approach has no real 
regard to the value of money at any 
given time, nor does it have any 
regard to the impact upon the family 
of the contributor to a 
superannuation fund at any given 
time in the life of the family, nor 
does it, or can it, have regard to the 
family’s circumstances atthattime.

The good word

The principles guiding the current 
approach to assessing the impact of 
different levels, qualities and types of 
contribution, are found in the cases of 
Pierce v Pierce (1999) FLC 92-844 
and in JEL v DDF (2001) FLC 93-075.
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