
NOTICEBOARD
Federal Magistrates Court 

Amendment Rules
New amendment rules for the Federal Magistrates Court 
commenced on 29 March 2004 (to coincide with the date of 
commencement for the Family Law Rules 2004 (FLR04)). 
Afuil copy of the Amendment Rules is available from http:// 
www.fmc.gov.au and from the ScalePlus site at http:// 
scaleplus.law.gov.au/home/htm 
Key aspects of the Amendment Rules 
The amendments do not introduce significant changes to the 
current practices and procedures of the Court in relation to its 
family law/child support jurisdiction. The changes are as a 
consequence of changes introduced by way of Family Law 
Rules 2004 (FLR04).
Continued application of certain rules prescribed in 
Family Law Rules 1984
The amendments provide forthe continued application of Order 
33 (other than rule 10) for enforcement proceedings in the 
FMC, and Order 36 (delegation of powers to Registrars) as 
prescribed in the Family Law Rules 1984.
New Rule 20.00B provides for the application of Order 36 
Family Law Rules 1984.
New Rule 25B.05 provides for the application of Order 33, 
and accompanyingforms (otherthan rule 10), with necessary 
modification. In addition, a new Schedule 5 has been included 
as a Note which sets out the text of Order 33. The forms 
prescri bed for the purpose of Order 33 a re set out i n Pa rt 2 of 
Schedule 2 (Forms 45, 45A, 45B and 46).
Order 33 rule 10 has not been included because the equivalent 
FLR 2004 provision (rule 24.11) is applied by reference in 
Schedule 3 Parti.
Divorce
There have only been minor changes to the existing rules in 
relation to divorce proceedings in Part 25.
The only significant change has been the prescription of a new 
revised Application for Divorce in Part 1 of Schedule 2. There 
has been no significant change to the other divorce forms 
which are relocated from Part 2 to Part 1 of Schedule 2. 
Child support
The amendments include new Part 25A which replicates the 
child support rules prescribed in Part4.2.5oftheFLR04(with 
necessary modifications).
Table 25A.1 prescribes a new form for proceedings under s 
116 of the Assessment Act (Child Support-Application for 
Departure Order), which is included in Schedule 2, Part 1 
While there is a similar requirement to that contained in the 
FLR04 for all child support applicants to serve a prescribed 
brochure, the brochure prescribed forthe purposes of the FMCR 
is one approved by the Chief Federal Magistrate. 
Enforcement of obligations
The amendments do not adopt the new enforcement rules 
found in Chapter 20 FLR04. The Family Court has advised 
that resources will not be available to support the enforcement 
regime in FLR04 Chapter 20 in the FMC..
It has been necessary to continue to apply Order 33 of the 
Family Law Rules 1984 and accompanying forms (with 
necessary modifications).
Contravention
The amendments include new Division 25B.1. The rules in this
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division to some extent replicate the contravention rules 
contained in FLR04 Chapter 21 and the form prescribed in 
FLR04 (Form 18 - Application for Contravention) has been 
prescribed for use in the FMC (Schedule 2 Part 2).
Note however, that, unlike FLR2004, the amendment rules 
do not include provision for an Application for enforcement of 
a parenting order. In addition, there is no rule requiring an 
affidavit, to state whether a court has previously found that 
the respondent contravened the primary order without 
reasonable excuse.
Location/Recovery orders
New Division 25B.3 substantially replicates the rules relating 
to location and recovery orders contained in Part 21.3 FLR04. 
Warrant for arrest
New Division 25B.4 substantially replicates the warrant for 
arrest rules contained in Part 21.4 FLR04.
Contempt rules
It has not been necessary to adopt the contempt rules 
prescribed in FLR04 as the current provisions in Part 19 and 
section 112AP of the FL Actsuffice.
Forms
Note thefollowingnewforms which are prescribed in Schedule 
2 Part 1:-
Application for divorce (which is similar to new Form 3 
prescribed in FLR04)
Financial Statement (similar to new Form 13 prescribed in 
FLR04)
Child Support-Application for Departure Order 
Note the following divorce related forms are no longer referred 
to by number and have been relocated from Part 2 to Part 1 
Schedule 2:-
Acknowledgment of service
Affidavit byapplicantfor service by post (divorce)
Affidavit of proof of signature 
Affidavit of service (divorce)
Response (divorce or other principal relief)
Response relatingtojurisdiction
Note the following forms have been prescribed in Part 2 of 
Schedule 2
Form 18-Application Contravention
Form 45-Noticerequiringfinancial information
Form 45A-Notice requiringfinancial information-Child support
Form 45B Summons - Child Support Form 46 Enforcement
summons
The FMC has otherwise retained the existingforms prescribed 
in Schedule 2 Part 1 (Application, Response etc).
The FMC retains the rules requiringan affidavit to be filed with 
an application or response.
The FMC retains the requirementtofilean information sheet 
as req u i red i n a 11 proceed i ngs other tha n those set out i n su bru le 
4.06(2).
The substantial compliance rule (subrule 2.04(2)) will be 
retained. Forms filed in the Family Courtfor a similar purpose 
will betaken to have 'substantially complied’ with FMC form 
requirements if headed ‘Federal Magistrates Court of 
Australia’.
Schedule 3 Part 1 incorporation 
A number of miscellaneous rules contained in FLR04 have 
been incorporated byway of Schedule 3 Part 1. These include
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the rules in relation to
permission to record court event (rule 1.19)
publishing lists of cases (rule 1.20)
brochures (Part 2.2)
notification in certain cases (Part 2.3)
death of party (rule 3.13)
medical procedure (rules 4.08to 4.10)
exhibits (rule 16.10)
parentingorders-compliance (Part 21.2)
registration of agreements, orders and child support debts (Part
23.1) payment into court (rule 24.11)
Litigants and their advisers can useexistingformsas prescribed 
prior to the amendments until stocks of the new forms are 
available.
Similarly, while it is expected that parties will use FMC forms 
generally, rule 2.04 provides that strict compliance is not 
required and forms prescribed for use in the Family Court for 
a similar purpose may be accepted for filing if appropriately 
headed -' Federal Magistrates Court of Australia’.

High Court Notes: May 2004
Prepared for the Law Council of Australia and its Constituents 
by Thomas Hurley, Barrister, Vic, NSW, ACT (Editor, Victorian 
Administrative Reports)
Trade practices - Misleading conduct - Remedies - 
Loss consequent on entry into obligation more 
onerous than represented
In Murphy v. Overton Investments P/L ([2004] HCA 3;
5.02.2004) the appellants entered in 1992 into a lease of a 
unit in a retirement village with the Respondent. The lease 
contained an estimate of outgoings payable by the tenant 
which was misleadingand deceptive within theTrade Practices 
Act 1974 (Cth) because it purported to, butdid not, contain a 
current estimate ofall possible outgoings. The lease therefore 
understated the estimate of likely future expenditure. The 
appellants failed before the primary Judge in a claim underthe 
TPAActon a finding that they had not established any actual 
loss. This result was upheld by the Full Court of the Federal 
Court. An appeal to the High Court was allowed in a joint 
judgment (Gleeson CJ, McHugh, Gummow, Hayne, Callinan, 
Heydon JJ). The Court rejected the submission that the 1992 
representation was only one as to a presentfact because as a 
matter of causation the representation induced entry into the 
lease so the appellants were thereafter at risk of loss if the 
respondent decided to employ different elements of 
expenditure in arrivingat levies for outgoings [24], The Court 
considered the nature of loss for the TPA generally and observed 
itshould not be assumed that loss was singular [49] nor that 
relief would be by one lump sum for damages [52] nor on 
currentaccountalone [50], The Court concluded the appellants 
were entitled to relief for entering an obligation more onerous 
than the representations had led them to believe and remitted 
the matter for assessment of damages calculated as the 
difference between what was represented and charges for 
outgoings levied [66]-[71]. Appeal allowed, application 
remitted forassessment of damages.
Real property (NSW) - Permissive occupancy - Land 
vested in privatized body without required consent 
In Broadcast Australia P/Lv. Minister AssistingtheMinisterfor 
Natural Resources ([2004] HCA4; 10.02.2004) the High Court

in a joint judgment concluded that NSW Crown Land held by 
the Commonwealth under a permissive occupancy granted 
under the Crown Lands Consolidation Act 1913 (NSW) was 
transferred to the appellant as an asset vested in the 
Commonwealth by an instrument made under the National 
Transmission Network Sale Act 1998 (Cth) (McHugh, 
Gummow, Hayne, Callinan, Heydon JJ). Appeal allowed. 
Defamation - Defenses - Qualified privilege - Report 
of judicial proceedings
In Bashford v. Information Australia (Newsletters) P/L([2004] 
HCA 5; 11.02.2004) the High Court, by majority, concluded 
the common law defence of qualified privilege was available 
as a defence to a claim for defamation arisingout of publication 
of an incorrect description of Federal Court litigation in an 
occupational health and safety bulletin: Gleeson CJ, Hayne, 
Heydon JJ; Gummow J; Kirby J; contra McHugh J; Callinan J. 
Appeal dismissed.
Guarantee - Judicial notice of bank guarantees
In Gattellaro v. Westpac Banking Corp. ([2004] HCA 6;
11.02.2004) the High Court concluded Courts could not take 
“judicial notice" that institutions such as a bank used a standard 
form of guarantee [18]. The Court allowed the respondent 
leave to amend a notice of contention to raise a further answer 
to the appellant’s denial of liability underthe guarantee. The 
H igh Court by majority dismissed the appeal but made no order 
as to costs (Gleeson CJ, McHugh, Hayne, Callinan, Heydon JJ; 
contra Kirby).
Contribution - Misapplication of trust funds 
In Alexander v. Perpetual Trustees WA Ltd ([2004] HCA 7;
12.02.2004) the High Court considered the entitlement of a 
firm of solicitors which had failed to hold monies given to it by 
trustees for a specific purpose to obtain contribution under 
the Wrongs Act 1958 (Vic) from the trustees, and whether 
contribution was available in answer to claims for misleading 
and deceptive conduct. The High Court divided: Gleeson CJ, 
Gummow, Hayne JJ; contra, McHugh J agreeingwith Callinan J; 
Kirby J. Appeal dismissed.
Criminal law - Commonwealth offences - Applicability 
of aggregate sentences in NT
In Rutland v. Q ([2004] HCA 8; 12.02.2004) the High Court 
concluded the provisions of s4K of the Crimes Act 1914 (Cth) 
applied to the trial on indictment of a person in the NT of a 
Commonwealth offence notwithstandingthatthis may lead to 
discrimination between federal offenders charged in different 
places: Gleeson CJ; McHugh, Gummow JJ; Callinan J; contra 
Kirby J. Appeal dismissed.

Federal Court Notes: May 2004
Prepared for the Law Council of Australia and it Constituents 
by Thomas Hurley, Barrister, Vic., NSW, ACT (Editor, Victorian 
Administrative Reports)
Migration - Absence of reasons - Reasoning by 
incorporated Direction
In Nguyen v. MIMIA([2004] FCAFC 19; 13.02.2004) a Full 
Court concluded an “issues paper” given to the Minister did 
not constitute his reasons. The Full Courtconcluded that even 
in the absence of a written statement of reasons it was possible 
to identify the thinkingofthe Minister becausea reference to 
a Direction given under s499 of the Migration Act established 
that the Minister had made the decision knowingitwas contrary
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to the best interests of the relevant children.
Statutes - Incorporation of one Act by consolidating 
legislation
In Secretary, DFCS v. Lind ([2004] FCAFC 20; 13.02.2004) a 
Full Court concluded reference in s630AAof the Social Security 
Act 1991 (Cth) to a person failingto provide information when 
required to do so under a provision "of this Act" included 
reference to obligations imposed by the Act as in force after 
the Social Security (Administration) Act 1999 (Cth). 
Migration - Refugees - Protection obligations - Safe 
third country - Expulsion from Australia not prevented 
In NAEN v. MIMIA ([2003] FCAFC 6; 13.02.2004; NAHF v. 
MIMA [2004] FCAFC 7; 13.02.2004) a Full Court concluded 
Australia did not owe protection obligations within s36(2) of 
the M igration Act to a person where Article 33 of the Refugees 
Convention did not prevent Australia from expellingthe refugee 
to the frontiers of a country other than that where the 
persecution occurred. Decision in NAGVv. MIMIA[2003] FCA 
FCAFC 144 disapproved.
Migration - Refugees - Natural justice - Refusal of 
representation
In WABZv. MIMIA([2004] FCAFC 30.18.02.2004) a Full Court 
concluded a breach of natural justice constitutingjurisdictional 
erroroccurred where the RRT unexpectedly denied an applicant 
representation by a legal aid lawyer. The Full Court observed 
the RRT had a discretion to allow a person to be represented 
before it [69]. [72], [110].
Corporations - Deed of company arrangement - 
Directions
In Re Lofthouseand Riverside NursingCare P/L([2004] FCA 
93; 13.02.2004) Finkelstein J considered the nature of an 
application for directions in respect of a deed of company 
arrangement as provided in Corporations Act 2001 (Cth) 
ss447D(2), 556.
Corporations - Extension of time for proposed deed 
of company arrangement
in Kayev. National Investment Institute P/L([2004] FCA 100;
16.02.2004) Goldberg J considered how the powers granted 
by ss447A, 1322(4)(d) of the Corporations Act 2001 (Cth) 
should be exercised on an application by the proposer of the 
deed for a n order to extend the period for a proposed deed of 
company arrangement fixed by s439B(2).
Migration - Registration of migration agents 
In Hartnett v. MARA([2004] FCA 50; 16.02.2004) Marshall J 
considered the process by which the Migration Agents 
Registration authority suspends the registration of a migration 
agent.
Corporations - Statutory demand - Whether creditor 
estopped - Estoppel by convention 
In Quadrant Constructions P/L v. HSBC Bank Australia Ltd 
([2004] FCA 111; 18.02.2004) Finkelstein J considered 
whether a bank was estopped from claiming a debt by a 
statutory demand and whether the bank was under a duty not 
to sacrifice, impair or diminish the value of the security. 
Federal Court - Appeal - Challenge to findings of fact 
- Amendment to notice of appeal 
in Li Pei Ye v. Crown Ltd ([2004] FCAFC 8; 23.01.2004) a Full 
Court dismissed an appeal where the Appellant challenged 
findings of fact by the primary Judge on the basis that his
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acceptance of the demeanour of witnesses was inconsistent 
with other incontrovertible evidence. The Court considered 
when a notice of appeal would be amended in circumstances 
where fresh evidence could have been led below.
Migration - Refugees - Whether change in 
circumstances - jurisdictional error 
In WAHKv. Ml MIA ([2004] FCAFC 12.30.01.2004) a Full Court 
found the RRT had erred in considering whether changes in 
Afghanistan since the departure of the applicant meant the 
appellant was no longera refugee atthe time of decision.The 
Full Court concluded failure to consider whetherthe appellant 
could be persecuted from sources other than the Government, 
and failingto considerthe circumstances attime of decision, 
constituted jurisdictional error.
Migration - Natural justice - Reliance on “country 
information”
In NAHI v. MIMIA([2004] FCAFC 10; 2.02.2004) a Full Court 
concluded the RRT had not erred in the way it considered 
‘country information".
Migration - Detention - Purpose of detention 
In Te v. MIMIA ([2004] FCAFC 15; 5.02.2004) a Full Court 
concluded the length of detention of the appellant did not 
establish the detention had ceased to be for the purpose of 
removing him from Australia.
Health - Review of professional services of doctor 
In Kelly v. Daniel ([2004] FCAFC 14; 6.02.2004) a Full Court 
considered whether the two-year period of supply of medical 
services which the Health Insurance Commission must 
consider in reviewingthe professional services of a doctor was 
merely an outer limit of the period for which particulars of 
excessive service could be provided.
Human rights - Racial vilification 
In Bropho v. HREOC ([2004] FCAFC 16; 6.02.2004) a Full 
Court considered provisions which exempt acts done by way 
of "artistic work" and "in good faith", which would otherwise 
constitute racial vilification within ssl8C, 18D of the Racial 
Discrimination Act 1975 (Cth) in relation to a cartoon 
concerningthe return to Australia of Aboriginal remains. 
Worker's compensation - Whether reasonable excuse 
for failing to undertake rehabilitation program 
In Pascoe v. Australian Postal Corporation ([2004] FCAFC 4;
6.02.2004) a Full Court concluded the AAT had erred in 
considering whether a rehabilitation program proposed forthe 
appellant was reasonable within ss37(7) of the Safety, 
Rehabilitation and Compensation Act 1988 (Cth) ratherthan 
whetherthe excuse forfailingto undertake it was.
Tribunal - Delay in giving decision 
In NAIS v. MIMIA([2004] FCAFC 1; 11.02.2004) a Full Court 
concluded that in the circumstances the delay between an 
RRT hearingand its decision did not of itself amount to a denial 
of natural justice. Consideration of when excessive delay could 
constitutejurisdictional error.
Legal practitioners - Costs against solicitor for 
unsuccessful party
In Kumar v. MIMIA (No. 2) ([2004] FCA 18;30.01.2004) 
Mansfield J considered authority as to when a legal advisor 
should be ordered to pay a successful respondent costs for 
proceedings which had little or no prospect of success. He 
concluded the costs of the respondent were not incurred as a 
result of delictual conduct on the part of the solicitor.
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Corporations - Winding up - Leave to intervene
In Lechmere Financial Corp v. Aspermont Ltd. ([2004] FCA36;
30.01.2004) R D Nicholson J considered when a party should 
be given leave to intervene in windingup proceedings to claim 
ownership of a sum of money paid into Court in response to an 
application to wind up a corporation.
Trade and commerce - Mutual recognition of 
qualifications
In Lawrence v. Coal Mining Qualifications Board (NSW) ([2004] 
FCA37; 30.01.2004) R D Nicholson J considered the operation 
of the Mutual Recognition Act 1992 (Cth) and equivalent NSW 
legislation.
Judicial review - Decision under an enactment
In Smith v. Oakenfull ([2004] FCA 4; 2.02.2004) DowsettJ 
concluded that a decision under the Compensation for 
Detriment caused by defective Administration Scheme, created 
to provide compensation for maladministration, was not a 
decision "under an enactment" forthe AD (JR) Act.
Industrial law - Award - Construction - Insurance of 
air traffic controllers
In Civil Air Operations Association of Australia v. Airservices 
Australia ([2004] FCA55; 5.02.2004) Finkelstein J concluded 
thatthe relevantaward required the employer to pay insurance 
so air traffic controllers remained insured for loss of their 
licence.
Income tax - Income - Receipts by co-operative - 
Mutuality principle
In Coleambally Irrigation Mutual Co-Operative Ltd. v. C of T 
([2004] FCA 2; 6.02.2004) Hill J considered whether the 
mutuality principle rendered receipts by a co-operative 
conductinga privatised water managementschemeotherthan 
income for the purposes of the ITAA.
Migration - Cancellation of business visas - Discretion 
In Kim v. MIMIA([2004] FCA31; 3.02.2004) KeifelJ concluded 
the AAT had erred by failingto hold that the Minister had a 
discretion to cancel a business visa where satisfied it could be 
cancelled.
Administrative law - Res judicata - Anshan estoppel
In Wong v. MIMIA ([2004] FCA 51; 6.02.2004) Lindgren J 
considered the role of estoppel in administrative law. 
Australian Crime Commission - Self- incrimination 
In A v. Boulton ([2004] FCA 56; 6.02.2004) Weinberg J 
considered whether s30 of the Australian Crime Commission 
Act 2002 (Cth) abrogated the privilege against self
incrimination.
Migration - Visa - “no further stay” condition
In Terera v. MIMIA ([2003] FCA 1570; 23.12.2003) Kenny J 
quashed a decision refusing to waive the "no further stay” 
condition where the delegate had failed to considerthe correct 
question.
Migration - Reasons
In Preston v. MIMIA (No. 2) ([2004] FCA 107; 18.02.2004) 
French J dismissed an application even though ministerial 
reasons were prepared several months after the decision. 
Migration - Jurisdictional error 
In WAJRv. MIMIA([2004] FCA106; 18.02.2004)FrenchJset 
aside a decision of the RRT which rejected documentary 
evidence of the Applicant on the basis it was forged without 
the person beinggiven an opportunity to comment.

Migration - Whether delegate also an officer 
In Luan v. MIMIA([2004] FCA72; 13.02.2004) HelyJ dismissed 
an application for review where it was contended thata decision 
made by a delegate who was a Iso a departmental officer was 
invalid if made as a departmental officer.

COURT LIBRARY NOTES
SENTENCING INFORMATION
The library in Darwin has access to a database with 
information a bout sentences handed down by the Supreme 
Court. Access points include (but are not restricted to) file 
number, judge, name of defendant, legislation and charges. 
This is information has been compiled by the associate to 
each judge. The earliest information appears to be about 
1995. The database will be updated on a weekly basis.
In future this information will be available on the Internet 
with the use of a password. Although this is under 
development now it is unlikely to be available in the near 
future.
Please contact the library staff at the front counter of the 
Darwin library or on 8999 6583 for a demonstration or a 
search. Users in Alice Springs can request searches via 
Paula on 89515707.
JANE MAHONEY COLLECTION
A book has recently been added to the memorial collection.
It is Discrimination Law and Practice by Chris Ronalds and 
Rachel Pepper. Second edition published by Federation 
Press in 2004.
JANE 342.085 R0NA2 
NT LEGISLATION
Legislative changes in February 2004, notified in the NT 
Government Gazette 
New Acts
11/2004 Electoral Act 2004 (N/C)
12/2004 Electoral (Consequential Amendments) Act 2004 
(N/C)
New Regulations
3/2004 Northern Territory Treasury Corporation Inscribed 
Stock Regulations (3.3.04)
4/2004 Kava Management Regulations (3.3.04) 
Commencements
43/2003 Evidence Amendment Act (1.1.04)
46/2003 Menzies School of Health Research Amendment 
Act (1.1.04)
47/2003 Northern Territory Aboriginal Sacred Sites 
Amendment Act 2003 (3.3.04)
3/2004 Sentencing(Crime of Murder) and Parole Reform 
Act 2003 (11.2.04)
4/2004 Criminal Code Amendment Act 2003 (11.2.04) 
55/2003 Evidence Regulations (1.1.04)
56/2003 Northern Territory Rail Safety Regulations (1.1.04) 
57/2003 Fisheries Regulations (1.1.04)
58/2003 Legal Practitioners Admission Rules (5.2.04) 
59/2003 Palmerston (Procedures for Meetings) By-Laws 
(7.1.04)
60/2003 Corporations Law Rules (11.2.04)
Repealed legislation
38/1993 Legal Practitioners Rules - Repealed by 58-2003 
42/1993 Amendments of Legal Practitioners Rules - 
Repealed by 58-2003
36/1996 Amendments of Legal Practitioners Rules -
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