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Three weeks ago yesterday I was in a school in 
Ramalla, just east of Jerusalem, as an international 
observer looking at a polling place. The school was 
relatively unremarkable, the polling clerks were a 
little odd in terms of appearance in that they were 
issued with baseball caps. Most of the places I went 
to they didn't wear the baseball caps. But I tell you 
a hajib with a baseball cap on it is not a good look. 
I restrained myself from taking a photograph, which 
was difficult.

In the long corridor, with a series of polling places, 
there was only one montage along the wall. A series 
of photographs with the first in the series up top. The 
photographs were of a Palestinian man hiding his 12- 
year-old son behind him while he was being fired on 
by tlie Israeli defence forces. And with some skill 
they eventually shot the 12-year-old boy. It showed 
the series of photographs of the boy being killed, the 
man being shot, the boy being removed. The first 
photograph had the words in Arabic (I assume) and 
in English saying "Please don't kill our children”. 
Now, every child in that school walked through that 
corridor and saw that and was reminded of that every 
time they changed rooms and whatever.

In the few days before the election I had looked 
around, particularly Gaza, which is just appalling 
-just one big concentration camp. It was there that I 
saw tlie young kids. I stayed in Jerusalem and every 
day went in and out. I saw the young kids there. And 
thought that these kids were being ingrained on both 
sides in hatred. Those of you who have any dealings 
with kids, or have kids or grandkids of your own, 
will remember that kids, our most precious resource, 
will take a long time to undo that damage. Whatever 
happens to resolve matters, if it can be resolved, in 
the Middle East, people have become conditioned 
to killing, to treating people as non-human beings, 
treating people as mortal enemies because of the 
pressure of international politics and all the religious 
differences.

Part of what I want to say to you today is be careful 
that you aren’t conditioned. Because being adults 
doesn't prevent you from being conditioned by 
circumstances. For the older members here I want to 
remind you of a passage from a book, that a signifi
cant number of you will have read, but I want to put
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it in a context. This is a book by John Wyndam, the 
real successor to HG Wells, it is that book, The Day 
of the Trif fords. where terrible events occurred and 
a whole lot of people are blinded and a whole group 
of people come together while they look at the new 
society with all the changes. And an old man comes 
(he is probably only my age) but in the book an old 
man comes and addresses the people and says:

"We must all see if we pause to think that one 
kind of community's virtue may well be another 
kind of community's crime. That what is 
frowned upon here may be considered laudable 
elsewhere. That customs condemned in one 
century are condoned in another and we must 
also see that in each community and each period 
there is a widespread belief in the moral rightness 
of its own customs. Now clearly, since many of 
these beliefs conflict, they cannot all be right in 
an absolute sense. The most judgment one can 
pass on them if one has to pass judgments at all 
is to say that at some stage they have been right 
for those community's that hold them; it may be 
they still are, but it is frequently found they’re not 
and that the communities who continue to follow 
them blindly without heed to changes in circum
stance do so to their own disadvantage, perhaps 
to their ultimate destruction.”

He then went on:

"Thus, he continued, you wouldn't expect to 
find the same manners, customs and forms in a 
penurious Indian village living on the edge of 
starvation as you would in say [I was going to say 
Darwin, but tlie work says Mayfair]. Similarly, 
the people in a warm country where life is easy 
are going to differ quite a deal from the people 
from an overcrowded hard-working country as to 
the nature of the principle virtues. In other words, 
different environments set different standards. 
Man remains physically adaptable to a remark
able degree. It is the custom of each community
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to form the minds of the young in a mould, 
introducing a binding agent of prejudice. The 
result is a remarkably tough substance capable 
of withstanding successfully even the pressure of 
many innate tendencies and instincts. In this way 
it is indeed possible to produce a man who will 
against all his basic instincts of self-preservation 
will voluntarily risk death for an ideal, but also 
in this way it produced the man who is sure of 
everything and knows what is right.'’

I'm talking here to people who are either in the legal 
profession, spouses (if spice is not the correct word) 
and people who are here to look down a legal year 
that will be exciting and eventful, but it will also be 
a challenging year. Those who choose law for the 
various reasons they do, do not then understand the 
extent to which they will be sucked in to obligations 
that indeed are similar in many professions, but the 
law particularly. Legal training, inevitably, means 
that you will become a little more skilled at getting to 
the essence of an issue, but legal training will bring 
you into an understanding of rights and duties and 
protections that are innate, or that we have built up 
in our society. That are something that we need to be 
proud of, but most importantly need to defend.

The art of the politician is to articulate the prejudices 
of tlie audience, and little more. That a power that 
can be used for good and evil. People, like children, 
don’t actually want to know what the answer is: 
they just want you to know that they know what the 
question is. Anyone who answers a lot of children's 
questions knows you don’t always solve any prob
lems at all. But the politician who articulates your 
prejudice, unfortunately despite your education and 
intelligence very often gets you to say, "yeah he's 
right”. When in fact they are just articulating what 
was already there.

Those of you who know Markus Einfeld formerly 
of the Federal Court, his father, Syd Einfeld, was 
formerly both a Federal and State politician from 
the eastern suburbs of Sydney . He was a remarkable 
man. He said to me one day "John, you know, I’d do 
this for nothing”. As a member he created an issue; 
that is he built up the issue of consumerism - you 
know killer tomatoes, killer toys and all that sort of 
tiling. And in fact there was a gap in our society and 
he created a public understanding that the laws of 
contract and the legal system were just not coping 
with and that there needed to be a means of covering 
that and we built up consumer affairs and he was 
consumer affairs minister. He did it virtually from 
scratch. He created a prejudice.

One of the difficulties that you have is that the 
well-meaning public servant, in fact can reinforce 
government prejudices almost unwittingly. About

30-odd years ago when I was a new member of 
parliament, I wrote to the then Attorney-General, 
who was John Maddison, about a bill that he intro
duced and I didn’t hear anything further and a senior 
public servant came to see me and he said "Oh Mr 
Dowd about your amendment”. I said "Em sorry I 
don’t know what you're talking about” and he said 
"your amendment - the letter you wrote”. And in 
fact I was allowed to amend one of my own govern
ment’s bills. This public servant said "what your 
party believes in is this”. And I thought, well how 
any public servant could say what any political party1 
believes in was always very difficult to me. But he 
in fact was reinforcing a perception.

Now there is a danger that people will unthinkingly 
accept a prejudicial idea and won’t in fact analyse 
it. A day after someone being killed you could run 
a poll and get the death penalty brought in if there 
was a particularly horrendous killing somewhere in 
Sydney, in New South Wales, or in Australia where 
we don't of course have the death penalty. You 
could get a poll from people and in fact they would 
agree to it without thinking of what it means. People 
will go at an issue on an emotional response.

As a new member I received a phone call from a 
constituent. I was in fact looking at the noise control 
bill, it was my first few months in the parliament and 
while I was talking to this constituent on the phone 
she told me that there was a problem in the bill and 
some radio talk-show person had said that there 
was a power of entry? to get into people's premises 
because of noise. So I said I'll have a look at it, 
I've got to go now the bells are ringing. I went and 
the bill was gagged through and then I read the bill, 
fully, and went that afternoon to see John Maddison, 
then Attorney-General, and said look this power of 
entry here is too wide, all a policeman had to say was 
I thought I heard a noise. What you have to do is 
scale that back and he said "yes, you're right”.

So I looked in the upper house for somebody who 
was interested and a country member, I think he was 
National party or Country party as it was then called, 
I went to him and said look I think this should be 
amended and outlined the problem to him. And he 
said "why me”, and I said "because you care”. And 
we got the bill amended in the upper house and the 
power of entry was contained. Not a big battle, but 
tlie power was contained satisfactorily. But what 
happened, I was to ring the constituent that following 
morning and was able to say to that constituent that 
that radio personality caused you to ring the local 
member, who went to the minister who got the bill 
amended in the upper house within 18 hours of the 
phone call. Now it wasn’t particularly a credit to 
me, but what it was it was a credit to the system and 
it shows how easily legislation goes through without
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people looking at all the ramifications.

On many occasions as a backbencher I would raise 
an issue in legislation and say but the power of this 
and machinery powers which no one ever looks at, 
not even in cabinet, look at the detail. And I'd say but 
that's not right, and they'd say "yeah but it's always 
been done that way”. There has to be someone 
saying hey wait a minute.

Harry Turner, tlie Federal Member for Bradfield, he 
followed Billy Hughes, was not a good politician, 
but he was a statesman. He had perspective. He was 
not a popular member and he didn’t reach ministerial 
rank. In one party room discussion there had been an 
issue of principle that had arisen and he had elected 
not to speak on the issue and at that point in time 
after the meeting several younger members came 
up to him and said "why didn’t you complain about 
that” and he said "oh I was going to lose anyway” 
and whatever. The answer is he didn’t raise the 
issue and he didn’t remind the minister and he didn’t 
remind other members of the particular problem that 
arises.

Now, what does this mean in terms of us today. 
We are conditioned by a press that is more likely 
to simplify an issue than before television. Before 
television you had to actually read the newspaper to 
understand tlie issue and absorb it. Tlie radio grab 
of 20 seconds or whatever and the television grab 
of seven seconds means you have to encapsulate an 
issue. This is why lawyers are often considered to 
be too wordy on politics, and it is probably true, but 
to actually explain the issue and get it across you've 
got to actually work out and say well this is right but 
you've to look at tins, you've to look at that and so 
on.

We now in immigration matters have matters of refu
gees determined by tribunals - that wonderful word. 
Tlie tribunal is someone who is not permanently 
appointed, who doesn’t have the rules of evidence, 
and makes decisions often on material supplied to 
him by the Department without adequate examina
tion of that material. The government, and I'm 
not pointing to any particular government because 
whatever the change of government this has largely 
been the same federally, then restricts the right of 
appeal to the Federal Court, takes away a full right 
of appeal, takes away hearing on the facts, or appeal 
leaving the narrowest of grounds and the Federal 
Court tries very hard often to look at the decision 
again. What has in fact happened is a right, such as 
a right to be a refugee, is a right under Australian 
law, that can determine the future of one, several, 
many hundreds of people, has not been given to an 
independent court; has not been given to someone 
who is not answerable to a government, who can

say, I won't take tlie Minister’s call. That right is 
taken away and right of appeal guaranteed by the 
international covenant on civil and political rights 
or the international human rights laws isn't applied 
because you don't have an effective right of appeal. 
Yet the way that it is put through a parliament, it is 
done under some smoke-screen of illegal immigrants 
and refugees and so on.

As some of you know, in Australia we have three 
large groups of illegal immigrants. The first are 
Americans, the second are the United Kingdom, the 
third are Chinese. They’re the big illegal immigrants 
- the people who come here and break the law. 
Tlie refugees, and it is easy to knock Australia on 
refugees, but it’s not fair because we are one of the 
few countries in the world that takes refugees. Most 
countries don't and most of them don't therefore 
have an opinion. A lot of Europeans that criticize us 
for what happens on television don’t realize that their 
countries don't take refugees. But nevertheless, the 
right, the legal right of a refugee here is something 
that the law should protect, not politicians. So what 
happens, you get publicity about the boat people or 
whatever and in that atmosphere, the politician having 
sensed a change in the public mood will put through 
legislation and say well this is aimed at stopping 
that. It is rarely read and it’s rarely understood and 
of course that's what happens. You've conditioned 
the public, as I say from the passage from the Trif- 
fords, the public has been conditioned to one way of 
thinking, the politician says I have the remedy here 
bring it in, there is not necessarily any nexus at all 
between tlie remedy and the problem.

And that same thing we found with terrorism legisla
tion. The government, with support ofthe opposition, 
brought in legislation that creates an offence of 
terrorism that is so wide as to be a useless definition 
and a dangerous definition because terrorism is not 
only carried out by anti-Government people it is also 
carried out by governments. And what that means 
is, from a sentencing point of view, you've got no 
guidance at all, it's an impossible task. But there 
are a whole lot of rights that hang off that, such as 
powers of entry, refusal of bail, listening devices and 
all of the panoply that law-enforcement officers use 
that are brought in under that heading of terrorism 
and so on.

And the example that I have used before is that I, in 
one of my various hats, am involved with the Tamil 
community and I get invited to Sydney, which has 
a big Tamil community, to fundraising functions. 
Now in fact that last one I went to they were raising 
funds for ambulances. I'm involved in a fundraising 
activity for a people that are inimitable to the inter
ests of a foreign government and I am reckless as 
to where those fund go, that is I don’t do an audit
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trail where of my $20 went I commit offence. As 
you know an ambulance is as much a weapon of 
war as anything, no one can go to war without 
ambulances, but here on several occasions I have 
publicly been reckless about where my $20 on the 
raffle went at the fundraising dinner and therefore 
committed an offence. Why should I commit an 
offence in Australia if all Pin doing is trying to get 
medical supplies to the Tamil people who don’t 
get them? You know they get the diabetic issues, 
the asthma problems, and all of that - they all need 
treatment and if I do that I become a criminal.

Why? Because we allow governments to say “oh 
terrorism we’re going to bring in this you beaut 
act that will give all these powers”. I don’t here 
criticize police or law-enforcement officers, they 
have a difficult task and they want as much power 
as they can and they think it will be exercised 
sensibly and reasonably. I had a lot to do with 
them because the Supreme Court Judge in New 
South Wales has to deal with listening devices so 
they are coming to you from time to time. On one 
they tried on me, and I knocked it back, the fellow 
said we thought you would, but we thought we’d 
give it a try anyway Now he wasn’t a bad man, 
he was simply trying to catch a criminal and using 
that device, but what you’ve got to watch is that 
you get swept away with sort of we’ve got to do 
something about the problem. It’s a bit like the 
guns issue, let’s get rid of all the guns and stop 
all the murdering, well I wouldn’t like to have to 
list the number of murder trials on knives that I’ve 
had since then.

There are issues like a majority jury verdict. I 
don’t know what the situation is up here, I haven’t 
looked at your law before coming and I don’t 
know whether it is an issue, but in New South 
Wales there is pressure now for majority juries, to 
allow 11-1 and that sort of thing.

Now, I remember two particular trials where one 
juror was of one view and the other 11 were of the 
other way. They actually sent me a note, but I wish 
they hadn’t. They didn’t tell me who the woman 
was but I could see when they came back in. She 
stood out like a pork chop at a bar mitzvah. She 
thought it was self-defence - a person is entitled 
to defend themselves and this man said he came 
at me with a gun and he was coming at me and he 
was going to get me so I shot him. Now that fact 
that he had three bullets in his back didn’t interest 
this woman, she thought that a man had a right to 
defend himself. She couldn’t make the distinction 
between looking at the man’s story and looking at 
the uncontested objective facts. I gave them two 
directions and then the rest of the jury beat her up. 
But one other 11-11 had because the jury sent me

a note saying we’re almost agreed but it’s 11-1 
The woman in that case, who was against convic
tion, was in fact, in my view, correct. The 11 were 
wrong. But she was correct for the wrong reason. 
She thought the accused was guilty because of 
some extraordinary reason which had nothing to 
do with the trial.

Military commissions. This government and 
the opposition has not spoken against it, has not 
condemned the military commissions in the United 
States for people taken in Afghanistan. They forget 
that they were prisoners of war under the Geneva 
Conventions, that Hicks is a prisoner of war, that 
in fact he hasn’t committed any offences and if he 
was an enemy combatant. They forget it was the 
United States that changed sides, not the Taliban, 
because the United States used to back the Taliban 
against the other side. So you know it’s a bit rough 
if you are just part of the Taliban and suddenly the 
United States changes sides and you get charged. 
But the Australian Government has failed totally 
to defend the right of an Australian citizen to be 
dealt with by a court, or a court marshal under the 
law by an independent tribunal. There is no law 
that binds the rules of evidence and a whole series 
of matters. We were even negotiating that Hicks 
not be given the death penalty before he was even 
charged with anything. And there has been talk 
here of the use of military tribunals. Now that is 
not what we Australians believe in, we believe 
in independent courts and that the liberty of the 
individual should only be dealt with in those 
circumstances.

The relevance to this is that it is very easy to be 
conditioned to a horrific situation, and terrorism, 
the 9-11 scare, was horrific - it shocked us all. 
Bali shocked us all. And there will be other events 
that will shock us. But unless the legal profes
sion, through your bar associations, through your 
law societies, through your organizations like the 
International Commission of Jurists (and there are 
one or two members here) stand up and speak out 
on these issues and attract the opprobrium that 
you do for being out-of-line, most of the public 
will say well don’t worry about them, what do 
you care about their rights, he’s a member of the 
Taliban, he’s involved with those people. It doesn’t 
matter. If we ever drop our guard and allow laws 
to be changed by conditioning through public 
opinion by politicians who articulate prejudices 
and say we have here the solution and then all the 
consequences flow. The definition of a liberal is a 
conservative whose son has been verballed by the 
police. Unless it happens to you...

In the Muslim community in Sydney, with which I
Continued page 33....
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am involved, I have been involved in their discus
sions. They’ve produced a book in Sydney, which 
I helped to launch, some months ago about what to 
do when someone comes to your home and what 
rights you have.

But unless you look at every issue that comes up 
and take the time to find out about it. It doesn’t 
mean that you have to ring your local MP, but it is 
not a bad start. It does mean that you need to get 
the legislation. Most legislation is now available 
on the net. For a lawyer it is not difficult to get 
and quickly cast an eye through it and make that 
effort and then talk to someone else about it. Go to 
your professional associations, go to your ICJ, go 
to your Ministers, go to your members of parlia
ment, go to talkback radios. You say why me, I’m 
just a lawyer. Well the answer is because as I said 
of Harry Turner, Harry Turner once didn’t speak 
up on an issue and made himself unpopular and 
people noticed it because it was important that he 
did.

The film about Rorke’s Drift that was Michael 
Cain’s first film, I believe it was replayed recently 
on the 125th anniversary which was the 22nd of 
January last. Some of you will remember that four 
thousand, a company, knocked out 1600 British 
troops at Satawana in the morning and were 
coming to knock out the mission station at Rorke’s 
Drift and the hundred and fifty odd British soldiers 
that were there. They know they’re likely to be 
killed, they weren’t as it happens after 11 Victoria 
Crosses. A soldier said to the Colour Sergeant 
“why us?” And the Colour Sergeant says “because 
you’re ‘ere lad, because you’re ‘ere”.

The answer is because you’re lawyers you’re ‘ere, 
because you understand rights of silence, because 
you understand the importance of issues, because 
you’ve seen them in cases, you’re aware of them, 
it’s your duty as lawyers to speak up. Anything 
that goes through that you could have stopped, 
whether it is the one constituent phone call to me, 
whether it’s a letter, something that provokes you 
to think about something, then if you don’t do 
something about it you become guilty.

In New South Wales we got rid of the dock 
statement, an historian anachronism in itself, it 
is the right of people to make a statement from 
the dock not giving evidence on oath. In most 
cases j uries saw through what needed to be seen 
through, they only removed it after they got me 
out of the parliament. The removal of the dock 
statement was done, whether it should have stayed

or not is not the issue, it was done by a dishonest 
campaign a few upper house members making a 
fuss about the tax on the victims, and all that and 
people would say. Well I’ve seen what happens 
in the parliament with people discussing issues 
that they know nothing about; that’s both at the 
time that I was there and since. And if they don’t 
know anything about it, it’s only partly they’re 
fault because they are given briefings, they think 
that’s it. They’re given briefings, they think that is 
it. The answer to that is: that’s your job, to make 
sure they understand the issues. The Territory 
is particularly sensitive to legal issues. I think 
there is a much greater involvement between the 
members of the public and the profession and the 
parliament. More so than in the other states, that’s 
only an impression, it’s just the impression that I 
have. That doesn’t absolve you from being there 
and doing something, remember lad, because 
you’re ‘ere.

The members and
STAFF OF

William Forster 
Chambers

WISH YOU ALL A
Happy Christmas

AND A PROSPEROUS
.New Ydar.
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WE WOULD HAVE SPENT
on your Christmas

CARDS WILL BE DONATED
TO BARNARDOS.
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