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Public confidence in the judicial
system

A speech given by Chief Justice Brian Martin at the Darwin Law Week lunch
“The Judge, The Race Row and the Tea Lady”.
A headline in the South African Sunday Times of 6 March 2005 obviously designed to excite interest, but 
the topics of the article, namely, racism and sexism within the judiciary raise serious issues.
In the context of Law Week this 
headline and article set me thinking 
about how the judicial system, and 
Judges in particular, are viewed by 
our Territory community. And why, 
across the country, there appears 
to be a growing distrust of judicial 
officers and the system generally. 
Perhaps distrust is too strong a 
word. Growing dissatisfaction might 
describe it more accurately.

Since taking up my position early 
in February last year, it has been 
pleasing to see that, generally 
speaking, attacks upon the judiciary 
and the system of justice have been 
isolated episodes which have not 
been accompanied by a more 
generalised attack or critique. It was 
gratifying to see an editorial a few 
weeks ago in the NT News which 
reported a sentence with which the 
Editordisagreed. There could be no 
complaint about the editorial 
because it identified the reasons of 
the judge, recognised they were 
valid reasons and went on to 
express disagreement with the 
conclusion without the vitriol that 
has occurred elsewhere in the 
country. An appropriate degree of 
respect for the judge’s process of 
reasoning was apparent.

However, the absence of a more 
generalised attack upon judicial 
officers and the system should not 
lull us into a false sense of security 
about how we are perceived. It 
would take very little for the 
dissatisfaction and/or distrust to be 
ignited. In an address to the Judicial 
Conference of Australia Colloquium 
in 2002, a Management Consultant 
said this:

“Increasingly, the judiciary is 
being painted as obstacles to 
justice rather than guardians of 
it. You are seen as people who 
do not deliver on expectations,
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who are out of touch, who have 
no defender and no supporters.
I am sure I do not need to tell 
you that this is a dangerous 
trend - if enough mud is thrown 
some will stick.

This is a dreadful situation, and 
not just for the courts. It 
undermines the concepts of 
justice, truth, fair governance 
and accountability which 
underpin open society. And it 
must not be allowed to 
continue.

The mud is sticking - public 
confidence in the judiciary has 
been and is continuing to be 
undermined. It is now common 
place in the media to take a 
swipe at an individual on the 
Bench - to write as fact 
comments that judges ignore 
crucial evidence and to question 
the sentence handed down.”

Words not to be ignored. Those of 
you who read the Australian 
newspaper will appreciate the 
message that has consistently 
emerged in articles and editorials 
for some months under headlines 
such as “No Judge Should Be 
Above Scrutiny” and 
“Accountability Applies to 
Bench and the Bar”. When the 
public is constantly bombarded 
with these types of headlines and 
with generalised criticisms of 
individual judicial officers which are 
turned into attacks upon “the club” 
and are accompanied by statements 
like “too often it appears judges are 
above justice”, the undermining 
process is hard to resist.

Perhaps the best example in 
recent times is found in South 
Australia. As you may know, some 
time ago a young offender was 
given a suspended sentence after

a shooting which resulted in the 
victim losing an eye. The uproar in 
the media, and the response of the 
Premier and other politicians, was 
quite remarkable. After the Director 
of Public Prosecutions announced 
that he would not appeal against 
the adequacy of the sentence, the 
Attorney-General exercised his 
statutory power and directed the 
Director to institute an appeal. The 
Director complied and the Crown 
appeal succeeded. Not surprisingly 
the politicians preached vindication. 
A review was then conducted of the 
handling of the case by the Director, 
who had managed it personally, and 
the report by the Solicitor-General 
was highly critical. Subsequently 
the Director resigned.

Of greater concern than the 
individual case was the attack 
launched by the Premier on anyone 
in the legal profession, including 
the Law Society and the Bar 
Association, who had the temerity 
to speak in favour of the system of 
justice or the Director’s decision 
not to appeal and who publicly 
opposed Executive interference by 
way of a direction to the Director. 
In substance, lawyers were portrayed 
as a biased and self-interested group 
whose views were worthless. No 
attempt was made to put before the 
public the full sentencing remarks. 
The undermining of public confidence 
in the system was not insidious. It 
was blatantly obvious.

With scant regard for history, the 
Premier publicly stated he wanted an 
Elliot Ness for a DPR It took many 
months to appoint a replacement. 
Just before Mr Pallaras QC took up 
his position, the case of Eugene 
McGee came to trial. Mr McGee is 
a solicitor of some profile in South 
Australia who practises in the area
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of criminal law. Driving home on a 
country road after lunch he 
knocked a cyclist off a bike and 
killed him. Mr McGee did not stop. 
Some hours later, with a solicitor, 
he presented himself to the police. 
There was evidence that he had 
consumed alcohol during the lunch 
arid into the afternoon before driving, 
but no attempt was made to take a 
breath test or blood sample.

An interstate barrister prosecuted 
the charge of causing death by 
dangerous driving before a jury. Mr 
McGee pleaded guilty to failing to 
stop. He was acquitted of the 
charge of causing death by 
dangerous driving and found guilty 
of the lesser alternative of driving 
without due care. The judge 
imposed a fine of approximately 
$3000 and suspended Mr McGee’s 
licence for 12 months.

Public outrage in the media 
followed. The Premier publicly 
attacked Mr McGee as a “white 
feather lawyer”. When defence 
counsel spoke publicly, the Premier 
responded by saying: “I am not 
interested in what some mullet
headed lawyer has to say”.

The purpose of my giving this brief 
pen picture is to highlight that the 
approach of the Premier and other 
politicians in this instance, and over 
time, appears to have had the effect 
of undermining public confidence in 
the legal profession, the judiciary 
and the system of justice. Letters 
to the Editor followed, but they were 
not just an attack on the individual 
case. Note the plain implication in 
the following letter that the offender 
was treated leniently by reason of 
his wealth and connections: 

“Another high-profile court case 
involving another wealthy, well- 
connected individual in Eugene 
McGee who walks away with a 
slap on the wrist, leaving the 
victim’s family feeling cheated 
and traumatised.

The South Australian justice 
system has once again got it 
wrong.”

Subsequently, in a speech to the
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Press Club in March 2005, the new 
DPP vigorously defended the office 
and warned of the dangers of 
“political populists with a lot to say” 
but who contribute little. This 
spirited defence ofthe Office of the 
Director of Public Prosecutions was 
well reported. While the politicians 
responded with moderation, what 
was the effect on the public? If the 
Letters to the Editor are any guide, 
the attitude of the public is 
represented by these paragraphs: 

“The new DPP told Premier Mike 
Rariri to back off and the Law 
Society has chorused that the 
Premier is undermining people’s 
confidence in the Courts.

I have news for you, gentlemen 
- it’s not the Premier who is 
doing the undermining.
Every week, we the ordinary 
public, are regaled in the press 
and TV about high-profile 
malefactors being brought 
before the Courts by the hard- 
pressed police force, only to be 
let off with token sentences by 
the Court systems.”

The authorwent on to referto Gilbert 
and Sullivan. Amusing, but laced 
with a serious undertone and 
message. Numerous otherwriters 
echoed the fundamental message 
contained in those remarks and 
stated plainly that there is no public 
confidence in the DPP, the system 
or the legal profession in general.

Having highlighted specific 
examples that have occurred in 
recent years, it seems to me that 
it would be a mistake to conclude 
that attacks upon the judiciary and 
the judicial system generally are 
the product ofthe modern age. It 
is not to be thought that when 
criminals in the 18th century came 
to describe a Magistrate as a 
“beak” that it was a term of 
endearment. George Chapman 
wrote in 1654: “I am ashamed the 
law is such an ass”; an expression 
taken up by Mr Bumble in Dicken’s 
Oliver Twist (1838). They were 
hardly being complimentary. Judge 
and lawyer jokes have been around

for a long time, encouraged by 
comedians like Peter Cook who 
said in the 1960s:

“All in all I’d rather have been a 
judge than a [coal] miner. And 
what is more, being a miner, as 
soon as you are too old and tired 
and sick and stupid to do the job 
properly you have to go. Well, 
the very opposite applies with 
the judges.”

These and other well known 
“epitaphs” are highly amusing, but 
today they serve to remind us ofthe 
political and public scepticism and, 
at times, downright distrust of the 
law, lawyers, judicial officers and 
everything to do with the judicial 
system that has been around for a 
long time.

Have we as a community at large, or 
as a legal community, failed in some 
way? The answer must be yes. A 
comfortable life, complacency and 
an underlying belief that we have 
one ofthe best systems of justice 
in the world can be dangerous 
partners. In Australia we take a lot 
of things for granted, including the 
existence of ordered society 
governed by rules of law.

How many in our community who 
are not legally trained have even a 
rudimentary understanding ofthe 
rule of law? How many truly 
understand and accept that one of 
the most fundamental purposes of 
the rule of law is the protection of 
human rights or appreciate that the 
recent experience in Zimbabwe is 
a vivid demonstration of the 
breakdown ofthe rule of law?

How many accept and understand, 
as Gleeson CJ said in the first of 
his Boyer lectures in 2000, that “the 
law restrains and civilises power”. 
In that lecture Gleeson CJ quoted 
from the recent opinion of the 
Supreme Court of Canada. As I 
read it, legal practitioners will 
immediately identify with it. But 
pause for a moment as you listen 
to contemplate the vast majority of 
the public and their understanding 
or acceptance of this statement: 

“At its most basic level, the rule
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of law vouchsafes to the citizens 
and residents of a country or 
state, a predictable and ordered 
society in which to conduct their 
affairs. It provides a shield for 
individuals from arbitrary state 
action...

[The rule of law] provides that 
the law is supreme over the acts 
of government and private 
persons. There is, in short, one 
law for all...

[Secondly, it] “requires the 
creation and maintenance of an 
actual order of positive laws”...

A third aspect of the rule of law 
is... that “the exercise of all 
public power must find its 
ultimate source in a legal rule”. 
Put anotherway, the relationship 
between the state and the 
individual must be regulated by 
law.”

I hasten to add that not for one 
moment am I being critical ofthe 
way in which the Supreme Court of 
Canada explained the rule of law. I 
am seeking to highlight the need 
to recognise that many in our 
community do not readily 
understand concepts with which we 
are familiar.

We can add another question. On 
a practical day-to-day level in the 
controversial area of sentencing, 
what is the level of community 
understanding ofthe role of Judges 
and Magistrates and the rules by 
which we are bound when imposing 
sentence?

There is yet a further dimension to 
the problem. One might have 
thought that the judiciary would be 
regarded as accountable and open. 
We operate in public and give 
reasons for our decisions. The 
reasons are available to the public 
and the media at court and, in the 
case of Judges, via the internet. 
We are subjected to intense 
scrutiny by the parties and subject 
to review by appellate courts. 
While there are areas of discretion, 
we are bound by a complex set of 
rules. Very few, if any, other 
systems and individuals operate so 
openly in the public and are

subjected to such intense scrutiny 
at all levels.

Notwithstanding these rather unique 
features of our profession, we are 
not regarded as truly accountable. 
It is not too unkind to say that in 
some sections ofthe media and the 
community we are regarded as a 
protected species, the members of 
which are out of touch with 
community concerns and 
expectations.

What should we, or can we, do 
about it? Let me advance a few 
thoughts for your consideration. 
They are not in order of importance 
because each area is significant in 
itself and is necessarily linked to 
the other areas.

The area of impressions is critical. 
It is an area in which, in the face of 
media and political scrutiny, 
criticism and, at times, ridicule, we 
have struggled. It might not be 
stating it too highly to say that for 
many in our community we have 
failed.

Outside ofthe courtroom, obviously 
the behaviour of judicial officers is 
particularly important. The media 
likes nothing more, and nothing is 
more calculated to create a bad 
impression, than judicial officers, or 
members ofthe legal profession, 
who behave badly in public or do 
not honourtheir legal obligations.

Inside the court is where the public 
generally have their first, and often 
their only, contact with a member 
of the judiciary and the system of 
justice. The manner in which they 
are treated will heavily influence 
their impression and the message 
they send out to the community 
through their family and friends. 
Within obvious constraints, the 
court should be a pleasant place in 
which to work and participate. 
Parties and witnesses should be 
treated courteously and with 
respect.

In the context of the behaviour of 
judicial officers in court, it is 
interesting to reflect upon a feature 
of judicial behaviour that we, as 
members ofthe legal profession, 
have on social occasions always

regarded as a subject of high 
amusement. I am referring to 
Judges going to sleep on the bench. 
Most of us, at least those of us who 
have been around for a while, are 
able to recount the odd incident or 
two and, in the past, we usually 
have done so on social occasions 
with considerable hilarity. We 
remember the dropping of books, 
the coughing, the Judge’s associate 
trying to politely shake the Judge’s 
elbow or just the sheer silence 
(which used to be very effective). 
Older practitioners in a southern 
state recall fondly the Judge, now 
deceased, who was known for 
downing a whisky or two before 
court started and who decided that 
because his new false teeth were 
hurting, they could be removed in 
the presence ofthe jury and left to 
soak forthe morning’s proceedings 
in his very obvious glass of water 
on the bench.

Like it or not, the days of such 
conduct are gone. And from the 
perspective ofthe parties and the 
wider community, so they should 
be.

impressions ofthe efficiency of our 
system is another area of particular 
importance affecting confidence in 
the system and beliefs as to 
accountability. This is an area in 
which legal practitioners, as well as 
the judiciary, have a vital role to 
play. The nature of the system 
inevitably lends itself to some delay, 
but our profession has been guilty, 
often in the name of thoroughness 
and care, of taking too long to sort 
out the issues and be ready fortrial. 
Impressions of efficiency can hardly 
have been advanced recently in the 
United Kingdom when senior 
counsel opening their cases spoke 
for 80 and 119 days respectively. 
May I impress upon you: not in my 
court!

At the judicial end, recent 
examples of excessive delays in 
delivering judgments vividly 
demonstrate the impact on the 
reputation of judicial officers arid the 
system generally.

Those within our community whose
continued page 8...
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impressions are paramount are 
jurors. It is only through the jury 
system that the Northern Territory 
community truly participates in our 
system of justice. How we treat 
jurors from the moment they are 
summoned to service, until the 
conclusion of their service, is of 
critical importance. We must not 
overlook that jurors’ impressions of 
the system generally and of those 
who participate in it, including legal 
practitioners, court staff and Judges, 
will be broadcast to a wider audience. 
In relatively small cities such as 
Darwin and Alice Springs, the 
potential impact is obvious.

What is readily apparent from the 
minimal research conducted in this 
area is that the more information 
the members ofthe public are given 
about our work and the facts of 
cases we decide, the less likely it 
is for controversy to arise; or at the 
least the potential for ill-informed 
and inaccurate criticism is 
significantly reduced. There is a 
wide range of information that we 
need to get across to the 
community, but the most 
contentious area is sentencing. 
Limited research suggests that 
those who participate in mock 
sentencing courts usually take a 
more lenient view about the 
appropriate sentence as the level 
of information about the crime and 
the offender increases.

How do we get the message out? 
Giving detailed and readily 
understood reasons is obviously a 
start, but experience tells us it is 
not enough. Magistrates carry a 
very heavy load and do not have 
time to provide detailed reasons. 
Even then, as brief and as plain as 
the reasons usually are, reports in 
the media pick up one or two 
sentences or expressions. Judges 
give detailed reasons and within a 
short time the transcript is available 
in hard copy and the reasons are 
posted on the Court’s website 
(http://www.nt.gov.au/ntsc/). It is 
not enough. The public perception 
is based upon media reports which, 
through time and space
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constraints, pick up but a fraction 
ofthe reasons which the reporter 
believes will be of interest to readers 
and viewers.

There are two sides to this problem. 
One is the conveying of information 
to the public at the time of 
sentence. Here we are heavily 
reliant on the various forms ofthe 
media. The other aspect is 
education as to the sentencing 
principles and the parameters which 
guide the exercise ofthe sentencing 
discretion.

From the perspective ofthe media, 
there are a number of difficulties. 
Like the rest of the community, 
media organisations are subjected 
to financial constraints and 
priorities. Reporters rush from one 
job to another and are often given 
very limited time to read and 
comprehend a judgment or reasons 
and prepare to report the contents. 
Often they have no background 
information about the case and no 
experience in court reporting. How, 
then, can they be expected to 
summarise accurately what a case 
is all about?

There is a further aspect relating to 
journalists. The author ofthe paper 
at the 2002 Colloquium to which I 
referred earlier added this 
significant comment:

“From what they [journalists 
covering courts] tell me, my advice 
to you is that there is a broader 
problem than media coverage. 
There is a fundamental lack of 
understanding of the role, 
significance and value of the 
judiciary and the principles that 
underpin the legal system in this 
country - and if the journalists 
writing the story don’t understand, 
chances are their audience don’t 
either.”

It seems to me that we should give 
serious consideration to being more 
proactive in assisting the media. In 
appropriate cases perhaps we 
should, in conjunction with 
judgments and remarks, publish 
concise summaries which can be 
readily understood and easily

picked up and used in verbal and 
written reports. In making this 
suggestion I am not sending out an 
invitation to invent one-liners which 
will attract media attention. While 
showing a human side does no 
harm, deliberate creation of one- 
liners rarely serves any useful 
purpose otherthan to panderto the 
ego ofthe creator.

We need to have a strategy to deal 
with controversial cases. It is 
impossible to correct every error 
that occurs in reporting, both 
express and implied errors, but 
there are times when cases 
become the subject of controversy 
and there is a need to provide the 
public with accurate and detailed 
information concerning the case. 
Ad hoc responses, such as that 
which I gave recently to an article 
in which the correspondent got the 
facts wrong in a particularly 
significant way, are a bandaid 
solution. We need to have a means 
of getting the information to the 
public, but without entering the 
debate as to the rights and wrongs 
of what was done. If a matter 
becomes the subject of particular 
controversy, in my view the media 
have a responsibility to print the 
sentencing remarks in full, or at 
least to print the summary if a 
summary is available, in order to 
give the public full information of 
both sides of the story. We need 
to actively work with the media to 
achieve a fair result.

Where does all this lead us? In my 
view, directly down the path of 
community education; and that 
includes the media. Public 
confidence in our system of justice 
is of such critical importance to our 
community that we need a detailed 
and extensive programme of 
community education, particularly of 
our children, with a view to providing 
a basic understanding ofthe rule of 
law and its importance and, in the 
area of sentencing, of the 
fundamental principles by which 
Judges and Magistrates are bound 
when imposing sentence. It will also
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involve the need to convey accurate 
information to our community about 
individual cases that become the 
subject of controversy. No-one-else 
will do it.

This is indeed a large challenge. 
Within a month of taking up my 
position last year I initiated 
discussions and urged the 
appointment of a full-time and 
appropriately qualified Community 
Liaison and Education Officer for 
the Court. I envisaged an ever 
expanding role in creating and 
implementing programmes for 
education at school level and 
community education generally. 
The website and relations with the 
media are also significant areas in 
which the Courts require such 
assistance. Almost all state 
Supreme Courts have this type of 
assistance. I was able to bring with 
me from South Australia a 
significant volume of material built 
up since 2002 by the Court 
Community Relations Committee 
and the Communications Branch of 
the South Australian Courts 
Administration Authority. We have 
the opportunity of benefiting from 
experience gained elsewhere in 
Australia.

Unfortunately, thus far finances will 
not permit the appointment of a full
time Community Education and 
Liaison person. I am in the process 
of putting together a group which I 
hope will be able to examine current 
programmes with a view to 
developing co-ordinated future 
programmes with emphasis on 
school curricula and involving the 
Judiciary. I appreciate that a lot of 
work has already been done over 
some years in opening the courts 
to students generally and in 
undertaking specific educational 
projects, but more is required. I 
hope also to engage with members 
of the media for the purpose of 
improving their understanding ofthe 
rule of law, the system of justice 
generally and the role of judicial 
officers within that system.

As to sentencing in particular, 
recently a document of sentencing 
principles has been placed on the 
Court website. It is a very small 
beginning. I hope that the new 
group will be able to collate and 
deliver relevant information forthe 
media and that in the future our 
courts will be able to open up lines 
of communication with a view to 
ensuring a greater level of co

operation and communication of 
information both to the media and 
the community at large.

May I finish with the observation that 
we must earn public confidence. 
We must recognise that 
expectations have changed, lean 
do no better than quote the words 
of Gleeson CJ at the 2002 Judicial 
Conference ofAustralia Colloquium: 

“Confidence in the judiciary does 
not require a belief that all judicial 
decisions are wise, or all judicial 
behaviour impeccable, any more 
than confidence in representative 
democracy requires a belief that 
all politicians are enlightened 
and concerned for the public 
welfare. What it requires, 
however, is a satisfaction that the 
justice system is based upon 
values of independence, 
impartiality, integrity and 
professionalism, and that, within 
the limits of ordinary human 
frailty, the system pursues those 
values faithfully.
Courts and judges have a 
primary responsibility to 
conduct themselves in a manner 
that fosters that satisfaction.”®

The work of the Supreme
Supreme Court Sitting Days (All of NT)

-2003-04

2004-05

are significantly higher than the 
previous year in criminal matters 
and are roughly the same in civil

matters.

Those lawyers practising in the civil 
jurisdiction who suspect that there

Court cont...
has been a downturn in 
lodgements in the current period 
are correct, although the downturn 
is nowhere near as dramatic as 
some have suggested. The 
downturn follows the high of 2002/ 
2003. By 30 June 2005 civil 
lodgements for this year are likely 
to be roughly the same as, or 
slightly less than, in 2003/2004.

Thus far criminal lodgements are 
down in the 2004-2005 period.

The figures do not suggest that 
there is any significant downward 
trend in the civil workload ofthe 
Court, nor any dramatic upward 
trend in the criminal workload. 
Whilst the figures fluctuate from 
year to year, the overall picture 
remains fairly constant.®

Page 10 — 3/2005


