
professional standards and ethics

Undertakings: a promise is a promise
Undertakings: what are 
they?
Professional Conduct Rule 25 
provides that a practitioner who, in 
the course of providing legal services 
to a client and for the purposes of 
the client’s business, communicates 
with a third party in terms which 
constitute an undertaking on the 
part of the practitioner to perform 
some action or obligation, must 
honourthe undertaking so given in 
accordance with its terms and 
within the time promised (if any) or 
within a reasonable time. In other 
words, a promise is a promise and 
must be kept.

So, the elements of an undertaking 
are:
1. it is a promise to do something
2. by a practitioner
3. to a third party
4. whilst providing legal services to 

a client
5. must be in clear terms
6. can be express or implicit; and
7. is capable of being performed.

The undertaking can be given by the 
practitioner personally, by the 
practitioner on behalf of the client 
or by the practitioner’s employee, 
with varying consequences.

Simply, an undertaking is a 
promise given by a legal practitioner 
or a member of his/her staff to do 
or refrain from doing something. 
Undertakings are usually given to 
overcome a minor administrative 
obstacle in the case ortransaction 
or to avoid delay while another step 
or procedure is carried out. Some 
common examples are:
(a) where a practitioner undertakes 

to the Court to file a document: 
without the undertaking it might 
otherwise be necessary to 
adjourn the proceedings until the 
document is filed;
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(b) where a practitioner (or staff 

member) undertakes to a doctor 
to pay the costs of a medico
legal report; or

(c) where the vendor’s bank’s 
solicitor undertakes to the 
buyer’s solicitor to pay out the 
vendor’s mortgage after 
completion.

There must be an understanding 
between the giver and the recipient 
of the promise that whatever has 
been promised will be fulfilled. Any 
ambiguity will generally be held in 
favour of the recipient. A promise 
to give “the usual undertakings” will 
be construed as an undertaking and 
its terms identified in accordance 
with current practices but such 
vague phraseology should really be 
avoided.

The undertaking need not be in 
writing, a promise given orally is just 
as binding. However, forthe same 
reasons why it is prudent to commit 
a contract to print, it is safer to 
either give the undertaking in writing 
or, where given orally, commit it to 
paper, confirm it in writing with the 
recipient and attach it to the client 
file as soon as practicable.

Personal responsibility
In considering undertakings the 
Courts have always held that 
personal undertakings bind the 
practitioner not as a matter of 
contract but as a matter of 
professional conduct and comity 
and as such will be enforced by the 
Courts because legal practitioners 
are officers of the court.

There are of course practical as 
well as ethical reasons why a 
practitionerwill be held to his or her 
bond. Without enforcement 
undertakings would be worthless 
and persons and courts would be 
unable to rely on the word of the 
legal practitioner, this being an 
aspect of legal practice which 
demands compliance for reasons of 
efficiency if no other.

If a practitioner is found to have

given a personal undertaking then 
he/she is bound by it. Failure to 
comply with the undertaking can 
amount to unsatisfactory conduct 
or professional misconduct.

Undertakings on behalf 
of clients
What is the situation when the 
practitioner gives an undertaking on 
behalf of the client?

An undertaking expressed to be 
given “on behalf ofthe client” or third 
party is still personally binding on 
the practitioner unless the terms of 
the undertaking expressly make 
clear the practitioner’s disclaimer 
of personal responsibility

In Marsden v Marsden (1972) Fam 
280 at 287 the court held that an 
undertaking given on behalf of a 
client will only be enforceable 
against the client and not the 
practitioner, providing the practitioner 
had instructions to give it. Where the 
practitioner had no such instructions, 
the undertaking becomes binding on 
the practitioner.

It is therefore necessary before 
giving such an undertaking that the 
practitioner obtains the client’s 
authority or instructions to give it. 
However, such consent may be 
implied. For example the client’s 
authority to permit the practitioner 
to obtain the title deeds from the 
lender will imply authority to give 
an undertaking to the lender with 
respect to the security of the 
document.

Given the seriousness of 
undertakings, practitioners should 
avoid situations which may 
subsequently lead to confusion. It 
may be prudent to take the 
following steps:
1. Obtain the client’s instructions 

in writing.
2. If you do not intend to be 

personally bound, state that fact 
expressly to the third party. 
Instead of saying, “I undertake 
on behalf of my client” you 
should say, “I am instructed that
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my client undertakes” and “My 
client will be responsible for 
paying your account/performing 
this task etc”.

3. Explain to the client that even if 
circumstances change, and thus 
his/her instructions, they will 
still be liable to satisfy the 
undertaking and any costs 
incurred by the practitioner in 
complying with the undertaking 
will have to be reimbursed by the 
client.

Undertakings given by 
employees
A practitioner may be responsible 
for honouring an undertaking given 
by the practitioner’s employee, 
whether admitted or not: Law 
Society of NSW v Waterhouse 
(2002) NSWADT 204.

In Hawkins v Gaden (1925) 37 CLR 
183, the High Court held the 
partners of the firm bound by an 
undertaking given by the clerk. The 
clerk had sent the client a written 
undertaking to effect a property 
settlement which included a 
warranty of title to satisfy 
requisitions. The letterwas signed 
in the firm’s name “per J.A.B” (the 
clerk’s name) and used the 
pronoun “we”. The partners 
subsequently becoming aware of the 
undertaking when acknowledging 
correspondence from the client 
which made reference to it, but did 
not dispute the clerk’s authority to 
make such an undertaking.

However, in Keppie v Law Society 
of ACT (1983) 6 ACTR 9 a junior 
employee solicitor disbursed funds 
to his client from the sale of jointly 
owned property, contrary to an oral

undertaking he gave to the other 
party’s solicitor. In disciplinary 
proceedings the employee solicitor 
argued that the undertaking was 
given by his employer but the court 
held it was a personal undertaking 
of the employee. The Court was 
however critical of the employer for 
failing to rectify the situation when 
the opposing solicitor challenged 
him for breaching the undertaking, 
finding that “...when a solicitor finds 
that he has made an error (or one 
that has been made by his 
employee), his first thought should 
be to ensure that he does not get 
into a situation in which his interest 
could conflict with that of his client. 
Any attempt to adopt a defensive 
attitude to the other solicitor or 
party concerned, for example by 
denying that the conduct was 
wrong or conducting a legal 
argument about it, is highly likely 
to create a situation of conflict.”

Undertakings given by 
a partner
Generally, only the person giving 
the undertaking will be bound to 
honour it. But in a partnership an 
undertaking given by one of the 
partners in the course of practice 
binds all the partners. A practitioner 
will remain bound by an undertaking 
given whilst a partner even after he 
or she has left the partnership or 
the partnership is dissolved. An 
incoming partner is not liable for any 
undertakings made before he or 
she became a partner.

Change of circumstances
The court will not enforce an 
undertaking which has become 
impossible to carry out but in those

circumstances may order the 
practitioner to compensate the 
recipient who has suffered loss as 
a result. In enforcing undertakings 
the Court is not concerned with the 
law of contract, its aim is to ensure 
the honest conduct of its officers.

So where circumstances change 
so that it is no longer possible to 
fulfill all or part of the undertaking, 
the recipient should be advised 
immediately. Where the practitioner 
fails to give such notice he or she 
will be bound by the original terms 
of the undertaking.

For example, where the practitioner 
undertakes to the purchaser of the 
client’s property to discharge the 
mortgage on the client’s behalf and 
it subsequently becomes clearthat 
the client has insufficient funds to 
do so, failure to disclose the 
changed circumstances may result 
in the practitioner being liable to 
discharge the mortgage debt 
regardless, even if this means he 
or she must do so out of personal 
funds: Corderyon Solicitors, 9th Ed, 
Vol 1, para F909.

Enforcement and the 
Law Society
Enforcement of an undertaking is a 
matter forthe Courts. However, the 
Law Society may still investigate 
any complaint of a breach of an 
undertaking in accordance with the 
Professional Conduct Rules.

Disciplinary proceedings in relation 
to a breach of an undertaking may 
be deferred until any pending court 
proceedings are resolved.®
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