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High Court Notes: April 2005

Prepared for the Law Council of Australia and its 
Constituents by Thomas Hurley, Barrister, Vic., NSW, 
ACT. Editor, Victorian Administrative Reports 
Administrative law - When decision of statutory 
entity made “under an enactment”
In Griffith University v Tang [2005] HCA7; 3.03.2005) T 
was excluded from completing her Ph D by the appellant 
university. The appellant was established by the Griffith 
University Act 1998 (Q). The decision was made by an 
Assessment Board which was a sub-committee of the 
Research and Post Graduate Studies Committee of the 
appellant university and established by a constitution 
approved by the university council. T sought judicial review 
under the Judicial Review Act 1991 (Q) contending the 
decision was a “decision of an administrative character 
made... under an enactment”. She asserted the decision 
was void for failing to comply with procedural fairness. 
An application by the university for summary dismissal 
of the proceedings under s48 of the Judicial Review Act 
for not disclosing a cause of action was dismissed by 
the primary Judge. The appeal by the university to Court 
of Appeal (Q) failed. These courts reasoned that the highly 
structured definition of authority underthe University Act 
meant the decision in question was made under the 
University Act forthe purposes ofthe Review Act. The 
appeal by the university was allowed by the High Court 
by majority: Gleeson CJ; Gummow, Callinan, Heydon 
JJ; contra Kirby J. The majority concluded that while the 
University Act authorised the university to create and 
terminate relationships the Act was not the immediate 
source ofthe power to make the decision [23], [80], Kirby 
J concluded that all university authority derived from the 
University Act and all its decisions “under an enactment”. 
Appeal allowed.
Criminal law - Appeal - Miscarriage of justice - 
Incompetence of counsel - Failure to object to 
evidence or seek separate trial 
In Ali v Q ([2005] HCA10; 8.03.2005) all members ofthe 
High Court (Gleeson CJ; McHugh with Hayne JJ; Callinan, 
Heydon JJ) dismissed an appeal based on a miscarriage 
of justice said to have resulted from the failure of trial 
counsel to seek separate trials or object to evidence of 
bad character. Consideration of how an appellate court 
can make judgments of competence of counsel in the 
trial context. Appeal dismissed.
Industrial law - Certified agreement - Whether 
position “redundant” - Business transferred to 
subsidiary in re-structure and employees re
employed on same terms - Whether any position 
became “redundant”
In Amcor Ltd v CFMEU ([2005] HCA 10; 9.03.2005) as 
part of a re-structure an employer sold several of its 
businesses to wholly-owned subsidiaries. The 
subsidiaries subsequently offered to employ the 
employees ofthe former business on identical terms and 
conditions. The union representing the employees 
contended their positions had “become redundant” within 
Cl 55 of an agreement certified by the AIRC under Part 
VIB ofthe Workplace Relations Act 1996 (Cth). The union

representing the employees contended the terms ofthe 
certified agreement required redundancy payments to be 
made. This was accepted by the primary Judge and the 
Full Court ofthe Federal Court. The High Court allowed 
an appeal concluding that the question of whether a 
“position” had been made redundant was answered by 
looking at the position as a position in a business [52] 
and so viewed redundancy had not occurred: Gleeson 
CJ; McHugh J, Gummow, Hayne, Heydon JJ, Kirby; 
Callinan J. Appeal allowed.
Industrial law - Awards - Persons bound - Whether 
purchaser of business “a successor” to party to 
award
In Minister for Employment and Workplace Relations v 
Gribbles Radiology ([2005] HCA 9; 9.03.2005) a company 
(MBIG) conducted a medical imaging business using 
equipment of another company (RD) at a hospital. MBIG 
sold its business to the appellant who entered into 
separate arrangements with RD. MBIG had been a party 
to an award ofthe AIRC which required severance pay to 
be paid to employees whose employment was 
terminated. Sometime after purchasing the business the 
appellant closed it and terminated the employment of its 
staff. The union brought proceedings in the Federal Court 
against the appellant claiming breach ofthe award for 
failure to pay termination pay contending the appellant 
was “the successor” to the business or part of the 
business conducted by a party to the award within 
s149(1)(d) Workplace Relations Act 1996 (Cth). The union 
succeeded in the first instance and before a Full Court of 
the Federal Court. The appellant’s appeal to the High 
Court was allowed by majority: Gleeson CJ; Hayne, 
Callinan, Heydon JJ contra Kirby, J. The majority 
concluded the manner in which the business was 
restructured meant the appellant was not “the successor” 
to MBIG [45]-[50], Appeal allowed.
Testator’s family maintenance - Application for 
proper maintenance - Whether son left without 
adequate support - Agreements between son and 
deceased prior to death
In Vigolo v Bostin ([2005] HCA 11; 9.03.2005) the 
appellant was the son of a wealthy farmer. After a dispute 
the appellant and his father entered into a deed whereby 
the appellant was compensated forthe value he had added 
to the farm on the basis he could purchase it at market 
price. The fatherdied. The father’s will made no provisions 
forthe appellant son who applied for provision underthe 
Inheritance (Family and Dependants) Provision Act 1972 
(WA). He contended that he had a “moral claim” under 
testator’s bounty arising from previous business and 
family dealings. This claim was rejected by the primary 
Judge, the Full Court, Supreme Court WA and by all 
members of the High Court: Gleeson CJ; Gummow, 
Hayne JJ; Callinan, Heydon JJ. Consideration of how a 
court decides a testator has not made “adequate” 
provision and the role of “moral duty” in determining 
entitlement.
Legal practitioners - Negligence - Immunity of 
counsel
In D’Orta-Ekenaike v Victoria Legal Aid ([2005] HCA 12:
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10.03.2005) in February 1996 the appellant was charged 
with rape. Acting on the advice of a legal aid solicitor and 
counsel the appellant entered a plea of guilty at committal 
(although no plea was required). The appellant pleaded 
not guilty at trial but was convicted after being cross- 
examined as to the guilty plea. His conviction was set 
aside on appeal and he was acquitted on a re-trial. The 
appellant sued the solicitor and counsel. The primary 
Judge in the County Court made an interlocutory order 
staying this proceeding. The Court of Appeal (Vic) 
declined to grant the appellant leave to appeal. The appeal 
by the appellant to the High Court was dismissed by 
majority: Gleeson CJ, Gummow, Hayne, Heydon JJ; 
McHugh J; Callinan J; contra Kirby J. The majority 
concluded the immunity of counsel from claims in 
negligence should be retained to avoid repeat litigation. 
Appeal dismissed.

High Court Notes: May 2005
Prepared for the Law Council of Australia and its 
Constituents by Thomas Hurley, Barrister, Vic., NSW, 
ACT. Editor, Victorian Administrative Reports
Negligence - Industrial accident - Duty of care - 
Whether employer owes duty to avoid psychiatric 
injury to employee
In Koehler v Cerrebos (Australia) Ltd ([2005] HCA 15;
6.04.2005) K was employed three days per week as a 
sales representative of the respondent/employer. She 
developed a psychiatric illness some time after 
complaining that without changes she could not do her 
duties. The primary Judge in the District Court WA found 
her work load was excessive and that no particular 
expertise was required to see that without altering her 
hours or offering assistance an employer would fail in its 
duties of providing a safe system of work. The Full Court 
Supreme Court WA found the employer could not 
reasonably have foreseen that the appellant was exposed 
to a risk of psychiatric injury. K’s further appeal to the 
High Court was dismissed by all members: McHugh, 
Gummow, Hayne, Heydon JJ jointly sim Callinan J. The 
majority observed that questions of “normal fortitude"were 
not a pre condition to liability for negligently inflicting 
psychiatric injury [32] and the question must be 
considered in relation to each particular employee 
concerned [35], Questions concerning the construction 
ofthe particular contract of employment and its duties 
were found not necessary to decide [37]-[40], Appeal 
dismissed.
Contracts - Parties - Sole director of corporation 
In Pico Holdings Inc v Wave Vistas P/L ([2005] HCA 13;
5.04.2005) the High Court in a joint judgment allowed an 
appeal from the Court of Appeal (Q).The Court found, on 
the facts that a lender was entitled to claim an interest in 
land by way of equitable mortgage consequent on 
representations by the sole director ofthe corporate owner 
which could reasonably be taken to offer the land as 
security for a loan to the corporation.
High Court - Special leave - When special leave 
should be revoked - Insurance - Director’s policy - 
Exclusion for dishonest conduct arising where 
conduct found by final adjudication
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In Rich v CGUInsurance Ltd ([2005] HCA 16; 7.04.2005) 
the director’s liability insurance policy on which the 
appellant sued provided an exclusion for losses arising 
from dishonest conduct which had been determined by 
final adjudication. The Supreme Court NSWand the Court 
of Appeal NSW rejected the plaintiff’s contentions in 
answering certain questions stated. The plaintiff obtained 
special leave. In argument it became apparent that the 
questions posed would not determine the entitlement of 
the plaintiff to indemnity underthe policy. The High Court 
ordered the grant of special leave be rescinded: Gleeson 
CJ, McHugh, Gummow, JJ; Kirby J; Callinan J. 
Insurance - Professional indemnity insurance - 
Director’s insurance policy - Claim for advance 
payment of defence costs to defend director 
consequent on criminal charges against director - 
Exclusion for criminal conduct where it was 
established by adjudication - Whether insurance 
denied indemnity
In Willkie v Gordian Runoff Ltd ([2005] HCA 17; 7.4.2005) 
the NSWCourt of Appeal concluded an insurer was, in 
closely identified circumstances, entitled to deny 
indemnity to a company director under an exclusion 
concerning fraudulent or criminal conduct where that 
director had been charged but guilt not established. The 
appeal by the director was allowed: Gleeson CJ; McHugh, 
Gummow, Kirby JJ; sim Callinan J. The Court briefly 
considered how commercial documents were to be 
construed [15] and the difficulties in relying on 
construction of similar documents in other jurisdictions 
[46], Appeal allowed.
Supreme Court practice - Appeals - Suppression 
order in criminal trial - Whether media interests may 
bring civil appeal against order in criminal trial
In the matter of an application by the Chief Commissioner 
of Police ([2005] HCA 18; 20.04.2005) during two 
unrelated trials for murder in the Supreme Court of Victoria 
each Judge made an order on the application ofthe Chief 
Commissioner of Police restraining publication of 
“undercover”police operations and members. The orders 
were made under ss18,19 Supreme Court Act 1986 (Vic) 
which authorised orders prohibiting publication of reports 
of Court proceedings where this would prejudice the 
administration of justice or endanger in the physical safety 
of any person. The orders had a finite operation contrary 
to the wishes ofthe Chief Commissioner of Police who 
sought to “appeal” to the Court of Appeal (Vic). Bys17(3) 
the Supreme Court Act provided that except as provided 
in the Crimes Act no criminal appeal lay from a 
determination ofthe trial division constituted by a Judge 
made in relation to a trial. The Court of Appeal assumed 
that it had jurisdiction to determine the “substantive 
issue” which was that the suppressive orders only had 
limited operation. The Commissioner sought special leave 
to appeal from the High Court. The High Court ordered 
that the application for special leave be dismissed: 
Gleeson CJ, McHugh, Gummow, Hayne, Heydon JJ; 
Kirby J sim. The Court declined to determine whether an 
appeal lay to the Court of Appeal as of right as this question 
had not been determined by the Court [29], concluded
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there had been no denial of natural justice to the 
Commissioner [30] and criticised the lodging of further 
submissions and evidence in the Court of Appeal after 
argument without leave [19]-[22], Applications dismissed. 
Negligence - Duty of care of occupier - Delivery 
contractor injured while gaining access to premises 
In Thompson v Woolworths (Kew) P/L ([2005] HCA 19;
21.04.2005) T injured her back while moving industrial 
waste bins to gain access to a loading bay occupied by 
the respondent. She was required to deliver goods to the 
loading bay. Her action in negligence succeeded before 
the primary judge. The majority ofthe Court of Appeal 
(Q) reversed the finding of negligence. The finding was 
restored by the High Court in joint judgment: Gleeson 
CJ, McHugh. Kirby, Hayne, Heydon JJ. The Court 
observed there was no distinction between different types 
of entrant on to land and the question was always one of 
whether the occupier (i.e. the respondent) took 
reasonable care [37], The Court concluded there was no 
basis to set aside the findings ofthe trial Judge. Appeal 
allowed.
Income tax - Deductions - Carry forward provisions 
- Whether change in ownership
In C of T v Linter Textiles Australia Ltd (in Liq) ([2005] 
HCA20; 26.04.2005) Sec80Aof/7AA enabled a taxpayer 
company to claim losses carried forward from previous 
years where the ownership ofthe taxpayer company did 
not aiter. The High Court considered how, and whether, 
the ownership of a company and its subsidiary altered 
where both were separately subject to winding-up orders 
and liquidators appointed. The High Court ultimately 
allowed the Commissioner an amendment to allow the 
Commissioner to succeed on an argument that on the 
making ofthe winding-up orders the persons referred to 
in the ITAA ceased to have control of the relevant 
company or taxpayer. Appeal allowed.
Income tax - Taxable income - When “amateur” 
sports persons carry on “business”
In C of Tv Stone ([2005] HCA 21; 26.02.2005) the High 
Court concluded that a “professional” athlete was to be 
regarded forthe purposes ofthe ITAA as conducting a 
business so that all sums she received as prize money, 
government grants and sponsorship were to be regarded 
as “income”: Gleeson CJ, Gummow, Hayne, Heydon JJ; 
sim Kirby J. Appeal allowed.
Industrial law - Unfair dismissal - Remedy of 
reinstatement
I n Blackadder v Ramsey Butchering Services P/L ([2005] 
HCA 22; 27.04.2005) sec 170CH(3) ofthe Workplace 
Relations Act 1996 (Cth) authorised the AIRC to order 
an employer reinstate an employee by reappointing the 
employee to the position the employee formally held. 
The High Court concluded that an employer who paid the 
reinstated employee wages but did not provide him or 
her with work did not comply with a reinstatement order 
made underthis provision: McHugh J; Kirby J; Hayne J; 
Callinan, Heydon JJ jointly. Appeal allowed.
Companies - Duties of directors
In Angas Law Services P/L (in Liq) v Carabelas ([2005]
HCA 23; 27.04.2005) the High Court considered how a

claim against a director of a company for contravening 
the duty created by s229(2) ofthe Companies (SA) Code 
was to be established where the directors were the sole 
shareholders ofthe company in question. Proceeding 
remitted.

Federal Court Notes: April 2005
Prepared for the Law Council of Australia and its 
Constituents by Thomas Hurley, Barrister, Vic., NSW, 
ACT (Editor, Victorian Administrative Reports)
Federal Court - Appeal from Federal Magistrate - 
Whether appellate jurisdiction 
In NBVWvMIMIA ([2005] FCAFC 24; 23.03.2005) a Full 
Court observed that an appeal to the Federal Court 
against an order of a Federal Magistrate dismissing an 
application involves the appellate jurisdiction of the 
Federal Court and that by s24(1)(aaa) Federal Court Act 
1976 (Cth) and no appeal could be brought to a Full Court 
against an order of a single Judge exercising such 
appellate jurisdiction.
Federal Court - Precedent - When judgments of 
single Federal Court judges binding on Federal 
Magistrate
In MIMIA v SZANS ([2005] FCAFC 41; 17.03.2005) a 
Full Court concluded judiciary comity should apply 
between Federal Magistrates and decisions of single 
judges ofthe Federal Court even when those judges 
were not exercising appellate jurisdiction [38],
Federal Court - Appeal to Full Court - Role of 
appellate court where primary Judge draws 
inferences from Tribunal reasons 
In Zhang vMIMIA ([2005] FCAFC 30; 23.03.2005) a Full 
Court concluded the nature of an appeal unders24 ofthe 
Federal Court of Australia Act 1976 (Cth) by way of 
rehearing did not mean that inferences drawn by the 
primary Judge as to matters of fact should be disregarded 
in the absence of error [17], [18],
Migration - Character test - General conduct - 
Whether onus - Jurisdictional fact and exercise of 
jurisdiction confused
In MIMIA vGodley ([2005] FCAFC 10; 18.02.2005) a Full 
Court concluded the appellant had erred in construing 
the “character test” in s501 Migration Act as imposing 
an “onus” on a person to satisfy the Ministerthey passed 
the character test where the provision mandated they 
failed it only if the Minister so concluded. The Court 
concluded the Minister had erred by failing to separate 
the jurisdictional fact of finding bad character from the 
exercise of jurisdiction. Consideration of operation of 
character test.
Migration - Character test - Procedural fairness - 
Whether removal exercise of judicial power 
In MIMIA v Lorenzo ([2005] FCAFC 13; 22.02.2005) a 
Full Court allowed an appeal by the Minister. It concluded 
the issues paper presented to the Minister was not 
misleading, natural justice had not been denied nor had 
the interests ofthe children been overlooked. The Court 
concluded recent High Court observations did not affect 
the conclusion expressed in Djalic v MIMIA (2004) 206 
ALR 488 that the decision to cancel a visa and remove 
did not involve punishment or the exercise of judicial
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power.
Migration - Visa cancellation - Failure to give 
reasons
In Le vMIMIA ([2005] FCAFC 51; 31.03.2005) a Full Court 
concluded that it was able to review a decision ofthe 
Ministerto cancel a visa on character grounds under s501 
ofthe Migration Act notwithstanding the Minister had failed 
to give reasons forthe decision. The Court concluded no 
jurisdictional error was established.
Migration - RRT - Natural justice - When information 
given by applicant
In M55 v MIMIA ([2005] FCA 131; 25.02.2005) Gray J 
concluded no denial of natural justice occurred when the 
RRT decided an application by reference, inter alia, to 
documents attached to a student visa application where 
those documents were put to the Applicant at hearing. 
Consideration ofwhetherthe documents were information 
given to the tribunal by the applicants.
Tribunals - Natural justice - Departure from 
guidelines appointing members 
In NSI Dental P/L v Uni of Melbourne ([2005] FCA 144;
28.02.2005), Hannover Life Re of Australasia Ltd v Gell 
([2005] FCA 150; 28.02.2005) Whitlam J concluded 
requirements of procedural fairness were not departed 
from where the Superannuation Complaints Tribunal was 
constituted otherwise than according to the chairperson’s 
guidelines.
Migration - Jurisdictional error - Error of law in 
considering relocation for Refugees Convention
In NAIZv MIMIA ([2005] FCAFC 37; 11.03.2005) a Full 
Court concluded a Federal Magistrate had erred in failing 
to hoid the RRT had made a jurisdictional error in 
considering the “reasonableness” of the appellant 
relocating to avoid persecution and thus ceasing to be a 
refugee forthe Refugees Convention.
Migration - Jurisdictional error - “compelling reason 
for the absence”
In Paduano v MIMIA ([2005] FCA 211; 10.03.2005) 
Crennan J concluded the MRT erred in considering 
whetherthere were “compellingreasons forthe absence” 
ofthe visa Applicant forthe purposes of Cl 155.212.
Migration - Jurisdictional error - Failure to address 
all claims
In NBEIv MIMIA ([2005] FCA 171; 11.03.2005) Branson 
J concluded the RRT had erred in failing to consider new 
claims made by an applicant for a protection visa.
Migration - Jurisdictional error - Failure to consider 
report of psychologist
In lllankovan v MIMIA ([2005] FCA 220; 11.03.2005) 
Lander J set aside a decision of the MRT which in 
determining whether the applicant had spent the 
substantial part of his formative years in Australia had 
apparently failed to consider the reports of a clinical 
psychologist.
Migration - Visas - Time at which criterion satisfied 
In KaurvMIMIA ([2005] FCA230; 14.03.2005) Spender J 
set aside a decision of a delegate that the applicant was 
not entitled to the relevant visa where the nominated 
occupation was on a list of occupations in demand at 
the date of application but not at the date of decision.
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Migration - War crimes
In SRYYYv MIMIA ([2005] FCAFC 42; 17.03.2005) a 
Full Court concluded the AAT fell into jurisdictional error 
by not applying the defence of “superior orders” when 
considering whether the Appellant had committed war 
crimes.
Migration - Refugee status - Social group - 
Persecution of family
In SVZBv MIMIA ([2005] FCAFC 14; 18.02.2005) MIMIA 
v SVBB ([2005] FCAFC 12; 22.02.2005) a Full Court 
considered the operation of s91S Migration Act which 
provided that persecution feared by membership of a 
family group was to be disregarded. They considered it 
in the context of “blood feuds” in Albania. 
Constitutional law - Migration - Alien - Applicant born 
in PNG
In Taurino vMIMIA ([2005] FCA 119; 25.02.2005) Wilcox 
J concluded that the acceptance by the High Court in 
Singhe v Commonwealth [2004] HCA 43 that “alien” is 
synonymous with “non-citizen” meant a citizen of PNG 
remained an alien even though born underthe British 
Crown. He concluded the issues paper had failed to 
suggest the Minister take the step of requiring what were 
the best interests of the relevant children. Decision 
quashed.
Designs Act - Procedure - Standing
In Lockwood Security Products P/L v Australian Lock 
Company ([2005] FCA 203; 8.03.2005) Goldberg J 
considered whether an economic competitor ofthe holder 
of a registered design could be a “person interested” for 
the purposes of s28 of the Designs Act, or a “person 
aggrieved”for s39, and who had standing to challenge 
registration. He concluded the interests were not 
sufficient.
Migration - Cancellation of student visa - Details in 
notice of educator
In Chen v MIMIA ([2005] FCA229; 11.03.2005) Lander J 
set aside a decision of the MRT concerning the 
cancellation of a student visa and considered whether 
the notice under s20 of the Education Services for 
Overseas Students Act 2000 contained the particulars 
required considering the purpose and intent of the 
legislative scheme.
Administrative law - Re-litigation of earlier issues - 
Role of decision-maker
In Peacock vHREOC ([2005] FCAFC 45; 24.03.2005) a 
Full Court concluded a Federal Magistrate had not erred 
in dismissing a proceeding where the appellant sought 
in essence to re-agitate his claim that discrimination had 
occurred on him being compulsorily retired for reason of 
age. Consideration of when Tribunal required to appear 
in Court and defend its decision.
Freedom of information - Appointment of diplomat 
-AAT reasons
In Secretary, DFAT v Whittaker ([2004] FCAFC 15;
25.02.2005) a Full Court concluded the AAT had not given 
adequate reasons for concluding documents created for 
agreement process by which Canada consented to the 
appointment of the Australian High Commissionerwere 
not exempt.
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Veterans’ affairs - Reasoning of AAT
In Hill v Repatriation Commission ([2005] FCAFC 23;
28.02.2005) a Full Court dismissed an appeal where the 
AAT in rejecting an application for disability pension did 
not follow the four step process established in 
Repatriation Commission v Deledio (1998) 83 FCR 82 
but went directly to the fourth step. The Full Court 
considered whetherthe AAT was required to consider a 
hypothesis that was not relied on by the veteran. 
Income tax - Deductions in prior years - AAT - 
Reasons
In Tele Pacific P/L v Commissioner of Taxation ([2005] 
FCA 158; 4.03.2005) Sackville J considered the “continuity 
of business” test in deciding whether deductions would 
be allowed for losses incurred in prior tax years. He also 
observed the duty on the AAT to state its findings of fact 
clearly and the consequences where this did not occur. 
Administrative law - Appeal from AAT - FOI 
In lllawarra Retirement Trust v Secretary DOHA ([2005] 
FCA 170; 7.03.2005) Branson J considered who were 
appropriate parties to an appeal from the AAT which had 
involved a cross-applicant and whether an appeal was 
competent which sought affirmation ofthe AAT decision. 
She considered the operation of FOI Act s38 (whether 
disclosure prohibited by Aged Care Act), 40 (prejudice 
operations of agency) and whetherthe AAT could decide 
a document was exempt under provisions otherthan s43. 
Intellectual property - Designs - Prior use - Burden 
of proof
In Mining Equipment *Minquip*P/L v Alfogoma Australia 
([2005] FCAFC 25; 3.03.2005) a Full Court considered 
whether a respondent had discharged the burden of 
establishing prior use.
Extradition - Copyright offences 
In Griffiths v USA ([2005] FCAFC 34; 10.03.2005) a Full 
Court rejected an appeal against a decision that the 
appellant be surrendered to the USA to be charged on 
offences arising from internet software piracy. 
Copyright - Damages
In Sony Entertainment (Australia) Ltd v Smith ([2005] 
FCA 228; 11.03.2005) Jacobson J considered the 
assessment of damages for breach of copyright including 
conversion damages and additional damages and whether 
a lump sum costs order should be made.
Injunctions - Industrial law - Order restraining 
workers from failing to work 
In Downer Engineering Power P/L v Atkinson ([2005] FCA 
149; 1.03.2005) Lee J issued an injunction restraining 
employees ofthe applicant from failing to attend for work 
while employed underthe subject award of the AIRC which 
was subject to an order under s127(1) of Workplace 
Relations Act 1996 (Cth).
Workplace relations - Agreement to vary Australian 
Workplace Agreements - Whether agreement 
unenforceable by employer absent approval of 
Employment Advocate under Act
In McLennan v Surveillance Australia P/L ([2005] FCAFC 
46; 24.03.2005) a Full Court concluded that a variation 
agreement to vary an Australian Workplace Agreement 
was unenforceable by an employer if the variation

agreement had not been submitted to the Employment 
Advocate underthe Workplace Relations Act 1996.
Worker’s compensation - “retired voluntarily or is 
compulsory retired”
In Ken v Telstra ([2005] FCA 241; 15.03.2005) Moore J 
considered when a person “retires voluntarily or is 
compulsorily retired” In the context of an ongoing claim 
forworkers’ compensation.
Corporations - Deregistered foreign corporation 
In McIntyre v Eastern Prosperity Investments P/L (No. 6) 
([2005] FCA 155; 1.03.2005) French J considered 
provisions where costs were payable immediately in 
favourof a deregistered foreign corporation. 
Corporations - Statutes - Whether 2001 Corporations 
Legislation invalidly introduced retrospective 
liability
In Kennedy v ASIC ([2005] FCAFC 32; 10.03.2005) a 
Full Court concluded that because the appellant could 
have been charged underthe former corporate statutory 
regime that existed before the Corporations Act 2001 
(Cth) the provisions were not invalid for creating criminal 
liability retrospectively.
Income tax - Income - When beneficiaries “presently 
entitled” to income under trust
In C of T v Ramsden ([2005] FCAFC 39; 15.03.2005) a 
Full Court considered when beneficiaries of a trust were 
“presently entitled to a share of the income of a trust 
estate”fors97(1)(a) ofthe ITAA. The court considered 
whether taxpayers had disclaimed their interests to 
income under a deed and whetherthe interest in income 
and corpus constituted a gift to be disclaimed in its 
entirety.
Bankruptcy - Bankruptcy notice - Overstatement of 
debt
In Croker C of T ([2005] FCA 127; 24.02.2005) Hely J 
set aside a bankruptcy based on the certificate of costs 
under s208J Legal Profession Act 1987 (NSW) which 
improperly claimed the costs of registering the certificate 
as well as that for filing it.
Bankruptcy - Act of bankruptcy - Whether person 
“absented himself”
In Puels v Exelerate Funding P/L ([2005] FCAFC 38;
15.03.2005) a Full Court considered what proof was 
required to establish that a debtor committed the act of 
bankruptcy contemplated by s40(1 )(c)(iii) of the 
Bankruptcy Act by “absenting himself with intent to 
defeat his or her creditors.
Native title - Authority of parties 
In Fesl v Queensland ([2005] FCA 120; 22.02.2005) 
Spender J considered what authorisation was required 
fora person to act on behalf of claimant group by s66B 
ofthe Native Title Act 1993.
Federal - Practice - Stay of proceedings where 
criminal prosecution
In Guglielmin v Trescowthick (No. 3) ([2005] FCA 139;
25.02.2005) Mansfield J reviewed principles applicable 
to an application to stay a proceeding because of 
concurrent criminal proceedings.
Evidence - Legal professional privilege - In-house 
counsel
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In Seven Network Ltd v News Ltd ([2005] FCA 142;
28.02.2005) Tamberlin J considered whether and how 
legal professional privilege could be claimed by in-house 
counsel.
Migration - Partner visa - Whether nominator used 
Applicant
In Reddy vMIMIA ([2005] FCA 192; 9.03.2005) Tamberlin 
J concluded the MRT had regard to all relevant factors in 
finding the applicant was not entitled to a spouse visa 
where a nominator had abused her physically and 
financially.
Telecommunications - Whether State law 
discriminates
In Optus Networks P/L v Rockdale CC ([2005] FCA 200;
9.03.2005) Tamberlin J concluded s96(1 A) Environmental 
Planning & Assessment Act 1979 (NSW) was rendered 
invalid by the Telecommunications Act 1997 (Cth) to the 
extent it purported to authorise limitations on placing 
telecommunication cables.
Customs - Fish
In Heinz Co Ltd v CEO Customs ([2005] FCA 291;
23.03.2005) Selway J considered the meaning in a 
Custom’s Tariff of the phrase “fish, whole or in pieces but 
not minced”.

Federal Court Notes: May 2005
Prepared for the Law Council of Australia and it 
Constituents by Thomas Hurley Barrister, Vic., NSW, 
ACT (Editor, Victorian Administrative Reports)
Migration - Jurisdictional error - Failing to deal with
evidence
In MIMIA v VO AO, VOAP ([2005] FCAFC 50; 1.04.2005) 
a Full Court concluded jurisdictional error was established 
where the RRT failed to deal evidence of reports that Jews 
in Kyrghyzstan were suffering violence in rejecting a claim 
for a protection visa by a Jew from that area.
Migration - Spouse visa - Domestic violence 
In Sok v MIMIA ([2005] FCAFC 56; 11.02.2005) a Full 
Court concluded by majority that the reference to 
“domestic violence” in Reg 1,23(2)(b) Migration (1994) 
Regulations was not restricted to physical violence [27] 
and that it should not defer to the decision in Cakmak v 
MIMIA (2003) 135 FCR 183.
Migration - Power of MRT on review - Initial decision 
not authorised
In MIMIA v Ahmed ([2005] FCAFC 58; 13.04.2005) the 
initial decision to cancel a visa was made without giving 
notification required under s119 Migration Act. The 
Federal Magistrate concluded that on review the MRT 
only had powerto recognise this and set the cancellation 
decision aside. A Full Court concluded this was in error 
and the MRT had powerto consider the merits ofthe 
cancellation decision. Zubair vMIMIA [2004]FCAFC 248 
followed [44], The Full Court observed the “course 
requirements”condition 8202(c) was difficult to construe 
as it required a decision at one point in time by reference 
to events occurring after it [51], Because the Federal 
Magistrate had set aside the initial decision as well as 
that ofthe MRT the Full Court, on concluding the error, 
construing Cl 8202 constituted jurisdictional error remitted 
the matter to the MRT.
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Estoppel
In S635 of2003vMIMIA ([2005] FCAFC 65; 22.04.2005) 
a Full Court considered the operation ofthe doctrines of 
res judicata and Anshun estoppel where part of High Court 
proceedings were remitted to the Federal Court and 
determined on one occasion and other or subsequent 
proceeding were later remitted to the Federal Court. 
Administrative law - Estoppel - Res judicata 
In NZWHWv MIMIA ([2005] FCA 466; 20.04.2005) Kenny 
J considered whether earlier proceedings for 
Constitutional Writs created any estoppel.
Migration - Natural justice - Duty to disclose 
favourable information
In MIMIA v Applicant M1031/03 ([2005] FCA 
388;13.04.2005) Lander J allowed an appeal on the 
question ofwhether procedural fairness required the RRT 
to disclose information it had concerning the applicant 
that was favourable to him.
Migration - Notice of allegations 
In Le vMIMIA ([2005] FCA 397; 13.04.2005) Nicholson J 
considered whether the MRT complied with s359A 
Migration Act in the way it notified the appellant of 
allegations by a third party contesting the genuineness 
ofthe marriage.
Migration - Visa - Health criterion
In Kapambwe v MIMIA ([2005] FCA 429; 15.04.2005) 
Finklestein J concluded the MRT had erred in accepting 
the opinion of a medical officer as binding under the 
Migration Regulations where the opinion was based on 
an erroneous construction of the term “health care or 
community services” in the Regulations by accepting the 
term included “self medication”.
Administrative law - Judicial review - Discretion to 
dismiss proceeding where alternative merits review 
In Kamha vAPRA ([2005] FCA 480; 22.04.2005) Gyles J 
considered whetherthe existence of alternative merits 
review justified the Court refusing relief in the exercise of 
its discretion.
Administrative Appeals Tribunal - Appeal to Federal 
Court by bankrupt - Security 
In Theo v Secretary DFCS [2005] FCA 436; 15.04.2005) 
Tamberlain J declined to orderthat a bankrupt, appealing 
against a decision of the AAT concerning his eligibility 
forthe Aged Pension, provides security forthe appeal. 
Judicial review - Reasons - Reasons for amended 
tax assessments
In Gueensland Trading & Holdings Co Ltd v C of T([2005] 
FCA 418; 19.04.2005) Conti J concluded a taxpayer was 
entitled to reasons under s13 of the AD (JR) Act for 
reasons to impose, and not remit, additional tax. 
Copyright - Joint owners
In Seven Network (Operations) Ltd vTCN Channel Nine 
P/L ([2005] FCA 476; 21.04.2005) Gyles J considered 
whether the parties were joint makers of a film and the 
consequences of the later transfer of beneficial title to 
one joint owner.
Maintenance and champerty
In Spatialinfo P/L v Telstra Corporation Ltd ([2005] FCA 
455; 22.04.2005) Sunberg J considered when a litigation 
funding agreement which provided that the funder was
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entitled to a proportion of the fruits of the proceeding 
constituted champerty. Further consideration of whether 
a subpoena constitutes fishing.
Administrative law-Relief against interim decision 
of AAT
In MRCC vAAT([2005] FCA442; 18.04.2005) Nicholson 
J concluded an appeal against interlocutory orders ofthe 
AAT raised a “matter” concerning the proper construction 
ofthe statute in question. Applicant to dismiss the appeal 
as incompetent rejected.
Administrative law - Power of prosecutor to take 
over proceedings to end them 
In Miller v DPP (Cth) ([2005] HCA 482; 22.04.2005) 
Weinberg J concluded a decision by the DPP to take 
over proceedings instituted by a private individual to 
terminate them was not unlawful.
Federal Court - Leave to appeal from Federal 
Magistrate out of time
In Lawrence vDriverFM ([2005] FCA 394; 15.04.2005) 
Moore J ordered that the time limit set by s24(1 A) Federal 
Court of Australia Act be dispensed within under FCR 
Ord52r5. He considered the proceeding raised important 
questions as to the conduct of litigation by persons 
suffering mental disability.
Evidence - Legal professional privilege - Waiver - 
Report of acting in reliance of advice
In Nine Films & Television P/L v Ninox Television Ltd 
([2005] FCA 356; 5.04.2005) Tamberlain J concluded no 
waiver a legal professional privilege occurs where the 
client was reported in a news report as saying it was 
acting according to advice of Senior Counsel. 
Bankruptcy - Validity of appointment of trustee 
In O’Brien v Sheehan ([2005] FCAFC 59; 20.04.2005) a 
Full Court considered whether a trustee in bankruptcy 
had been validly appointed where the trustee consented 
to the appointment but was not notified of it in writing 
(see also Birdseye v Sehan [2005] FCAFC 60).
Income tax - Charity - Whether question of law 
In Tasmanian Electronic Commerce Centre P/L v C of T 
([2005] FCA 439; 18.04.2005) Heerey J concluded that 
assistance to business and industry can constitute a 
public benefit of a kind which the law recognises as 
charitable so that a company jointly owned by the 
Tasmanian Government and the University of Tasmania 
could be considered as a “charity”. He concluded the 
question of whether a body was a “charitable institution” 
raised a question of law within s44 AAT Act [6]-[8], 
Trade practices - Misleading conduct - Advertisement 
by real estate agent
In ACCC v Gary Peer & Associates P/L ([2005] FCA 
404; 13.04.2005) Sundberg J granted the ACCC relief in 
response to representations by a Melbourne real estate 
agent that a vendor would sell a residential property fora 
certain price or not substantially more when this was not 
the case.
Contracts - Construction - Whether contractual 
arrangement prevented innocent party from 
terminating contract
In Wallace-Smith v This Infraco (Swanson) P/L ([2005] 
FCAFC 49; 30.03.2005) a Full Court by majority allowed

an appeal against a conclusion by the trial Judge that 
the terms of a contract by which operation of Melbourne 
trams was “outsourced” prevented the contractor from 
terminating the agreement. Questions of construction of 
contract, repudiation and serious breach of contract 
considered.
Corporations - Validity of appointment of 
administrators
In Re McDonald v Tann P/L ([2005] FCA 335; 1.04.2005) 
Gyles J considered whether administrator had been validly 
appointed under the Corporations Act 2001 ss447A,
447B.
Corporations - Winding up - Notice
I n Deputy C of Tv Roger Crook & Associates P/L ([2005] 
FCA 450; 18.04.2005) French J concluded that while 
s465A Corporations Act 2001 required service upon a 
company, the subject of a winding up application, of a 
copy ofthe application it did not require separate service 
ofthe notice ofthe application [19],
Patents - Infringement - Whether patent infringed 
by a variant that does not have a material effect on 
operation of invention
In PhotoCure ASA v Queens University at Kingston 
([2005] FCA 344; 6.04.2005) Merkel J considered whether 
a patent was infringed by a variant that did not have a 
material effect on the way the invention worked.
Federal Court - Interlocutory appeal - Orders striking 
out statement of claim
In Lashansky v Bruvecchis P/L ([2005] FCAFC 64;
26.04.2005) a Full Court considered that an appeal against 
orders dismissing a statement of claim required leave to 
appeal and the factors involved are relevant to the grant 
of that leave before concluding there was no injustice in 
dismissing the appeal.
Parliament - Elections - “duly elected”
In Hudson v Entsch ([2005] FCA 460; 26.04.2005) 
Dowsett J sitting as the Court of Disputed Returns 
dismissed the petition alleging a politician had made 
utterances in seeking re-election that constituted bribery 
or undue influence ofthe electorate.
Worker’s compensation - Incapacity arising after 
retirement
In Lonergan v Comcare ([2005] FCA 377; 8.04.2005) 
Heerey J considered whether compensation under the 
SRC Act 1988 (Cth) for incapacity for work arising after 
retirement should be calculated unders19 or21. 
Military compensation - Role of guardian - Expert 
evidence
In Military Rehabilitation & Compensation Commission v 
SRGGGG ([2005] FCA 342; 4.04.2005) Madgwick J 
considered whether the AAT had erred in assessing a 
claim for military compensation by substituting its own 
opinion forthat of experts and whether a person appointed 
as guardian for an applicant had exceeded authority.

Supreme Court of the Northern 
Territory Practice Direction

Practice direction number 10/2001 is rescinded. The 
following practice direction will take its place.
PRACTICE DIRECTION NO 2 of 2005
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APPLICATION FOR BAIL-SERVICE ON DIRECTOR 
OF PUBLIC PROSECUTIONS AND EVIDENCE
Notice of an application for bail under Rule 93.02 ofthe 
Supreme Court Rules shall be given to the Director of 
Public Prosecutions by serving the application and 
supporting affidavit upon the Director not less than 2 days 
before the hearing ofthe application.
Service on the Director may be affected by delivering a 
copy of the documents to the office of the Director, in 
either Darwin or Alice Springs, or by leaving the same in 
the Director’s box at the facility maintained by the Law 
Society Northern Territory at the Supreme Court building 
in Darwin or Law Courts building in Alice Springs.
If the Director wishes to rely upon evidence in opposition 
to the application, it should be by affidavit filed in the 
Registry. A copy shall be served on the applicant or the 
applicant’s legal representative.
The deponent to any affidavit may be required by the 
opposing party to attend for cross-examination, and if he 
or she fails to attend, the affidavit shall not be used except 
by special leave ofthe court.
Chief Justice Brian Martin 
May 2005

Note to practitioners from the 
Judicial Registrar

The Civil Registry in Darwin now has a central email 
address which can be used to communicate with the 
registry. The address is: civilregistry.doj@nt.gov.au 
To ensure proper use of that email address the following 
procedure will be followed:
1. A client of the court may send any enquires or 

correspondence to the Local Court, Work Health Court 
and the Family Matters court in Darwin via this 
address.

2. The address is not to be used for the lodgement of 
documents unless special circumstances exist and 
there has been prior approval given by the Judicial 
Registrar.

3. All requests will be processed and a reply can be 
expected within 2 working days.

4. If your enquiry is urgent then it is recommended that 
you use other means of communication.

5. The response to your email will not necessarily be by 
way of return email.

Please note that emails to the personal email addresses 
of members ofthe registry staff will not be accepted as 
proper communication with the registry and it cannot be 
guaranteed that you will receive a timely response. 
Judicial Registrar 
25 July 2005

IFs a race to the finish
With only seven rounds to go in the 2005 AFL season, the 
Law Society footy tipping competition is getting challenging 
and the tipsters are battling it out, trying to get a firm spot 
on the leader’s board.

Forthe last 11 rounds, it has been a constant battle between 
Peter Walker and Lyn Bond both keeping very close to one 
another and sharing top spot for many weeks.

Winners have been getting harderto pick each week and it 
looks as if it is only going to be getting tougher for the 
remaining rounds.

Still with a chance to make it to the top are: Richard Coates 
who has been in top form since round 8; Justice Riley who 
has been tipping consistently; and Peter Tiffin from NAALAS.

It’s a race to the finish and it looks to be a very 
competitive one.

Results after round 14 look like this: Peter 
Walker (Self) 142; Lyn Bond (Dept of Chief 
Minister) 140; PeterTiffin (NAALAS) 140; 
Trevor Riley (Jude e) 138; Richard Coates 

(DOJ) 136; Barioara Bradshaw (LSNT) 
130; Brian Johns (Self) 130; Vince 

Luppino (Magistrate) 130; David 
Winter (Self) 130; Robert 

Bradshaw (DOJ) 126; Mark 
Johnson (WFC) 126; 

Sara Smart (LSNT) 
126; Jodeen Carney 

•^(Shadow AG) 124;
1 Cassandra Tys 
(Morgan Buckley) 
122; Marguerite 

Bowen (Cecil Black) 
120; Sally Glass 

(Magistrates Court) 120; Zoe 
Malone (LSNT) 120; Sandy 
Van DerMeulen (LSNT) 120; 
Judith Dikstein (Dept of Health 
& Community Services) 110.

DEADLINES
Contributions to Balance are welcome.

Copy should be forwarded to the Editor of 
Balance, Law Society NT, no later than the 
20th of every second month - January, 
March, May, July, September, November.

Either fax your contributions to the Low 
Society: 08 894 l 1623 or send them via 
email: publicrelations@lawsocnt.asn.au.

Advertising rotes can be obtained from the 
Society on tel: 08 8981 5104 or downloaded 
from our website: www.lowsocnt.osn.au.
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