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Finding fault. Reform in the 
Northern Territory Crimrnal Code
A paper prepared by Professor Paul Fairall and Sue Oliver for the CLANT 10th

Biennial Bali conference 2005.
“When a criminal code was proposed for the Northern Territory it was natural that the Criminal Code of 
Queensland be turned to. Here, ready made, was a document well-known to many Australian lawyers 
that had been tested in thousands of cases in Queensland, Western Australia and Papua New Guinea and 
the convenience of the Territory having the same criminal laws as two of its contiguous states is obvious. 
However, too many years have passed since the Queensland Code came into existence to simply adopt 
it... But for all that, the Queensland Criminal Code remains a fine document. Murder, after all, remains 
murder and stealing, stealing. The drafting policy settled upon was to follow the structure of the Queensland 
Criminal Code and to prefer its provisions unless good reason to the contrary was shown.”
Letter from Des Sturgess QC to the Attorney-General of the Northern Territory 12 August 1983
This paper examines a recent Bill for 
the reform of the Northern Territory 
Criminal Code1 introduced into the 
final session of the last Parliament. 
The Criminal Code Amendment 
(Criminal Responsibility Reform) Bill 
20 052 is the culmination of a process 
of internal law review supported by the 
Department of Justice,3 focussing 
primarily on the operation of the 
dangerous act offence.4 The review 
touched inevitably and necessarily 
upon the fault standard contained in 
s31 of the Code, a provision debated 
frequently (perhaps too frequently) at 
the highest judicial level, and 
attracting no shortage of unfavourable 
comment. It was apparent that neither 
refinement nor abandonment attracted 
a consensus; in the end, mindful of 
the need to deliver a rational and fair 
reform package, the review 
recommended the adoption of the 
criminal responsibility standards of the 
Model Criminal Code as approved by 
the Standing Committee of Attorneys- 
General which have been enacted in 
the Commonwealth Criminal Code. 
This recommendation has been 
carried through into the Bill. Should 
it be reintroduced and become law, it 
will mark the end of a distinctive and, 
we think, problematic fault standard, 
and the adoption of a different and, 
we believe, fairer standard, adapted 
from federal law already in force in the 
Territory.

Criminal Responsbility 
under the NT Code
Unders31(1)5 intention and foresight 
are necessary preconditions for 
criminal responsibility; reckless

\
Page 4 — 4/2005

indifference or wilful ignorance or 
sheer negligence will not sustain a 
conviction unless at least the ‘act, 
omission or event’ constituting the 
crime was foreseen as a possible 
consequence of the accused’s 
conduct. This rule sets a higher 
standard for criminal responsibility 
than either the common law or the 
other Code states, both of which 
recognise negligence as a sufficient 
basis for criminal responsibility, even 
for serious crimes such as homicide. 
Section 31 (2) takes the protective 
shield a little further by allowing a 
person who does not intend the act, 
omission or event, but sees it as 
possible, an excuse where an 
ordinary person would have 
proceeded with the conduct under 
the circumstances.

Section 31 is firmly based on 
subjectivist notions of fault in the 
sense that guilt is predicated upon 
a conscious awareness of the 
possible outcomes of particular 
behaviour. The guilt of a person is 
determined by the state of his mental 
awareness. This is actually a rather 
old idea traceable to the common 
law: actus non tacit reum nisi sit 
mens rea - an act does not make a 
man guilty unless the mind be guilty. 
This common law notion led, in the 
hands of Australian courts, to the 
absolute rejection of the infamous 
presumption of intent contained in 
DPP v Smith6., that a person is 
presumed to intend the natural and 
probable consequences of his acts. 
Subjectivism required the jury to 
consider matters of intent and

awareness not only as critical forguilt 
but also essentially determined as a 
matter of inference from factual 
material and not to be reasoned from 
assumed premises. This philosophy, 
running strong in the judgment of 
Barwick CJ, also supported the 
rejection in O’Connor7 of a moral 
equivalence between recklessness 
as a sufficient basis for liability for 
certain specific crimes, and the act 
of becoming voluntarily intoxicated. 
The NT Code came into life at a time 
when subjectivist thinking dominated 
the High Court, as exemplified in 
judgments such as Smythe8, La 
Fontaine9, and O’Connor.

However, it is possible to embrace 
this form of subjectivism, while also 
accepting that criminal responsibility 
may legitimately be based on serious 
negligence. Modern society does 
not, we contend, accept that 
negligence should be excluded from 
the criminal law. It is not immediately 
apparent that, ethically, a person 
should escape criminal responsibility 
for failing to advert to a harmful 
consequence that a reasonable or 
ordinary person would have 
perceived. Why should it be so that 
only where a person foresees the 
possibility of harmful consequences 
that he or she may be criminally 
responsible for bringing them about? 
A conspicuously Territorian example 
illustrates the difficulty:

Bioke 1 has sex with Sheila 1 
(seriously drunk) realising that she 
may not be consenting but
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determining to have sex whether or 
not that is the case. Bloke 2 also 
has sex with Sheila 1 (still seriously 
drunk) without giving the slightest 
thought to consent. Under the NT 
Code, Bloke 1 is a rapist, (because 
he foresaw the possibility that she 
might not be consenting and 
intended to have sex even if she was 
not consenting); Bloke 2 will be 
sharing the story with his mates 
without threat of jail. He is no rapist; 
merely an innocent trespasser.

Clearly negligence will not be an 
appropriate fault element for all 
crimes but there are offences against 
the person where a criminal 
negligence standard might be 
considered to quite reasonably be 
appropriate to bring about criminal 
responsibility.

The major impact of the subjectivist 
approach of the Code brought about 
by section 31 has been in relation to 
s192 (sexual intercourse and gross 
indecency without consent), 
elsewhere known as rape, and s163, 
manslaughter. Before turning to the 
provisions of the Bill and its revision 
of these offences, we consider the 
treatment of these offences underthe 
current Code provisions.

Sexual Intercourse and 
Gross Indecency without 
Consent
The High Court of Australia recently 
considered the effect of s31(1) in 
relation to s192 sexual intercourse 
and gross indecency without 
consent.

In Director of Public Prosecutions 
(NT) V WJT0 the High Court of 
Australia upheld a decision of the 
Court ofAppeal affirming the ruling of 
the trial judge that for the purpose of 
applying s31 (1) to s192(3), the 
relevant ‘act’ is having sexual 
intercourse with another person 
without the consent of the other 
person.11 The relevant fault element 
was therefore an intention to have 
non-consensual sexual intercourse. 
Therefore, if D believed that V was 
consenting, he would lack the
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intention to have non-consensual sex 
regardless ofthe unreasonableness of 
the belief as to consent.

This is consistent with the so-called 
common law jurisdictions. Kirby J 
considered that this view ofthe law 
had been acted upon in the Territory 
for some time and he commented 
upon the failure ofthe NT Legislature 
to amend the Code suggesting that 
‘it is more reasonable than 
otherwise to inferthatthe approach 
ofthe Northern Territory courts to 
the operation ofthe NT Code was 
deemed acceptable to the 
Legislature’.12

In a subsequent trial in the Supreme 
Court ofthe Northern Territory the jury 
was directed that section 31(1) 
implied, in relation to rape, that a 
person could not be convicted of 
raping a sleeping woman if he did not 
think at all about the possibility that 
she may not be consenting. The 
accused admitted to having oral sex 
with a sleeping woman. Section 
192(2)(c) expressly provides that in 
circumstances where a person is 
asleep that person does not consent 
to sexual intercourse. The trial judge 
correctly directed the jury that if a 
person is asleep they cannot in law 
be consenting to sexual intercourse. 
The learned judge added howeverthat 
if the jury considered it reasonably 
possible that in relation to consent, 
the accused did not consider the 
issue at all, they should acquit. His 
HonourBailey J said:

“[Defence counsel has put that] 
Mr [G] never turned his mind to 
the question of consent. Did not 
give it a thought, neverentered his 
head. He saw a naked woman 
lying in the bed he was about to 
use. He had had a few beers and 
he thought, ‘I’ll have sexwith her.’ 
Never considered whether she 
was consenting or might not be 
consenting, did notoccurto him. 
That is the defence position.

Now if you accept that that was 
so, ...that he never did give 
consent a thought, then you would 
find him not guilty.

You might be satisfied that sex 
took place...You might be 
satisfied that Ms H did not 
consent to it, but you do need to 
be satisfied about... his state of 
mind and if he never, ever 
considered the question of 
consent, then he could not have 
intended to have sex without Ms 
H’s consent.”

It is a somewhat startling proposition 
that a person can avoid criminal 
liability for rape by simply not 
considering whetherthe other party 
is consenting, even though underthe 
circumstances, the other party is, by 
law, not capable of consenting. Some 
criminal law practitioners would no 
doubt argue that this was not only a 
correct application of the relevant 
principles underthe Criminal Code, 
but also consistent with generally held 
notions of criminal responsibility. 
Given the acceptance of objective 
standard of liability in other parts of 
Australia we do not, with great 
respect to those who have a contrary 
view, agree with the second point. It 
seems to us that in relation to sexual 
relations some element of 
reasonableness with respect to the 
issue of consent is not inappropriate, 
especially in light ofthe prevalence 
of drunken behaviour in some parts 
of Australia.

We do not suggest that sexual 
touching of any kind with a sleeping 
person should be prima facie criminal 
regardless of circumstances. Sex 
does not always involve full focal 
awareness. Some touching may 
occur during sleep under 
circumstances regarded as the 
ordinary incidents of normal healthy 
sexual practice. The arousal of a 
sleeping lover by touch is a 
commonplace. To suggest such 
conduct is criminal would endanger 
many ordinary couples. Every sexual 
touching of a sleeping partnerwould 
be criminal.

Kirby J points to this in WJI. At 
[100] he said:

“In a society where much 
consensual sexual intercourse
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takes place, it is unrealistic to 
expect that verbalisation of 
consent should invariably observe 
set formalities. In many cases, 
and perhaps desirably, it does. 
But in other cases, consent is 
sufficiently indicated by conduct 
and implication. The law would 
defy reality if it endeavoured to 
stamp the necessity of a 
particular verbal formula upon 
conduct usually so intimate, 
individual and private.”

However, we suggest that the 
balance can be achieved by 
establishing more appropriate fault 
elements for this offence together 
with the approach adopted by 
Haynes J in WJI, that the defence 
of mistake of fact can provide an 
effective safeguard, with its super- 
added requirement of reasonableness, 
applying generally accepted 
community standards.

Manslaughter
Section 31 is expressly excluded in 
relation to section 154, the dangerous 
act offence. It does however apply 
to some forms of homicide,13 with 
very peculiar results. Not only is D 
excused if he did not intend or foresee 
the possibility of death; he has a 
protective shield even if he did foresee 
the possibility of death if, in all the 
circumstances, including the chance 
of it occurring and its nature, an 
ordinary person similarly 
circumstanced and having such 
foresight would have proceeded with 
that conduct.14 The recklessness of 
the offender, in proceeding with 
conduct that he foresees might 
cause death, is expunged by the 
absence of negligence. The effect of 
section 31 is to drastically limit the 
operation ofthe homicide provisions.

The logical format of the homicide 
provisions underthe Code is similar 
to that ofthe Queensland Criminal 
Code. Section 161 provides that: 

“Any person who unlawfully kills 
another is guilty of a crime that is 
called murder or manslaughter 
according to the circumstances 
ofthe case”

Section 162 sets out four distinct 
types of murder and section 163 
provides for manslaughter as follows:

“A person who unlawfully kills 
another under such circumstances 
as to not constitute murder is guilty 
of manslaughter.”

There are two circumstances in 
which criminal responsibility for the 
crime of manslaughter arises under 
the Code. First, where murder is 
reduced to manslaughter by operation 
of excuses such as provocation,15 
diminished responsibility16 and 
coercion17, and secondly where an 
accused has subjective foresight of 
death as a possible consequence of 
his or her conduct.

In its application to s163, s31(1) 
would apply so that the prosecution 
must prove both that the physical act 
that caused death was intended or 
foreseen and that the victim’s death 
was either intended or foreseen. 
Clearly however, if death is intended, 
this fulfils the fault requirement for 
murder. It remains then that the 
second category of manslaughter is 
currently limited in fault terms to 
conduct which the accused foresees 
may cause death. Manslaughter by 
gross or criminal negligence and 
dangerous conduct homicides are 
not included in the NT Criminal Code

In addition, as has been noted by 
Stephen Gray18, although s153 
provides for criminal liability of a 
person who breaches one of the 
duties specified in ss149-152 a 
person who causes the death of 
another by a breach of one of these 
duties will only be liable for 
manslaughter in circumstances 
where the prosecution is able to prove 
foresight of death under s31(1). In 
other jurisdictions the defendant 
would be convicted of manslaughter 
where he or she breaches similar 
duties and on an objective 
assessment there is gross or criminal 
negligence.

Manslaughter under the Code is 
narrowly confined by section 31 and 
is much narrower than in any other 
jurisdiction in Australia. It is hard to 
discern why this should be so. There 
is no pressing policy reason why 
egregious negligent conduct 
resulting in death should not be 
prosecuted as manslaughter, 
although in fairness it should be noted

that under the Commonwealth 
Criminal Code manslaughter does not 
extend to negligent homicide.19 Self- 
induced intoxication is not a bar to 
prosecution where the basis for 
liability is gross negligence. Indeed, 
far from providing a defence, the fact 
of intoxication may be relied upon to 
support a finding of gross negligence. 
The fearthat juries might be reluctant 
to hold a severely intoxicated offender 
responsible for death by recording a 
manslaughter conviction is not borne 
out in other jurisdictions where 
manslaughter by gross negligence is 
recognised.

This confinement of criminal 
responsibility for manslaughter to 
subjective foresight of death cases 
has resulted in a circumstance where 
conduct that in other jurisdictions 
would amount to manslaughter must 
default to the offence of dangerous 
act or omission causing death under 
section 154 the Code. Section 154 
appears to have been deliberately 
inserted in the Code as a result of 
the decision to abolish the common 
law concepts of reckless murder, 
involuntary manslaughter and the 
statutory offence of culpable driving.

Dangerous Act
Section 154 provides that any person 
who does or makes any act or 
omission that causes serious danger, 
actual or potential, to the lives, health 
or safety of the public or to any 
person (whether or not a member of 
the public) in circumstances where 
an ordinary person similarly 
circumstanced would have clearly 
foreseen such danger and not have 
done or made that act or omission is 
guilty of a crime and punishable by 5 
years imprisonment. Section 154(2) 
and (3) provide for increased penalties 
where grievous harm or death result, 
and section 154(4) provides for 
liability to an additional 4 years 
imprisonment where the defendant 
was under the influence of an 
intoxicating substance. Section 
154(5) provides that voluntary 
intoxication may not be regarded for 
the purpose of determining whether 
a person is not guilty of this offence.

Section 154 is of remarkable width

continued page 16...

i4/2005 — Page 7



cover story
Finding fault. Reform in the Northern Territory

Criminal Code cont...
and was described by the High Court 
in Baumer v The Queen20 as an 
“unusual section”.

In a 1997 article in the Criminal Law 
Journal Jenny Blokland wrote that s 
154 was a departure from 
fundamental principles of criminal 
responsibility applicable to serious 
criminal offences, and a poorly 
thought out response to the problem 
of intoxication and criminal 
responsibility. The offence could be 
abolished if manslaughter were 
codified to include manslaughter by 
unlawful and dangerous act and 
manslaughter by criminal 
negligence. She noted that various 
reviews ofthe law of homicide in other 
jurisdictions could provide a ready 
working model for discussion.21 She 
did not however think that simply 
abolishing the section was an 
appropriate solution given the present 
“deficient” state of the law of 
homicide.

The breadth of conduct covered by 
s154 results in the application of 
penalties that are inconsistent with 
other provisions of the Code and 
disproportionate to the nature and 
outcome of the offending conduct. 
Ian Leader-Elliott described it as 
“infamous” and “draconic” and argues 
that its effects are “uncertain in 
practice and infected with paradox”.22 
He notes that while the offence of 
causing bodily harm under section 
186 is punishable by a maximum of 
five years imprisonment, the offence 
under section 154 (if committed in a 
state of intoxication) carries a 
maximum penalty of a whopping nine 
years imprisonment, even if no actual 
harm is done. Conversely, the 
penalty for the drunken killer 
prosecuted under section 154 is a 
maximum often plus four, that is, 14 
years, far less than the life 
imprisonment maximum for 
manslaughter. In summary, s154 
results in the potential that serious 
conduct causing harm may be dealt 
with too leniently, and conduct 
causing only the possibility of harm 
punished too harshly. As to the
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increased penalty element of 
intoxication, the section does not 
specify any particular degree of 
intoxication let alone require any 
causal link between the dangerous 
conduct and the intoxication so as 
to justify an increased sentence. 
Intoxication may be entirely 
incidental to the circumstances ofthe 
offending, but will still lead to an 
increased penalty.

The Director of Public Prosecutions 
has noted that although the offence 
is drafted as an offence of criminal 
negligence, it has probably been 
used mostly to prosecute intentional 
acts, omissions and events. This, 
according to the DPP, is 
“conceptually and philosophically 
wrong”. If the offence of dangerous 
act is to be retained “its use should 
be restricted to the prosecution of 
criminal negligence.”23

The origin of s154 may be found in 
comments made by Barwick C.J. in 
The Queen v O’Connor24 where the 
High Court declined to adopt the law 
laid down by the House of Lords in 
Director of Public Prosecutions v 
Majewski.25 Barwick C.J. thought 
there would be “good sense” to have 
a statutory provision and the power 
to bring in an alternative verdict where 
a person was acquitted by reason of 
self-induced intoxication. He thought 
there should be a “substantial 
penalty” and “a penalty of 
confinement which would include 
both an element of punishment and 
provide an opportunity fortreatment 
for the tendency to take alcohol or 
drugs.” He thought it would be “quite 
just” to make the accused 
responsible for his drunkenness. 
Section 154 gave effect to elements 
of the Chief Justice’s passing 
comments.

The Territory is the only jurisdiction 
so far to pick up the learned Chief 
Justice’s suggestion.26 However, it 
is doubtful whetherthe learned Chief 
Justice anticipated the distorting 
effect such a provision would have 
upon other aspects ofthe Criminal 
Code, and especially on the law of

homicide. In Hofschuster27 Mildren J 
drew attention to the distinctive 
nature ofthe homicide provisions in 
the Territory. He noted:

“Under the Northern Territory’s 
Criminal Code, the offences of 
murder and manslaughter are not 
the same as those offences at 
common law, and have their own 
peculiarities, which are not always 
easy to understand or explain. 
The main reason for this iss 154, 
which establishes a crime 
unknown to the common law, viz 
dangerous act. The effect ofthe 
provisions ofthe Code relating to 
murder, manslaughter and 
dangerous act, is that in some 
circumstances, what would 
amount to murder or 
manslaughter in other 
jurisdictions is the crime of 
dangerous act in this Territory”.28

Intentional conduct causing death is 
regularly dealt with under this 
provision. Manslaughter and even 
murder in other parts of Australia may 
be disposed of as a dangerous act 
in the Territory."29 This is not only 
because of section 154 - the impact 
ofthe foundational fault provision in 
section 31 is also critical.30

A case example will serve to illustrate 
the distortion of criminal 
responsibility standards caused by 
the current fault provisions of the 
Code. In Dooley v The Queen31 a 
decision of the Northern Territory 
Court of Criminal Appeal, Riley J 
noted that the killing in question 
involved “a vicious beating of the 
victim in vigilante fashion” involving 
“premeditation and planning”. He 
continued:

“The appellant was persistent in 
his efforts to track down the 
deceased and did so over a period 
of time. The attack occurred 
without the deceased having any 
opportunity to defend or explain 
himself. It was not a case where 
the appellant sought to bring the 
deceased to justice, but rather 
one where he sought to inflict 
vigilante-type vengeance upon
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him. In my view, his Honour 
correctly characterised the facts 
as being such as to bring the 
matter within the worst category 
of offending of its kind. Both 
general deterrence and specific 
deterrence were significant 
matters for consideration in the 
sentencing process.”32

The conviction undersection 154, and 
the sentence of nine years with a non
parole period of five, was allowed to 
stand. It is doubtful whethera revenge 
vigilante-style killing would result in 
anything less than, at the very least, 
a conviction for manslaughter in other 
Australian jurisdictions.

In addition to picking up conduct that 
in other jurisdictions would be 
manslaughter, s154 also replaces the 
offence of causing death or harm by 
culpable or dangerous driving that 
exists in all other jurisdictions.

In Baumerv The Queen33 O’Leary CJ 
noted:

“Prior to the coming into force of 
the Criminal Code, the offences 
of culpable driving causing 
grievous bodily harm ordeath were 
provided for by s16A of the 
Criminal Law Consolidation Act. 
The section was directed 
specifically to driving offences, 
arid drew no distinction between 
the case where the culpable 
driving caused death and the case 
where it caused grievous bodily 
harm; nor did it contain any 
provision for the case where the 
offender was, at the time, under 
the influence of an intoxicating 
substance. By way of contrast, 
however, s154 of the Criminal 
Code is not confined to driving 
offences. It embraces all cases 
(whether driving or other kinds of 
cases) in which a person does an 
act or makes an omission that 
causes serious danger, actual or 
potential, to the lives, health or 
safety of the public or to any 
member of it in circumstances 
where an ordinary person similarly 
circumstanced would have clearly 
foreseen such danger and not have 
done that act or made that 
omission.”34

Though not provided as a homicide

offence underthe Code35 s154 is an 
alternative verdict available to a 
charge of murder or manslaughter36. 
Blokland has drawn attention to the 
difficulties associated with section 
154 as an alternative verdict.37 She 
argues that there is an inherent 
tension between the fault standard 
implicit within section 154, and the 
protective umbrella deriving from 
section 31(2). Secondly, there is a 
dangerthat section 154 can operate 
as a compromise verdict; and there 
are ongoing uncertainties as to 
whetherthe jury can consider section 
154 outside the scope of section 318, 
that is, whetherthe jury needs to first 
discount murder or manslaughter 
before turning to section 154.

I n Attorney-General v Wurrabadlumba38 
Asche CJ noted:

“Underthe Code, a person is guilty 
of murder if he unlawfully kills 
another person intending to kill 
that person or cause him grievous 
harm: s 162(1)(a). If that intent is 
not proved, he may be guilty of 
manslaughter if he foresaw the 
death as a possible consequence 
of his conduct, and death ensued 
as a consequence of that 
conduct, provided that it can be 
established that in all the 
circumstances, including the 
chance of death occurring and its 
nature, a reasonable person 
similarly circumstanced and 
having such foresight would not 
have proceeded with that conduct. 
S31 (1) and (2)... Section 31, 
however, does not apply to the 
offences defined by Division 2 of 
part VI ofthe Code. (See s31 (3)). 
That Division included s154... in 
the context of a charge of murder 
or manslaughter s154 covers 
what might be called the third 
alternative, where death or 
grievous bodily harm was neither 
intended nor (subjectively) 
foreseen by the actor, but should 
clearly have been foreseen by 
him, and the act or omission 
causing the death was itself an 
act or omission causing serious 
danger to the lives, health or 
safety ofthe public or any member 
of it. But the section is not 
restricted to acts or omissions

causing death... It follows, 
however, that that type of 
manslaughter categorised in the 
common law as manslaughter 
occurring as a result of 
‘recklessness’ or ‘gross 
negligence’ would not be so 
categorised underthe Code. Ifthe 
accused did not intend but 
foresaw that his actions might 
result in the death of or grievous 
harm to the victim, and death 
occurred, he would (absent 
s31(2)), be guilty of manslaughter 
underthe Code. If, however, he did 
not subjectively foresee that 
consequence but objectively 
should have foreseen it he could 
be guilty not of manslaughter but 
of an offence undersl 54. It would 
seem, therefore, to follow that the 
offence created by s154 should 
be available as the alternative and 
lesser verdict to a charge of 
manslaughter where the same 
acts and circumstances are relied 
on by the prosecution. So, too, 
in charges of murderthere seems 
no reason why, in appropriate 
cases, there should not be open 
to the jury to [be] considered the 
downwards progression of 
alternative verdicts from murderto 
manslaughter^) s154 to acquittal 
where the same facts and 
circumstances are alleged.”39

There are some practical difficulties 
associated with the administration of 
the provision in the criminal trial 
setting. In HofschusteC0 Mildren J 
addressed the difficulties arising in 
cases where the accused was 
charged with murder, with an 
alternative charge of manslaughter, 
and lack of intent due to intoxication 
or lack of actual foresight was 
involved. The jury must be directed 
on dangerous act under section 
154(1), as well as the circumstances 
of aggravation in section 154(3) and 
(4). Moreover, it is necessary, if a 
verdict of guilty of a dangerous act is 
reached, to receive separate verdicts 
in relation to each circumstance of 
aggravation. This required the jury to 
consider separately, in a typical case, 
murder, manslaughter, dangerous act 
and at least one, if not two,

continued page 18...
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circumstances of aggravation.

“To add to the jury’s difficulties, a trial 
judge is required to explain the 
difference between the foresight 
attributable to a ‘reasonable person’, 
which, by reason of s31 (2), is relevant 
to a charge of manslaughter, and the 
foresight attributable to an ‘ordinary 
person similarly circumstanced’ 
which is required by a charge under 
s154(1). As well, intoxication forthe 
purposes of murder, manslaughter 
and s154(4) has differing relevance 
and differing legal tests and standards 
and even the onus of proof varies in 
certain respects so far as 
manslaughter is concerned.”

The justification for retention of 
section 154 has been that it fills in a 
significant gap in the case of an 
intoxicated accused who would 
otherwise not be able to be convicted 
because ofthe effect of section 31, 
it being extremely difficult to prove 
that an intoxicated accused 
possessed the necessary foresight. 
For example, in 1996 in response to 
comments by the then Shadow 
Attorney-General, Mr Bell, that 
notwithstanding criticism by the High 
Court that “The absurd section 154 
and the intent provisions in section 
31 have never been addressed by this 
government”41 the then Attorney- 
General Mr Burke responded “As for 
section 154, which he referred to as 
an absurd’ section, my advice is that 
the Criminal Code Review Committee 
has reviewed the provision and 
believes it to be adequate. Because 
intoxication is a common element in 
offences in the Territory, it is argued 
that the provision is important in the 
punishing of violent or dangerous 
actions that otherwise would go 
unpunished.”42

Likewise, in its submission to the 
Departmental review, the Law Society 
Northern Territory has argued that 
section 154 is essentially sound and 
should be retained:

“In the scheme of the Code, 
based upon the provisions of 
section 31 relating to ‘unwilled
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act’ section 154 works well for 
both the prosecution and the 
defence. There are many 
incidents in the NT where 
individuals, often in an intoxicated 
state, commit dangerous acts 
without either the requisite 
foresight or intent for the purposes 
of other offences. These incidents 
often occur in circumstances 
where other witnesses are 
similarly intoxicated and where 
evidence of any requisite intent or 
foresight is very poor or lacking 
altogether. If the offence of 
dangerous act were to be 
abolished, in many instances, 
these individuals would be 
acquitted.”

With respect for each of these views, 
this approach is misguided. There 
is and should be no argument that 
violent or particularly dangerous acts 
should go unpunished. The real 
question is whether the fault 
provisions ofthe Code have been set 
at appropriate standards and whether 
the offence provisions set the correct 
parameters of the conduct they 
proscribe.

The foregoing analysis suggests that 
they have not. The answerthen must 
lie in fundamental reform of the 
criminal responsibility provisions of 
the Code.

Finding an Answer :
Fault Standards set by 
Model Criminal Code
It is apparent that the operation of 
section 31 of the Code has been 
problematic and unsatisfactory, 
particularly with respect to the 
offences of manslaughter and rape. 
The more difficult question was how 
to fix it.

One option would have been to set 
separate fault standards for these 
offences and retain the dangerous act 
offence. However, the very concept 
of a Code is to apply a uniform 
approach to criminal responsibility 
across all offences created by the 
Code. The Code already has some 
offences to which s31 is expressed

not to apply, notably of course s154 
Dangerous Act.43 Implementation of 
nationally agreed model offences has 
already required the exclusion of s31 
in orderto provide for particular fault 
standards, for example in relation to 
money-laundering offences.

A second option would have been to 
enact a new s31 that would apply to 
all offences in the Code. The problem 
with this approach is that whilst it 
should be clear initially as to how the 
new section 31 would operate on the 
offences of manslaughter and rape, 
it would be completely open to new 
interpretation by the courts as to how 
the section operated on other 
offences.

Enacting s23 ofthe Griffith Code as 
a replacement for section 31 was 
also considered but is fraught with 
the same difficulties that the creation 
of a replacement provision raises.

The final option considered and 
adopted was to redevelop the Code 
in a staged reform by adopting 
Chapter 2 of the Commonwealth 
Criminal Code and applying it 
progressively to remodelled offences 
starting with manslaughter, rape and 
dangerous act.

The Commonwealth 
Criminal Code
The Commonwealth Criminal Code 
provisions are based on the Model 
Criminal Code developed by 
Commonwealth, State and Territory 
criminal law advisors following 
nationwide consultation. The Model 
Criminal Code Officers Committee 
(MCCOC) has produced nine 
chapters for a Model Code and 
continues to take references from the 
Standing Committee of Attorneys- 
General to develop particular model 
offences for national agreement.

The Commonwealth Code was 
enacted in 1995 and has had a 
staged application to Commonwealth 
offences. The Australian Capital 
Territory has also enacted legislation 
based on Chapter 2 of the 
Commonwealth Criminal Code44 and 
is currently undertaking a process of
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reform in which the common law in 
that jurisdiction will progressively be 
replaced with Code provisions based 
on the Model Criminal Code. The 
complete project to convert to a Code 
is anticipated to take at least five 
years.

Chapter 2 of the Commonwealth 
Criminal Code codifies the general 
principles of criminal responsibility 
under laws ofthe Commonwealth. It 
contains an exhaustive statement of 
the general principles and applies to 
all Commonwealth offences whether 
or not they are included in the 
Criminal Code.

The Code adopts the usual analytical 
division ofthe elements of criminal 
offences into the actus reus (which 
the Code terms “physical elements”) 
and the mens rea (which the Code 
terms “fault elements”). The physical 
elements for offences can be:
* Conduct
* A result of conduct
* A circumstance in which conduct 

or a result of conduct occurs
* An omission (where specified or 

implied)

Conduct in turn may be an act, an 
omission to perform an act or a state 
of affairs.

There are fourstandard fault elements 
specified that may be applied to 
individual offences:
* Intention
* Knowledge
* Recklessness
* Negligence

Each of these terms is defined in the 
Code. They are the standard 
elements that may be applied to the 
majority of offences, although it is 
possible to use the fault standard of 
“dishonestly” for offences such as 
fraud. It is also possible to create 
offences that do not have any fault 
elements; such offences are 
designated as strict liability or 
absolute liability offences requiring 
proof only ofthe physical elements 
for the offence. It is also possible to 
designate within an offence certain 
ofthe physical elements to be strict 
or absolute liability.45 If an offence is 
designated as strict liability then a 
defence of honest and reasonable 
mistake of fact can apply. Absolute

liability does not allow for this 
defence.

Chapter 2 also contains the excuse 
provisions in a similar fashion to the 
structure ofthe current Part II of the 
NT Code. There are some differences 
in the partial excuse provisions 
between the two Codes. Provocation, 
diminished responsibility and coercion 
do not appear in the Commonwealth 
Code. Currently, section 34 of the 
NT Code provides for an excuse of 
provocation and leaves no room for 
the common law. Section 34 goes 
furtherthan the common law allowing 
provocation as a partial excuse 
reducing murderto manslaughter but 
also allowing it as a complete excuse 
for other offences including 
specifically the use of such force as 
was reasonably necessary to prevent 
the repetition of a wrongful act or 
insult.

MCCOC recommended that 
provocation should be abolished. The 
Committee’s view was that the 
matters that provide a basis for a 
defence of provocation should be 
considered only for their relevance to 
the determination of an appropriate 
sentence after conviction. This is 
why the Commonwealth Code 
excludes the defence. It is noted 
however that the MCCOC 
recommendation is relevant only in 
a context in which discretion exists 
in relation to a sentence for murder. 
In jurisdictions where that is 
possible, the Court may consider any 
provocation that was offered by the 
victim and sentence the offender 
accordingly. This is clearly not the 
case in relation to the crime of murder 
in the NT which carries a mandatory 
life sentence.

A partial excuse reducing murderto 
manslaughter is also provided by 
current section 37. Diminished 
responsibility presently exists in only 
fourjurisdictions (Qld, NSW, the ACT 
(to offences under the Crimes Act 
until all are replaced by the Criminal 
Code) and the NT). The rationale for 
the excuse is that it provides flexibility 
for dealing with persons who suffer 
some mental dysfunction 
(“abnormality of mind”) that falls short 
ofthe defence of mental impairment. 
MCCOC recommended against the

inclusion of diminished responsibility 
in the Model Code for the same 
reasons as supported the removal of 
provocation, that is, that mental 
incapacity should be a matter left to 
sentencing for mitigation of the 
sentence that might otherwise be 
imposed for murder. As with 
provocation, this rationale does not 
fit the NT situation where there is no 
sentencing discretion in relation to 
murder.

It may be noted that the Victorian 
Law Reform Commission has 
recently reached the same 
conclusion with respect to 
provocation and diminished 
responsibility as MCCOC for 
essentially the same reasons.

in addition, the partial excuse of 
coercion that appears in the NT Code 
does not exist in the Commonwealth 
Code. Each of these excuses will 
be considered further as to the 
necessity for inclusion and proposed 
scope when the offence of murder is 
added to the scheduled offences to 
which Part IIAA applies.

One further distinction between the 
Codes in relation to excuses is in the 
excuse of duress. Although the 
duress exists in the Commonwealth 
Code, its application is not excluded 
in relation to particular offences as 
in the NT Code. Duress acts as a 
complete defence in cases where a 
person’s free will has been overcome 
by threats made by another person. 
At common law the defence cannot 
apply to murder. Underthe NT Code 
duress cannot be applied to murder, 
manslaughter or a crime for which 
grievous harm or intention to cause 
harm is a factor. Neither the 
Commonwealth Code nor the ACT 
Code, in accordance with the Model 
Code contains that limitation. The 
MCCOC excuse differs from that in 
the NT Code because it contains 
objective components as to the 
necessity for the conduct and the 
response to the threat. The Model 
Code excuse also appears to have a 
higher threshold than the NT, that 
is, the accused must reasonably 
believe that the threat will be carried 
out. Under the NT provision it is

continued page 20...
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Criminal Code cont...
sufficient if the accused believed 
that the person making the threat 
was in a position to carry the threat 
out. The Model Code also provides 
that a person already voluntarily 
involved in a criminal enterprise 
cannot rely on duress. This 
limitation does not appear in the 
current section 40.

MCCOC believed that the Model 
Code duress provision was 
constrained by the requirement that 
the accused must show that the 
conduct, for example killing 
someone, was a reasonable 
response to the threat that was 
made, a requirement not easily 
overcome. The MCCOC view was 
that if a jury is convinced that a 
person’s will has been entirely 
overcome by another then the actual 
offence committed should not be 
relevant. At common law the 
limitation that duress could not 
apply to murder seems to have been 
based on moral grounds that if the 
choice was between a threat to be 
killed or to kill, that the accused 
should choose the nobler option of 
death for himself.

It may be noted that the Victorian 
Law Reform Commission’s recent 
report adopts the MCCOC position 
recommending that duress should 
be allowed to be applied to murder. 
The excuse of duress in the Bill has 
been drafted in accordance with the 
Commonwealth and ACT Codes but 
does not presently have application 
in any event to murder until such 
time as that offence comes within 
the new criminal responsibility 
provisions.

In summary the real advantage of 
the Commonwealth Code criminal 
responsibility provisions is the 
simplicity and thoroughness ofthe 
content of offences.

The Criminal Code 
Amendment (Criminal 
Responsibility Reform)
Bill 2005
The purpose of the Criminal Code 
Amendment (Criminal Responsibility
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Reform) Bill 200546 (the Bill) was to 
insert a new criminal responsibility 
Part (Part IIAA) into the NT Criminal 
Code to substantially enact the 
criminal responsibility provisions set 
by the Commonwealth Criminal Code 
and to apply those provisions 
immediately to offences created by 
or amended by the Bill.47

Proposed Part IIAAforthe NT Criminal 
Code is based on Chapter2 ofthe 
Commonwealth Criminal Code. The 
Bill represented the first stage of a 
reform that would eventually see the 
present criminal responsibility 
provisions (Part II - Criminal 
Responsibility) repealed and new 
criminal responsibility provisions then 
have application to all offences. The 
reform process is envisaged to take 
some years, as it will necessitate a 
review of the offences in each 
individual part ofthe Code and a re
drafting of these in accordance with 
the Model Code style and 
requirements for specification of fault 
elements. The reform process will 
provide an opportunity for 
consideration of existing offences and 
the fault levels applicable to them.

In addition to setting new criminal 
responsibility standards, the Bill 
repeals the existing manslaughter 
and dangerous act offences and 
replaces them with new offences and 
amends the rape offence to provide 
new fault elements.

Manslaughter
The fault elements for manslaughter 
are to be recklessness or negligence 
as to causing death. Recklessness 
is defined in Part IIAA in this way:

* A person is reckless in relation to 
a result if he or she is aware that 
there is a substantial risk that the 
result will happen, and that 
having regard to the known 
circumstances, it is unjustifiable 
to take the risk.

* A person is reckless in relation to 
a circumstance if he or she is 
aware that there is a substantial 
risk that the circumstance exists 
orwill exist, and that having regard

to the known circumstances, it is 
unjustifiable to take the risk.

The definitions substantially follow 
the US Model Penal Code in using 
“substantial” and “unjustifiable” as the 
two key words. MCCOC defined 
recklessness in terms of a 
“substantial” risk rather than in terms 
of probability or possibility because 
those terms invite speculation about 
mathematical chances and ignore 
the link between the degree of risk 
and the unjustifiability of running that 
risk in any given situation. The 
unjustifiability of the risk is to be 
assessed on the facts as the 
accused believes them to be.

In relation to the fault element of 
negligence Part IIAA provides that a 
person will be regarded as negligent 
with respect to a physical element 
of an offence if his or her conduct:

* falls so far short of the standard 
of care that a reasonable person 
would have exercised in the 
circumstances; and

* involves such a high risk that the 
physical element exists or will 
exist that the conduct merits 
criminal punishment.

The definition is based closely on 
Nydam [1977] VR 430. MCCOC 
considered that the phrase “merits 
criminal punishment” was well- 
accepted and the best available to 
distinguish civil from criminal 
negligence. The provision was 
designed to deal with different levels 
of criminal negligence for some 
offences (for example, the different 
levels of negligence for manslaughter 
and negligent driving, see Buttsworth 
[1983)1 NSWLR658).

The tests of recklessness and 
negligence distinguish between the 
culpability of those who knowingly 
take substantial and unjustifiable 
risks and those who do not see risks 
but are criminally negligent. Although 
there may be some cases in which 
it may be more culpable to be 
negligent, in the generality of cases 
recklessness is traditionally and 
correctly seen as the more culpable
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state of mind.48

The fault elements for the 
manslaughter offence in the Bill may 
be considered against the existing 
requisite fault elements for murder 
which requires an intention to cause 
death or an intention to do grievous 
harm49. These respective fault 
standards for murder and manslaughter 
differ from the offences recommended 
by MCCOC in their discussion paper 
on Fatal Offences Against the Person 
for the Model Code and from those 
enacted in the Commonwealth Code. 
Underthe Commonwealth Code the 
general murder and manslaughter 
provisions found in Part 5.4 Harming 
Australians50 provide for fault 
elements for manslaughter of either 
intention to cause serious harm or 
recklessness as to causing serious 
harm. In the NT and other Code 
jurisdictions this first category would 
amount to murder. In the 
Commonwealth Code, murder 
requires an intention to cause death 
or recklessness as to causing death.

The Model Criminal Code Officers 
Committee had recommended three 
homicide offences, murder, 
manslaughter and an offence of 
dangerous conduct causing death51. 
For murder and manslaughter the 
specified fault elements are as 
expressed in the general 
Commonwealth Code provisions 
mentioned above, that is murder 
requires intention to cause death or 
recklessness as to causing death 
and manslaughter requires intention 
or recklessness about causing 
serious harm.

The third homicide offence 
recommended by MCCOC is titled 
Dangerous Conduct Causing Death. 
The offence is not however as the 
name might suggest a species ofthe 
common law offence of manslaughter 
by dangerous and unlawful conduct52 
but is a negligent homicide offence. 
MCCOC recommended against the 
retention of the category of 
manslaughter by dangerous arid 
unlawful conduct recommending 
instead that the offence of 
manslaughter by gross negligence at 
common law be encompassed in the 
new Dangerous Conduct Causing 
Death offence. That offence provides

that a person whose conduct causes 
the death of another person and who 
is negligent about causing the death 
of that or any other person by that 
conduct is guiity of an offence. 
Although designated as an “unlawful 
homicide” in its discussion paper 
MCCOC did not specify the offence 
as one of manslaughter. Their 
rationale was that the dangerous 
conduct involved in such an offence 
usually involves less serious 
wrongdoing than where there is proof 
of reckless disregard for the safety 
of others and in addition that juries 
are reluctant to convict for 
manslaughter particularly in vehicular 
homicides.53 In terms of this 
reasoning, it is interesting to note that 
even though MCCOC believed that 
the level of culpability for their 
dangerous act offence would usually 
be less than that involved in 
manslaughter, the penalty that they 
recommended for the offences was 
the same; 25 years. Their reasoning 
that a separate negligence-based 
homicide was required because of 
the reluctance of juries to convict for 
manslaughter in vehicular homicides 
needs to be understood in the 
context that MCCOC did not 
recommend that the Model Code 
should contain a vehicular homicide 
offence. The Dangerous Conduct 
Causing Death offence was to be 
available for prosecution of offences 
of this nature just as in the Northern 
Territory the section 154 Dangerous 
Act offence has covered this conduct.

Repeal and Replacement 
of Dangerous Act
The Bill repeals section 154 
Dangerous Act. The conduct 
previously encompassed by section 
154 will now be covered by 
manslaughter and by offences of 
recklessly endangering life, 
recklessly endangering serious 
harm, negligently causing serious 
harm and dangerous driving causing 
death orserious harm. As has been 
discussed above, underthe existing 
Code all of this conduct is presently 
dealt with under the generality of 
section 154. The new offences 
recognize the distinctions in the 
levels of culpability arising out of risk
taking and negligent conduct and the

differing results.

The Bill also specifies aggravating 
circumstances for each of the 
endangerment offences forwhich an 
increased penalty applies.

It may be noted that the offences refer 
not to “grievous harm” or“bodily harm” 
as presently used in the NT Code 
offences. The definitions of “serious 
harm” and “harm” are drawn from the 
Model Code.

These definitions will immediately 
replace respectively all current 
references to “grievous harm” and 
“bodily harm” in the Code and other 
legislation with the new definition of 
“serious harm” and “harm”. It was 
considered preferable to create 
consistency across the Code at this 
stage of the reform otherwise the 
Code would, until all offences are 
finally amended, have four standards 
of harm. This would be likely to cause 
confusion particularly where one of 
the new offences was charged as an 
alternative to an existing offence. A 
jury would need to be instructed on 
different meanings of harm for the 
purpose of determining guilt.

MCCOC considered that the 
objective of non-fatal offences was to 
protect the physical and mental 
integrity of the victim. Whilst 
supporting a continued distinction 
between levels of harm they 
considered that definitions that 
restricted harm to “bodily” harm 
should not be used because harm 
can be caused to the psyche or mind 
in addition to or as well as to the 
physical body. Traditional definitions 
such as those currently used in the 
NT Code place limitations and 
distinctions on the harm embraced 
by particular offences. At present the 
definition of “grievous harm” in the 
Code requires a physical or mental 
injury that either endangers life or 
causes or is likely to cause 
permanent injury to health. The latter 
requirement is limiting it being 
unlikely that cosmetic injuries, even 
extensive ones such as prominent 
scarring or loss of an external ear, 
will amount to a permanent injury to 
health unless accompanied by some 
lasting psychological consequence. 

continued page 22...
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The definition “bodily harm” is limited 
by a requirement that the harm be 
physical in nature. The consequence 
is curious in terms of establishing 
proper levels of criminal 
responsibility. An offender who 
causes a psychiatric injury but no 
physical harm to a victim may be 
guilty of a grievous harm offence but 
not bodily harm. If the psychiatric 
injury is not permanent then he or 
she will not be able to be convicted 
of either offence although they may 
be convicted of a common assault. 
The new definition of “harm” removes 
these odd distinctions and provides 
that harm includes physical harm 
and harm to a person’s mental health. 
“Serious harm” removes the 
requirement for permanency and 
replaces it with a requirement that 
the harm is or is likely to be 
significant and longstanding.

At present, cases of causing death 
or serious harm through the 
dangerous driving of a motor vehicle 
are prosecuted under section 154. 
Prior to the introduction of the 
Criminal Code a statutory offence of 
culpable driving had existed underthe 
Criminal Law Consolidation Act.

The Northern Territory is the only 
jurisdiction that does not have a 
specific offence of causing death or 
serious harm by driving a motor 
vehicle. The new offence is 
designated as one of strict liability 
in common with other jurisdictions. 
The offence prescribes physical 
elements of driving a vehicle under 
the influence of alcohol ora drug so 
as to be incapable of exercising 
proper control overa vehicle ordriving 
in a manner or at a speed dangerous 
to another person. As strict liability 
applies a defence of mistake of fact 
is available54.

It is possible that cases that involve 
recklessness or criminal negligence 
as to death may be prosecuted under 
the new provisions as manslaughter, 
with the dangerous driving causing 
death offence available as an 
alternative to that charge.
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Conclusion
The opening passage of this paper 
cited a comment from one of the 
principle drafters of the Northern 
Territory Criminal Code, noting the 
relevance ofthe Queensland Code in 
considering the structure and content 
of the Northern Territory Code. In 
comparing those Codes, Mr 
Sturgess’ observation that “Murder, 
after all, remains murder and stealing, 
stealing” may well be true. What he 
failed to observe was that 
manslaughter was certainly not the 
same as that crime was and is 
known at common law and underthe 
other Codes.

In retrospect it seems quite 
remarkable that the radical changes 
made to the law of homicide were 
not mentioned in the legislative 
debates on the introduction ofthe 
Northern Territory Criminal Code. 
Nevertheless, it seems clear from 
subsequent debates that the effect 
of s31 in establishing the general 
principles of criminal responsibility 
was understood and intended. In 
debate on an amendment to s154 to 
reverse the finding of the Court of 
Criminal Appeal in Wurrabadalumba 
that s154 did not have application to 
private acts the then Attorney- 
General, Mr Manzie, observed 
“manslaughter in the Northern 
Territory is distinct from the common 
law and from the states in that it does 
not cover death caused by criminal 
negligence. Section 154 was 
designed to catch this”55.

As our paper has suggested there is 
no sound legal principle why this 
should be so. The general principles 
of criminal responsibility set by the 
Commonwealth Criminal Code 
provides the opportunity to address 
what we considerto be fundamental 
flaws ofthe NT Code in relation to 
serious personal harm offences.®
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aggravating factors on assault under 
s188(2).

44 Criminal Code 2002
45 For example the s104.1 offence of 

Murder of an Australian Citizen 
contains a physical element that the 
person killed is an Australian citizen. 
104.1 (2) provides that absolute liability 
applies to this physical element.

46 The Bill lapsed on prorogation ofthe 
Legislative Assembly on the calling of 
the June 2005 general election.

47 It may be noted that Part IIA ofthe Code 
dealing with mental impairment and 
fitness to stand trial was also drawn 
from the Model Code.

48 Explanatory Memorandum to the 
Criminal Code Act 1995

49 Constructive murderalso exists-see 
s162(b),(c) and (d).

50 See sections 104.1 and 104.2.. The 
Commonwealth Code also provides for 
the crime of murder in specified 
situations such as war crimes and 
crimes against humanity which require 
different fault elements - see for 
example s268.8 Crime against 
Humanity - Murder provides that the 
offence is committed ifthe perpetrator 
causes the death of one or more 
persons and his or her conduct is 
committed intentionally or knowingly 
as part of a wide spread or systematic 
attack directed against a civilian 
population.

51 A person’s conduct causes death or 
harm if it substantially contributes to 
the death or harm. See s104.9.

52 Which is effectively the offence codified 
bythe currents154(1) ofthe NT Code

53 MCCOC/SCAG Draft Model Criminal 
Code Discussion Paper Chapter 5 
Fatal Offences Against the Person at 
p155

54 For an example of how this defence 
may operate, see Jiminez (1992) 173 
CLR 572

55 Northern Territory Legislative Assembly 
Record 5 February 1991 at p359-362. 
Mr Manzie went on to observe that he 
favoured a uniform criminal code 
throughoutAustralia and that he would 
continue to push forthat.
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