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High Court Notes: June 2005

Prepared for the Law Council of Australia and its 
Constituents by Thomas Hurley, Barrister, Vic., NSW, ACT 
(Editor, Victorian Administrative Reports)
Migration - Tribunals - Procedure - Whether 
requirement person be given written advice of adverse 
information applies to information received by tribunal 
at hearing from other family member 
In SAAPvMIMIA ([2005] HCA24; 18.05.2005) Sec424A 
Migration Act obliged the Refugee Review Tribunal to give 
an applicant before it written advice of adverse information. 
By s425 the RRT was required to hold a hearing if it could 
not determined the application in favour of the applicant. 
The appellant and his daughter sought protection visas. They 
were “represented”at the RRT hearing conducted via video 
between Sydney and Woomera. The RRT member invited 
the fatherto leave the room while the daughter gave evidence. 
The RRT member questioned the father about issues 
covered by the daughter but did not draw specifics of her 
evidence to his attention. The RRT relied on discrepancies 
as a reason for refusing to grant the protection visa. The 
appellant contended jurisdictional errorwas established by 
the failure to comply with the procedure created by s424A 
and given written notice of her information and, or, for a 
breach of procedural fairness. The primary Judge found there 
had been a failure to comply with s424A but this had not 
deprived the appellant of a hearing and caused no breach of 
procedural fairness. The Full Court, Federal Court dismissed 
an appeal. The appellants’ appeal to the High Court was 
allowed by majority: McHugh J, Kirby J, Hanye J; contra 
Gleeson CJ and Gummow J. The majority concluded that 
there had been a failure to comply with the procedure 
mandated by s424A, or by breach of procedural fairness, 
and no discretionary issue prevented the grant of certiorari. 
Members of the court observed that the relevant “officer of 
the Commonwealth”should be a respondent in an application 
for constitutional writ (McHugh J [43], Gummow J [91]). 
Appeal allowed.
Companies - Duties of directors - When shareholders 
may ratify breaches of duty of directors
In Angas Law Services P/L (in Liq) vCarabelas ([2005] HCA 
23; 27.04.2005) the High Court considered the extent of 
the duty of directors of small companies to shareholders. 
Appeal allowed.
Criminal law - Sentence - Drug trafficking - “staged 
approach”
In Markarian v Q ([2005] HCA 25; 18.05.2005) the High 
Court considered the applicability and operations of the 
staged approach to sentencing. It allowed an appeal from 
the Court of Criminal Appeal (NSW) which has increased 
the sentence imposed on a driver for a heroin dealer from 
two years and six months to eight years. Consideration of 
when sentence is manifestly inadequate. Appeal allowed. 
Question of sentence remitted.
Motor vehicles - Third party insurance - What injuries 
compensable - Employee of owner of insured truck 
suffering back injury while unloading containers after 
lifting mechanism of truck failed - Whether injury 
within Motor Accident Act 1988 (NSW)
In Allianz Australia Insurance v GSF Australia P/L ([2005]
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HCA 26; 19.05.2005) Sec 3(1) of the Motor Accident Act 
1988 (NSW) defines “injury”to mean personal or bodily injury 
caused by the fault ofthe owner ordriverofa vehicle “inthe 
use or operation ofthe vehicle if, and only if, the injury is a 
result and is caused during: (i) the driving ofthe vehicle.. 
(iv)such use or operation by a defect in the vehicle..." A 
business insured a truck underthe Act in NSW. An employee 
was injured while moving cargo from the truck while its lifting 
apparatus was not serviceable. He claimed his injury arose 
in the “use” of the vehicle. The action by the employee 
against the business was settled. Adispute arose between 
the insurer underthe Act and the worker’s compensation 
insurerasto who wasto indemnifythe business. The District 
Court concluded the injury fell within the definition ofthe 
Act and the insurer underthatAct (the appellant) was liable. 
The appellant’s appeal to the Court of Appeal was dismissed. 
The further appeal was dismissed by the High Court: 
McHugh J; Gummow, Hayne, Heydon, JJ; sim Callinan J. 
The Court generally observed the statutory scheme did not 
clearly distinguish between the responsibilities of worker’s 
compensation and motor vehicle insurers. The joint 
judgment concluded the facts did not sustain the conclusion 
that the worker suffered an injury caused by a defect in the 
vehicle. Consideration of interpretation of remedial statutes, 
causation of injury and nature of motor vehicle “use" all 
considered. Appeal allowed. Orders to the effect that the 
worker’s compensation insurer indemnify the business. 
Negligence - Duty of care - Extent of duty of highway 
authority
In Commissioner of Main Roads (WA) v Jones ([2005] HCA 
27; 20.05.2005) the respondent was injured when a carhe 
was driving at speed hit a horse on an unfenced portion of a 
remote highway in WA. The primary Judge concluded the 
appellant highway authority did not owe a duty in the 
circumstances to fence the road or provide a warning sign. 
This conclusion was reversed by the Full Court of the 
Supreme Court WA but upheld by the High Court: Gleeson 
CJ; McHugh J; Gummow, Hayne JJ; Callinan J. The Court 
concluded the remoteness of the highway was a factor 
supporting the conclusion that the conduct ofthe authorities 
was not in breach of its duty of care.
Consumer credit - “pawn” - Construction of statute 
In Palgo Holdings P/L v Gowans ([2005] HCA 28;
25.05.2005) the appellant lent money on the security of 
personal chattels. The loan agreement created a “mortgage” 
in favour ofthe lender ofthe goods and the goods were 
customarily left in the possession ofthe lender. The lender 
was convicted in a local court of carrying on the business of 
“pawning” goods contrary to the Pawn Brokers & 
Secondhand-dealers Act 1996 (NSW). Its appeals to the 
Supreme Court of NSW and to the Court of Appeal NSW 
were dismissed. Its appeal to the High Court was allowed 
by majority: McHugh J, Gummow J, Hayne J, Heydon J; 
contra Kirby J. The majority considered the history ofthe 
concept of “pawn” and “pledge” in relation to personal 
chattels. The majority concluded [32] that the appellant had 
lent money on the security of chattel mortgages and not on 
the security of pledges ofthe goods. Appeal allowed. 
Migration - Refugee - Finding that discreet pursuit of 
religion would not attract persecution - Whether
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jurisdictional error
In Applicant NABD of 2002 v MIMIA ([2005] HCA 29;
26.05.2005) the RRT accepted a person from a Muslim 
country has converted to Christianity while fleeing to 
Australia. The RRT concluded the person could practise 
his faith without risk of persecution provided he did not 
proselytize. The Federal Court concluded prior to Plaintiff 
s157/2002 v The Commonwealth that no jurisdictional error 
was established. The appeal to the High Court was 
dismissed by majority: Gleeson CJ; Hayne, Heydon JJ; 
contra McHugh J; Kirby J. The majority concluded the finding 
ofthe RRT by reference to two types of religious practice 
was open to it on the evidence and did not involve 
jurisdictional error. McHugh J concluded the categorisation 
was inapt to the application [27], [40], [52] and involved 
jurisdictional error. Kirby J sim [143]-[144], Appeal dismissed.

High Court Notes: July 2005 
Prepared for the Law Council of Australia and its 
Constituents by Thomas Hurley, Barrister, Vic., NSW, ACT 
(Editor, Victorian Administrative Reports)
Crimimal law - Sentencing - Habitual criminal - 
Whether Appellate Court required to re-fix sentence 
on discerning error
In Strong v Q ([2005] HCA 30; 15.06.2005) on conviction 
the appellant was sentenced for stalking. The trial Judge 
later pronounced the appellant to be a habitual criminal under 
the Habitual Criminals Act 1957 (NSW) and imposed a 
further sentence of fourteen years imprisonment. The Court 
of Criminal Appeal (NSW) allowed an appeal against the 
sentence on the convictions and in relation to the sentence 
imposed under the Act. In his further appeal to the High 
Court the appellant contended the Court of Appeal erred, 
on finding error in the order underthe Act, in considering 
itself bound by the principles in House v K (1936) 55 CLR 
499to refrain from re-sentencing undertheAct. The majority 
ofthe High Court concluded the reasons ofthe Court of 
Appeal did not show it was so constrained: Gleeson CJ 
[12]; Callinan, Heydon, JJ [129]; contra McHugh J [30]; 
Kirby J [35], Appeal dismissed.
Negligence - Standard of care - Infant school student 
injured on playground by other student
I n Trustees Roman Catholic Church Canberra and Goulbum 
vHadba ([2005] HCA 31; 15.06.2005) the respondent infant 
was injured when grabbed from a flying fox in a school 
playground while the supervising teacherwas distracted by 
other students. Her claim in negligence against the school 
was dismissed at trial but allowed by majority on appeal to 
the Court of Appeal, Supreme Court (ACT). The school’s 
appeal to the High Court was allowed by majority: Gleeson 
CJ, Hayne, Callinan, Heydon JJ; contra McHugh J. The 
majority concluded there was no evidence to find the school 
was in breach of its duty.
Intellectual property - Designs - When infringing design 
so different as not to be obvious imitation
In Polyaire P/LvK-Aire P/L ([2005] HCA 32; 16.06.2005) 
the High Court in a joint judgment considered what was 
required to be proved to establish “fraudulent or obvious 
imitation” of an article in respect of which a design was 
registered forthe purposes ofs30(1)(a) ofthe Designs Act 
1906 (Cth). Appeal allowed.

Courts - Immunity of judicial officers - When point in 
criminal proceeding may be raised before the High 
Court
In Fingleton v Q ([2005] HCA 34; 23.06.2005) the appellant 
was Chief Magistrate in Queensland. By s21A the 
Magistrates’ Act 1991 (Q) provided a Magistrate performing 
administrative functions had the same immunity as a 
Magistrate in a judicial proceeding. The appellant decided 
to transfer a Magistrate. The Act provided the Chief 
Magistrate had powerto determine where other Magistrates 
would serve and that decisions ofthe Chief Magistrate were 
reviewable. A second Magistrate in review proceedings 
brought by the first swore an affidavit in support. Aftertaking 
legal advice the Chief Magistrate asked the second 
Magistrate to show cause why the duties of that Magistrate 
should not be altered. The Chief Magistrate was charged 
with unlawfully retaliating against a witness contrary to 
s119B Criminal Code (Q). She was convicted by a jury and 
her appeal to the Court of Appeal (Q) failed. Before the High 
Court the appellant sought special leave relying on the 
immunity given by s21A. All members ofthe Court upheld 
the appeal concluding the High Court had jurisdiction to 
entertain an appeal based on a point not taken in a criminal 
trial below [6], [145], [195]; that no question of waiver by 
the appellant arose in light of a plea of not-guilty; and that 
the conduct ofthe appellant had occurred in the performance 
of “an administrative function” within s21 A. Consideration 
by McHugh J ofthe requirements of a valid summing-up by 
a trial Judge [77]-[84], Appeal allowed.
Aviation - Liability of carrier for personal injury caused 
by “accident”
In Povey v Qantas Airways ([2005] HCA 33; 22.06.2005) 
the High Court concluded that development of deep venous 
thrombosis (“DVT”) consequent on air travel did not 
constitute an injury caused by an “accident’within Art 17 of 
the Warsaw Convention scheduled to the Civil Aviation 
(Carriers Liability) Act 1959 (Cth). Appeal dismissed.

Federal Court Notes: June 2005 
Prepared for the Law Council of Australia and it Constituents 
by Thomas Hurley Barrister, Vic., NSW, ACT (Editor, 
Victorian Administrative Reports)
Industrial law - Power of AIRC to make directions in 
negotiations when exercising conciliation powers 
In Sensis P/L v AIRC ([2005] FCAFC 74; 12.05.2005) a 
Full Court concluded the AIRC had powerto issue directions 
concerning union representation at negotiations for a certified 
agreement under s170LK Workplace Relations Act. 
Corporations - Register of members - Relevance of 
potential use of information to right to access register 
In IMF (Australia) LtdvSonsofGwalia Ltd ([2005] FCA 75;
12.05.2005) a Full Court considered whetherthe potential 
use to which a member of a corporation might put information 
in the register of members could be decisive as to the right 
ofthe memberto obtain the information. Consideration of 
how interest of shareholders in privacy was to be balanced 
against public appearance in register.
Federal Court - Jurisdiction - Accrued jurisdiction - 
Extent of jurisdiction
In Beck v Spalla ([2005] FCAFC 82; 13.05.2005) a Full 
Court concluded the Federal Court retained jurisdiction in
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its accrued jurisdiction to hear a proceeding involving 
malicious prosecution where no federal proceeding was 
initially raised.
Veteran’s affairs - Application of SoP 
In Hardman v Repatriation Commissions ([2005] FCAFC 
83; 13.05.2005) a Full Court allowed an appeal against a 
decision of the primary Judge and found the AAT had 
misconstrued the reasonable hypothesis test in s120(3) 
Veteran’s Entitlement Act 1986 (Cth).
Income tax - Double tax agreement between Australia 
and Singapore
In McDermott Industries (Aust) vC of T([2005] FCAFC 67;
29.04.2005) a Full Court considered the operation ofthe 
double tax agreement between Australia and Singapore. 
The Court considered, inter alia, whetherthe phrase “used, 
by, for or under contract with...” expressed one complex 
idea forthree different ones.
Admirality - Arrest - “owner” of ship”
In Tisand P/L v Cape Moreton ([2005] FCAFC 68;
29.04.2005) a Full Court considered who was “the owner”of 
a vessel where it was sold after the cause of action arose 
but priorto the proceeding being commenced. 
Bankruptcy - Remuneration of trustee
In Doolan vDare ([2005] FCAFC 69; 4.05.2005) a Full Court 
considered whether the power of creditors to fix the 
remuneration of a trustee of a bankrupt estate was subject 
to an election by the trustee to be paid at the prescribed 
rate.
Superannuation - Review of decision of SCT - 
Construction of deed - “accrued benefits”
I n Employers First v Tolhurst Capital Ltd ([2005] FCA 616;
16.05.2005) Branson J considered the operation of aspects 
ofthe Superannuation Industry (Supervision) Act 1993 (Cth). 
She considered when the decision ofthe SCT would be 
contrary to the terms ofthe superannuation deed and, the 
meaning ofthe phrase “accruedbenefits”and whetherthis 
could exceed the benefits to which the member was entitled 
underthe governing deed.
Migration - Visa conditions - Whether change of 
employer
In D’CostavMIMIA ([2005] FCA 619; 16.05.2005) Weinberg 
J concluded the MRT had erred in finding a person who had 
never been an employee of one entity changed his “employee 
on commencing his own business.
Industrial law- Dispute found by AIRC - Whether rules 
of organisations sufficiently wide to place its members 
in dispute - Jurisdictional error 
In Re AIRC; exp IBM Global Services Ltd ([2005] FCAFC 
66; 29.04.2005) a Full Court granted constitutional writs to 
quash the conclusion ofthe AIRC that the rules ofthe CPSU 
were sufficiently broad to accept as members those who 
were engaged in the business of supplying 
telecommunications services.
Practice - Amendment after conclusion of evidence
In Pacific National (ACT) Ltd v Queensland Rail ([2005] 
FCA 535; 26.04.2005) Jacobson J considered the principles 
by which applications to amend and lead fresh evidence 
were to be approached when made afterthe conclusion of 
hearing of evidence.
Income tax - GST - Transitional provisions - Review 
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opportunity
In DB Rreef Funds Management Ltd vCofT([2005] FCA 
509; 29.04.2005) Sackville J considered when a “review 
opportunity” arose in the transitional provisions which 
introduced the GST.
Migration - Detention - Duty of Commonwealth to 
provide mental health care facilities to indefinite 
detainees
In Sv Secretary DIMIA ([2005] FCA 459; 5.05.2005) Finn J 
considered the obligation ofthe Commonwealth to provide 
mental health care services to indefinite detainees and that 
this duty had been breached. He considered whether 
injunctive relief should issue given that afterthe proceedings 
had been commenced the applicants had been offered care. 
Migration - Appeal from FMC - Protection visa - Claims 
not relied on below
In SZBAL v Ml Ml A ([2005] FCAFC 263; 6.05.2005) Jacobson 
J allowed an appellantto rely on proposed grounds not run 
before the FMC, but dismissed the appeal. 
Administrative law - Jurisdiction to seek constitutional 
writ in relation to interim decision of AAT 
In MRCC vAAT([2005] FCA 559; 6.05.2005) Nicholson J 
concluded an application to review an interim decision of 
the AAT would not determine any matter finally and ought, 
in the exercise of discretion, be dismissed.
Norfolk Island - Crushed rock
In Check v Administration of Norfolk Island ([2005] FCA 1;
10.05.2005) Kiefel J considered the operation of the 
Emergency Provision of Crushed Rock and Aggregates Bill 
2005 (Nl). Applications fordeclaration that legislation invalid 
dismissed.
Trade practices - Consumer protection - Territorial 
jurisdiction
In Worldplay Services P/L v ACCC ([2005] FCAFC 70;
6.05.2005) a Fuil Court concluded that no territorial 
connection of a pyramid-selling scheme to Australia was 
required before it could be said to contravene the Trade 
Practices Act.
Migration - “compelling circumstances”
In Babicci vMIMIA ([2005] FCAFC 77; 19.05.2005) a Full 
Court concluded the MRT did not err in finding that 
“compelling circumstances" were not established within 
Migration Regulations Reg 1.20J.
Sales tax - Whether overpayment “passed on”
In Avon Products P/L v C of T ([2005] FCAFC 63;
20.05.2005) the Full Court considered whether a credit 
entitlement occurring under Sales Tax Legislation had been 
“passed on” as defined in s5 ofthe Sales Tax Assessment 
Act 1992 (Cth).
Patents - Inventive merit
In Jupiters Ltd v Neurizon P/L ([2005] FCAFC 90; 23.05,2005) 
a Full Court concluded a cross-claim revocation of a patent 
should be remitted to the primary Judge for consideration of 
the ground of lack of inventive merit.
Federal Court - Procedure - Whether consent order 
dismissing appeal can be set aside by consent 
In VTAG v MIMIA ([2005] 91; 24.05.2005) a Full Court 
concluded that the provision in s25(2B)(b) ofthe Federal 
Court of Australia Act 1976 (Cth) 'which authorised the court 
to make an order by consent disposing of an appeal to the
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court authorised the court, by consent, set aside an earlier 
consent order disposing ofthe appeal which was made as 
a result of a genuine misunderstanding by one party.
Copyright - Infringement - Television broadcast - 
Qualitative test
In TCN Channel Nine P/L v Network Ten P/L ([2005] FCAFC 
56; 26.05.2005) a Full Court allowed an appeal and 
concluded that the respondent had infringed the broadcast 
copyright of certain television programs ofthe appellant 
within s91 ofthe Copyright Act 1968 (Cth). Consideration of 
whether a person complaining of breach of copyright must 
establish economic harm and whetherthe absence of this 
precludes a finding of breach of copyright.
Intellectual property - Misleading conduct - Deceptive 
titles to magazines
In Pacific Publications P/L v Next Publishing P/L ([2005] 
FCA625; 18.05.2005) Tamberlin J dismissed an application 
alleging misleading conduct between the publisher of “Total 
Girl” magazine and with a “Girl Power Issue” and the 
publication of “Girl Power”.
Courts - Application to disqualify Judge for bias
In Lawrance v President, AAT ([2005] FCA642; 19.05.2005) 
Bennett J considered how an application for leave to appeal 
against a ruling by another Judge that that Judge not 
disqualify himself for bias was to be determined. 
Commonwealth employees - Compensation - Natural 
justice
In Ramsay vAustralian Postal Corporation ([2005] FCA 640;
20.05.2005) Spender J concluded the AAT had denied the 
appellant natural justice by not allowing him to cross
examine a significant medical witness.
Aboriginal artefact - Protection - Power to make 
successive emergency declarations 
In Museums Board of Victoria v Carter ([2005] FCA 645;
20.05.2005) Ryan J concluded in proceedings underthe 
AD (JR) Act that the provisions ofthe Aboriginal and Torres 
Strait Islander Heritage Protection Act 1984 (Cth) do not 
authorise successive emergency declarations under s21 C 
[37],
Evidence - Legal professional privilege - Whether 
advice incorporated into administrative decision
In CandacalP/L vIRD Board ([2005] FCA 649; 24.05.2005) 
Lee J considered when communications between 
Government departments and employed legal advisors were 
subject to professional privilege and when legal advice was 
incorporated in administrative decision.
Federal Court - Appeal - When interests of justice 
require new ground of appeal to be accepted 
In NASA v MIMIA ([2005] FCA 653; 24.05.2005) Conti J 
considered when it was expedient in the interests of justice 
to allow new grounds of appeal to be raised in an appeal 
from the FMC against the decision ofthe RRT 
Migration - Jurisdictional error - Mechanical 
application of MSI
In SuvMIMIA ([2005] FCA655; 24.05.2005) Hely J allowed 
an appeal against a decision ofthe FMC which failed to 
quash a decision ofthe MRT which determined whetherthe 
appellant was not in possession of a visa “for factors beyond 
his control” by mechanically applying Migration Series 
Instructions.

Federal Court - Appeal from FMC - Whether order 
dismissing incompetent application interlocutory or 
final
In SZBDNv MIMIA ([2005] FCA 656; 24.05.2005) Hely J 
concluded a decision ofthe FMC dismissing an application 
as incompetent was an interlocutory order even though the 
FMC considered the merits ofthe application in reaching 
this conclusion [13]-[17].

Federal Court Notes: July 2005 
Prepared for the Law Council of Australia and it Constituents 
by Thomas Hurley Barrister, Vic., NSW, ACT (Editor, 
Victorian Administrative Reports)
Migration - Tribunals - Procedural fairness - Tribunal 
setting too short a period to hear evidence 
In MIMIA vMaltsin ([2005] FCAFC 118; 24.06.2005) a Full 
Court concluded the MRT conducted a review absent 
procedural fairness where in response to a notice by the 
applicant of a desire to call witnesses the MRT imposed a 
time limit due to its own commitments. The Court considered 
whether jurisdictional errorwas established by a finding by 
the MRT that the evidence ofthe applicant involved “a web 
of deceit” where this was not put to the applicant and the 
basis was not self-evident.
Migration - Absorbed person visa 
In Nystrom vMIMIA ([2005] FCAFC 121; 1.07.2005) a Full 
Court, by majority, concluded the respondent made a 
jurisdictional errorwhen cancelling on character grounds a 
visa under s501 ofthe Migration Act held by a person who 
had never left Australia after entering aged twenty-seven 
days old. The Court concluded the Minister erred by failing 
to considerwhetherthe applicant held an “absorbedperson 
visa” and whether the existence of a power to deport for 
criminal conduct in s200 Migration Act limited the powerto 
cancel a visa on charactergrounds and achieve this result 
indirectly [27],
Migration - Visas - Criteria - Ownership of assets
In CheungvMIMIA ([2005] FCAFC 122; 1.07.2005) a Full 
Court concluded the MRT made a jurisdictional error in 
proceeding on the basis that because an asset was owned 
by the visa applicant’s wife it was not available to be 
considered as a business asset.
Migration - Protection visa
In A76 of2003 vMIMIA ([2005] FCAFC 120; 4.07.2005) a 
Full Court concluded the RRT did not err in finding the 
appellant could relocate to live among “liberalminded”people 
afterthe Fatwa pronounced on him for being a Muslim and 
marrying a Hindu had been revoked.
Federal Court - Nature of appeal - When finding that 
claims made a finding of fact 
In NAVKv MIMIA ([2005] FCAFC 124; 6.07.2005) a Full 
Court considered when a conclusion by a primary Judge 
that an applicant for a protection visa had not made distinct 
claims was a finding of fact and how it could be challenged 
in an appeal to a Full Court.
Migration - Character test - Term of imprisonment
In Seyfarth vMIMIA ([2005] FCAFC 105; 5.06.2005) a Full 
Court considered how a term of imprisonment was to be 
identified forthe characters test found in s501 (7)(c) Migration 
Act when there was confusion in the remarks of the 
sentencing Judge.
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Migration - Protection visa - Single Albanian woman
In SVTBv MIMIA ([2005] FCAFC 104; 3.06.2005) a Full 
Court considered a claim for refugee status was not made 
out by a single woman from Albania.
Migration - Visa cancellation - Whether fettering of 
discretion by Direction
In Shaw v MIMIA ([2005] FCAFC 106.; 8.06.2005) a Full 
Court rejected an appeal against a decision to cancel a 
visa of a person who had been resident in Australia from the 
age of eighteen months. It rejected submissions that the 
discretion had been impermissibly fettered by General 
Direction No. 17 and inferences could be drawn in the 
absence of reasons forthe Minister’s decision.
Migration - Protection visa - Serious harm 
In NBFP v MIMIA ([2005] FCAFC 95; 31.05.2005) a Full 
Court rejected a submission that the RRT erred in construing 
s91 R(2) ofthe Migration Act, and its definition of “serious 
harm”, as providing an exhaustive definition of that term. 
Migration - Jurisdictional error - Failure to consider 
claim
In NBGVvMIMIA ([2005] FCA 690; 2.06.2005) Bennett J 
concluded jurisdictional error was established where the 
RRT overlooked the claim by the applicant to have 
abandoned Islam raising the risk of persecution as a “secular 
Afghan”.
Migration - Whether person has complied with 
conditions of visa
In Zhang v MIMIA ([2005] FCA 693; 31.05.2005) Ryan J 
decided when the MRT had to conclude that a person had 
failed to comply with the conditions ofthe visa then “held” 
or “lastheld”and whether compliance extended to the terms 
ofthe bridging visa.
Migration - Business sponsorship - Undertaking to 
comply with Australian industrial relations law
In Tide Sequence Industries P/L v MIMIA ([2005] FCA 751;
9.06.2005) Conti J concluded there was no duty on the 
Minister to enquire as to whether a proposed standard 
business sponsor was able to comply with Australian 
business laws forthe purposes of Reg 1,20D(2)(1) Migration 
Regulations.
Migration - Protection - Persecution
In SZBZJ v MIMIA ([2005] FCA 711; 10.06.2005) Hill J 
concluded the RRT made a jurisdictional error by failing to 
considerwhetherthe persecution ofthe appellant fora private 
reason could satisfy the definition of “refugee” in the 
Convention because the persecution by individuals 
proceeded without State protection.
Migration - Legal professional privilege - Client 
confidentiality - Telephone number of client 
In MIMIA vHamdan ([2005] FCAFC 113; 9.06.2005) a Full 
Court dismissed an appeal by the Minister against the 
conclusion of the primary Judge that a solicitor was not 
required to divulge the telephone number ofthe client in 
response to a notice under s18(1) ofthe Migration Act 
requiring the solicitor divulge the telephone numberwhich 
had been communicated subject to legal professional 
privilege.
Migration - Failure of RRT to consider document - 
Whether jurisdictional error
In VAADv MIMIA ([2005] FCAFC 117; 20.06.2005) a Full 
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Court concluded the RRT was mistaken in finding the 
appellant submitted a letter after being requested to do so 
and not initially. The Full Court rejected submissions that 
the appellant had been denied procedural fairness and 
reviewed authority as to the onus of proof in establishing 
this. The Court however concluded the mistake established 
the RRT had not had regard to relevant material and because 
it was impossible to know whetherthe RRT’s assessment 
of credibility would have altered jurisdictional error was 
established.
Migration - Whether failure to give particulars in 
writing a jurisdictional error
In NAZYvMIMIA ([2005] FCA 744; 23.06.2005) Jacobson 
J concluded that the reasons of the majority in SAAP v 
MIMIA [2005] HCA 24 required the conclusion that failure 
ofthe RRT to give particulars in writing to an applicant of 
information that could be part of a reason as required by 
s424A Migration Act constituted jurisdictional error. 
Migration - Specification of skilled occupation 
In Twinn v MIMIA ([2005] FCA 840; 23.06.2005) Emmett J 
concluded that the notice that specified skilled occupations 
forthe purposes ofthe Migration Regulations was valid. 
Migration - RRT - Jurisdictional error 
In SZDTQ vMIMIA ([2005] FCA 867; 28.06.2005) Branson 
J concluded the RRT made a jurisdictional error where it 
made no finding as to the likely consequences to the 
applicant on being returned to his home country Moldova 
but was none the less satisfied that effective state protection 
was available.
Migration - RRT - Whether requirement of RRT to 
disclose information includes obligations to give notice 
of reasoning
In BZAB of 2004 v MIMIA ([2005] FCA 879; 29.06.2005) 
French J concluded s424A Migration Act did not require the 
RRT to disclose its reasoning process rather than facts 
before it.
Industrial law - Whether employment terminated for 
proscribed reason
In Zhang v Royal Australian Chemical Institute ([2005] 
FCAFC 99; 3.06.2005) a Full Court concluded it was not 
established that the appellant’s employment was terminated 
because the former employee had filed a complaint or 
participated in proceeding against the employer within 
s170CK(2)(e) Workplace Relations Act 1996 (Cth). 
Industrial law - Awards - Interpretation 
In MeatpakP/L v Moran ([2005] FCAFC 111; 7.06.2005) a 
Full Court applied the dominant purpose test in deciding 
whether an establishment in the meat industry was covered 
by two awards.
Worker’s compensation (Cth) - Normal weekly earnings 
- Overtime
In Comcare Australia vPires ([2005] FCA 747; 9.06.2005) 
Jacobson J concluded that overtime was to be included in 
calculating normal weekly earnings forthe purposes ofthe 
SRC Act.
Superannuation - Role of SCT
In Marks v CSS Board of Trustees ([2005] FCA 797;
17.06.2005) Moore J reviewed authority as to role ofthe 
Superannuation Complaints Tribunal in factfinding. 
Industrial law - Costs - When proceeding “under” an
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Act
In BGC Contracting P/L v CFMEUW(No 2) ([2005] FCA 
908; 1.07.2005) French J concluded proceedings seeking 
a declaration that rights of entry under the Workplace 
Relations Act 1996 (Cth) were inconsistent within s109 of 
the Constitution with State Legislation raised a matter under 
the Act so that its costs provisions applied. No order as to 
costs.
Industrial law- Certified agreement - “no extra claims”
In National Fleet Network P/L v AFMEPKIU ([2005] FCA 
917; 6.07.2005) Merkel J concluded industrial action taken 
by workers in support of issues concerning rehabilitation 
and return to work by injured employees was prohibited by 
s170MN of Workplace Relations Acts 1996 (Cth) because 
the matter was dealt with in that part ofthe certified agreement 
which prohibited the making of “an extra claim”. 
Quarantine - Validity of decision to adopt policy 
permitting meat imports - Unreasonable decision 
In Australian Pork Ltd v Director of Animal & Plant 
Quarantine ([2005] FCA 671; 27.05.2005) Wilcox J 
considered in proceedings underthe AD (JR) Acfwhether 
a decision to permit import of pig meat was based on flawed 
scientific research as to risk of importation of disease. He 
concluded the report on which the decision was based was 
unreasonable within s5(2)(g) AD (JR) Act because it was 
based on flawed logic [310],
Federal Court - Procedure - Whether respondent to 
application for pre-action discovery may obtain it
In Tyco Australia P/L v Leighton Contractors P/L ([2005] 
FCA 115; 10.06.2005) a Full Court considered whether a 
person could obtain pre-action discovery where the person 
was the respondent to a like application.
Federal Court - Preliminary discovery - When 
available
In Glencore International AG v Selwyn Mines Ltd ([2005] 
FCA 801; 17.06.2005) Lindgren J observed FCR Ord 15A 
r6, authorising preliminary discovery, posed an objective 
test, did not permit third party discovery or discovery relating 
solely as to whether a judgment would be enforceable and 
generally considered the operation ofthe rule [9]-[21 ]. 
Evidence - Whether spousal privilege exists at 
common law
In S v Boulton ([2005] FCA 821; 22.06.2005) Keifel J 
concluded the common law did not recognise spousal 
privilege and the de facto spouse of a person was required 
to answer questions posed by an examiner under the 
Australian Crime Commission Act 2002 (Cth).
Words and phrases - “contract in writing”
In UltraradP/LvHIC([2005] FCA816.20.06.2005) French 
J concluded a written offer accepted verbally did not 
constituted a “contractin writing”within rule 31 ofthe table 
to the Health Insurance (Diagnosing Imaging Table) Regs 
2000 [ 59],
Bankruptcy - Role of Court in application to remove 
trustee
In Trkulja v Morton ([2005] FCA 659; 30.05.2005) Gray J 
considered the role ofthe court in determining an application 
by a bankrupt to remove the trustee in bankruptcy on the 
grounds of alleged misconduct.
Customs - “subsidy”

In Inglewood Olive Processors Ltd v CEO Customs ([2005] 
FCAFC 101; 31.05.2005) a Full Court considered the 
implication ofthe term “subsidy” in Part XVB of Customs 
Act 1901 (Cth). The Court considered whether “Production 
aid” paid to olive growers but not exporters in the EEC 
constituted a “subsidy”. The Court also considered whether 
the CEO and the review officer had applied an incorrect test 
or made an unreasonable decision.
Bankruptcy - Service - Whether service breached 
Privacy Act - Service of petition in precincts of Court 
I n Matheson v Scottish Pacific Business Finance P/L ([2005] 
FCA 670; 27.05.2005) Keifel J concluded service of process 
was not invalid for breaching the Privacy Act 1998 (Cth) [7] 
and that service of process in the precincts ofthe court did 
not amount to an interference in the administration of justice 
[11]-
Tax-Assessment
In C of T v BCD Technologies P/L ([2005] FCA 708;
2.06.2005) Heerey J concluded the AAT had erred in 
accepting that a tax return disclosing zero income submitted 
under the self-assessment regime lead to a deemed 
assessment of zero tax under s166A(1) of the ITAA 
preventing the C of T from amending the assessment after 
the fouryear period referred to in s170(2)(b)(i).
Native title - Aquaculture
In Sampi v WA ([2005] FCA 777; 10.06.2005) French J 
considered how native title claims were to be pursued by a 
native title claim group and a composite group and whether 
native title in relation to reefs had been lost by the grant of 
a pearl oyster farm lease.
Native title - Establishment and extinguishment
In De Rose v SA (No 2) ([2005] FCAFC 110; 8.06.2005) a 
Full Court considered how a claim for native title to land 
under pastoral rule leases was established within s223(1) 
Native Title Act 1993 (Cth) and whetherthe right of a lessee 
to construct improvements extinguished native title or 
suspended it and the doctrine of “operationalinconsistency”. 
Contract - Joint venture - Consequent fiduciary duties 
In Gibsons Motor Sport Merchandise P/L v Robert James 
Ford ([2005] FCA 749; 9.06.2005) Crennan J considered 
what fiduciary duties arose and when consequent on 
successful negotiations for a joint venture.
Trade practices - When commercial entities become 
fiduciaries for partners
In Eighty-Second Vocation P/L v Parere Investments P/L 
([2005] FCA 844; 23.06.2005) Weinberg J considered when 
a claim underthe Trade Practices Act became “reasonably 
ascertainable"and when commercial venturers negotiating 
at arms length could become “partners” fiduciaries and 
whether relationship arose between directors and 
shareholders.

Federal Court of Australia New Court 
Reporting Contract

The Federal Court is about to enter into a new contract for 
the provision of court reporting services to the Court.
The new contract, forthe whole ofthe Federal Court on a 
national basis, will be with Auscript Australasia Pty Ltd. 
Previously, court reporting services were provided to the 
Court undertwo contracts:
• in New South Wales, Queensland, Tasmania, the ACT
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and the Northern Territory - services were provided 
by Auscript Pty Ltd; and

• in Victoria, South Australia and Western a Australia 
- by Spark & Cannon Pty Ltd.

The new contract will also coverthe provision of transcript 
services for General Law matters heard by the Federal 
Magistrates Court in Federal Court courtrooms.
These arrangements will come into effect on 1 July 2005 
for New South Wales, Queensland, Tasmania, the ACT 
and the Northern Territory. Forthe remaining States, it is 
expected that the changeover to the new contract will 
occur in Victoria in early August, in Western Australia in 
late August and then in South Australia.
Associated with the new contract will be a number of 
significant changes. These include a change to digital 
audio recording technology overthe first few months of 
the contract. This will enhance the capability of the 
contractor to provide a national transcription service for 
the Court and parties.
Anothersignificant change will be in the transcript format, 
which from early 2006 will be produced using paragraph 
numbering. This will have the benefit of providing a 
consistent
reference point for transcript, particularly in courtroom 
proceedings and for research purposes.
For further enquiries, please contact Mr Bruce Finlay, 
Assistant Director Policy & Planning on 02 9230 8358. 
Philip Kellow 
Deputy Registrar

Supreme Court of the Northern 
Territory Practice Direction No 3 of 

2005
SEXUAL ASSAULT MATTERS 
After committal when a defendant first appears before 
the arraignment judge, the defendant should be arraigned. 
At this time the Sheriff will advise the judge of the first 
available plea or trial date, or date for recording the 
complainant’s evidence, and the date will be allocated 
by the judge. The trial judge will then supervise the case 
management and list the matter for a pre-trial hearing. If 
the matter is not ready to proceed to arraignment on the 
first arraignment date, an arraignment date will be set 
before a judge. If reasonably possible the new arraignment 
date will be within 14 days.
The first arraignment judge will be advised in writing on 
the arraignment list if an extension order unders3A(4) of 
the Sexual Offences (Evidence and Procedure) Act is 
required.
The Deputy Sheriff is to maintain the Court Calendar with 
any matters that require a further extension and will draw 
that requirementto the attention ofthe trial judge orthe 
judge on arraignment.
Upon confirmation of a trial listing, associates are required 
to list a pre-trial hearing within 28 days to commence 
case management. The associate is required to notify 
the judge that an extension order may be required. 
Chief Justice Brian Martin 
Supreme Court ofthe Northern Territory

Supreme Court of the Northern 
Territory Practice Direction No 4 of 

2005
SITTINGS AT YARRALIN
I, Brian Ross Martin, Chief Justice ofthe Supreme Court 
ofthe Northern Territory of Australia, pursuant to Section 
13(2) ofthe Supreme Court Act, direct that the Supreme 
Court shall have power to sit and act at any time at 
Yarralin in the Northern Territory forthe transaction of 
any part ofthe business ofthe Court, orforthe discharge 
of any duty which by any law in force in the Territory is 
required to be discharged.
Chief Justice Brian Martin 
Supreme Court ofthe Northern Territory 
4 August 2005
Court of Summary Jurisdiction Practice 

Direction Callover
Background
In the past the Court of Summary Jurisdiction used the 
callover scheduled to 9:00 every morning as a vehicle for 
case management of files. This practice has not 
continued for a long time, however, there are current 
practice directions relating to the procedure at callover 
which are no longerfollowed:
Direction
Practice directions issued by former Chief Magistrate 
Gray ofthe 14th November 1995 and the 7th December 
1995 are revoked.
Hugh Bradley 
Chief Magistrate 
2 August 2005

Direction to all practitioners
APPEARANCES BEFORE THE JUDICIAL 
REGISTRARS
It has become a regular practice of firms to send graduate 
clerks and law clerks to the Court to do appearance work. 
As the practice has become prevalent and requests more 
frequent we have decided to give some guidelines as to 
the situation where it is appropriate for clerks to apply for 
leave to appearand when, in the ordinary course of events, 
leave might be granted.
It should be noted that these guidelines are just that and 
the Court always reserves its rights to grant or refuse 
leave on a case by case basis. It should also be noted 
that leave may be withdrawn at any stage and that each 
and every time a non-qualified person wants to appear 
on behalf of another leave must be requested.
Graduate Clerks
Graduate clerks (defined as those who have completed 
their undergraduate law studies and are in the process 
of completing their practical legal training prior to 
admission in the usual course of events may be granted 
leave to appear in the following circumstances:
1 To appear at the Crimes Victims Assistance list on 

Thursday afternoons
2 To appear on simple interlocutory applications eg 

applications for leave to file a summons to produce 
and consent adjournments or orders

3 At Small Claims pre-hearing conferences in the
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presence and underthe supervision of a fully qualified 
lawyer.

Note: Generally graduate clerks will not be given leave to 
appear on contested interlocutory matters without the 
presence and assistance of a supervising solicitor.
Law Clerks
Law Clerks may be granted leave to appear in the following 
circumstances:
1 To appear at the Crimes Victims Assistance list on 

Thursday afternoons
2 To appear on interlocutory applications for consent 

adjournments.
At all appearances clerks are required to have full 
knowledge ofthe matter on which they are appearing 
and are to be prepared to answer any questions the Court 
may have of them about the matter.
These guidelines have been put in place to ensure that 
the court is assisted by the person seeking to appear 
before it and to ensure that clerks are properly supervised 
while in Court.
Judicial Registrars 
8 August 2005

Practice Direction Volatile Substance 
Abuse Prevention Act 2004

The following practice direction is issued pursuant to 
section 21 ofthe Local Court Act and section 36 ofthe 
Volatile Substance Abuse Prevention Act and will apply 
from 4 August 2005.
Background
The Volatile Substance Abuse Prevention Act commenced 
on 1st of July 2005. Section 36 of the Act creates a 
power in the Local Court to issue a Treatment order over 
a person which will require a person at risk to attend a 
treatment program. Priorto any application being made 
the Minister must commission an assessment of the 
person and a report has to be received recommending 
that the person is a person at risk pursuant to the Act. 
Upon receipt ofthe assessment the Minister may make 
an application fora treatment order. The Application is to 
be in a form approved by the Chief Magistrate. 
Procedure
1 Any application for treatment order shall be in the 

form 7F ofthe Local Court Rules.
2 The Application shall be accompanied by a copy of 

the assessment report upon which the Applicant wili 
be relying in support ofthe application for treatment 
order.

3 The Applicant shall file as many copies of the 
application and accompanying documents to allow 
the court to seal and endorse adequate copies for 
notice to be given to the relevant parties to the 
application pursuant to section 37(2) of the Act.

4 Upon receipt of the application the Registrar wili 
endorse the application with a date and time forthe 
application to be heard no sooner than 28 days from 
the date ofthe filing. Once endorsed the Application 
shall be returned to the Applicant for service upon the 
relevant parties.

5 The Respondent to the application shall be the person 
alleged at risk and a copy ofthe application and the

assessment shall be served on the Respondent or if 
ajuvenilethe parent orguardian ofthatjuvenile.

6 The Application should also be served on the person 
who requested the Minister to do an assessment of 
the Respondent.

7 In addition to the Application and assessment the 
Applicant shall serve the relevant parties with a 
Statement ofthe Requirement ofthe Act as required 
pursuant to section 37(2) of the Act . A copy of a 
Notice of Appearance shall be attached to the 
Application served upon the Respondent and other 
parties to complete and file in the court.

8 Service of the Application and accompanying 
documents as set out in this practice direction may 
be deemed proper Notice pursuant to section 37 of 
the Act.

9 At the date and time endorsed on the Application the 
court may determine the application fortreatment order 
or make directions for further hearing should they be 
required.

10 If the Respondent is a person with a disability to which 
Rule 15 ofthe Local Court Rules applies then any 
application forthe appointment of a litigation guardian 
forthe Respondent should be filed and served priorto 
the first mention date ofthe Application.

Hugh Bradley 
Chief Magistrate 
4 August 2005

Practice Direction Return of Exhibits
The practice direction is made pursuant to section 95 of 
the Work Health Act and shall apply from 8 August 2005.
Background
The return of property and documents tendered at a 
hearing has in the past been dealt with on an ad hoc 
basis. The following procedure is to assist the more 
orderly return of those exhibits.
Procedure
1 Where documents and/or property tendered by a party 

or a solicitor for a party then the Court shall return 
those document or property to the solicitor orthe party 
themselves if unrepresented

2 Where the documents or property are produced under 
summons to the court by a person not a party to the 
action, whether or not they are tendered, then those 
documents or property shall be returned to that person 
at the cost ofthe party who summonsed them.

3 Exhibits shall not be returned until the appeal periods 
has passed and all appeal proceedings have been 
resolved.

Hugh Bradley 
Chief Magistrate
4 August 2005

Practice Direction Return of Exhibits
This practice direction is made pursuant to section 21 of 
the Local Court Act and shall apply from 8 August 2005. 
Background
The return of property and documents tendered at a 
hearing has in the past been dealt with on an ad hoc 
basis. The following procedure is to assist the more 
orderly return of those exhibits.
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Procedure
1 Where documents and/or property tendered by a party 

or a solicitor for a party then the Court shall return 
those document or property to the solicitor or the party 
themselves if unrepresented

2 Where the documents or property are produced under 
summons to the court by a person not a party to the 
action, whether or not they are tendered, then those 
documents or property shall be returned to that person 
at the cost ofthe party who summonsed them,

3 Exhibits shall not be returned until the appeal periods 
has passed and all appeal proceedings have been 
resolved.

Hugh Bradley 
Chief Magistrate

Federal Court Amendment Rules 
No 1 of 2005

Please find below an unofficial copy ofthe Federal Court 
Amendment Rules 2005 (No 1) which will be registered 
on the Federal Register of Legislative Instruments on 8 
August 2005. The Amendment Rules commence on the 
day after registration.
Acopy ofthe Amendment Rules will be available on the 
Internet from the ComLaw site at http:// 
www.comlaw.gov.au/
The Amendment Rules make the following amendments 
to the Federal Court Rules:
• support a new system for processing documents 

lodged with the Court through its electronic filing 
system;

• make it clear that any application made to the Court 
in its appellate jurisdiction which may be heard and 
determined by a single Judge will be heard and 
determined by a single Judge unless the Chief Justice 
directs otherwise or the application is made in a 
proceeding that has already been assigned to a Full 
Court;

• provide that, if leave to appeal has been granted, the 
Full Court hearing the appeal may revoke the leave to 
appeal (wholly or in part), impose conditions on the 
leave to appeal or vary any conditions ofthe leave to 
appeal;

• provide that a respondent to an appeal under section 
44 ofthe Administrative Appeals Tribunal Act 1975 
(Cth) (AAT Act’) must file any cross-appeal within 
the time limits prescribed by subsection 44 (2A) of 
the AAT Act;

• exempt proceedings under the Admiralty Act 1988 
(Cth) from the operation of Order 62 rule 36A, which 
provides for the reduction in the amount of costs 
(including disbursements) that might be recovered in 
certain proceedings;

• provide that the time for making an objection to an 
estimate pursuant to Order 62 paragraph 46 (3) (c), 
or for refusing a provisionally taxed bill and requiring 
a full taxation pursuant to Order 62 paragraph 46 (4) 
(c), will be 21 days from the date on which the notice 
ofthe estimate orthe photocopy ofthe provisionally 
taxed bill (as the case may be) is issued by the taxing 
officer;
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• provide that a taxing officer has powerto make a costs 
order against a party in respect of a part or all ofthe 
taxation process notwithstanding that the party is 
successful in obtaining a variation of at least 15% of 
the estimate of taxed costs or of the amount 
provisionally taxed in that party’s favour;

• provide that, where a party has filed a notice of 
objection to a costs estimate and withdraws the 
objection before the taxation or provisional taxation 
is finalised, the amount ofthe estimate is the amount 
for which a certificate of taxation may issue and the 
party who filed the notice of objection shall bear the 
costs of taxation of all parties from the date of service 
ofthe notice of objection to the date of notification of 
the withdrawal;

• replace Orders 69 and 69A and the associated forms 
with new Orders 69 and 69A and forms to more 
accurately reflect the legislative regime for Trans- 
Tasman proceedings under Part IMA ofthe Federal 
Court of Australia Act 1976 (Cth) and the Evidence 
and Procedure (NewZealand) Act 1994 (Cth);

• amend the amount of costs prescribed by item 24 of 
Schedule 2 to the Rules.

Philip Kellow 
Deputy Registrar 
Federal Court of Australia
4 August 2005

Conduct of Admiralty And Maritime 
Work in the Federal Court of Australia

The Chief Justice has issued a Notice to all practitioners 
which explains the arrangements and outlines the general 
approach to be taken to the conduct of Admiralty and 
maritime matters in the Federal Court of Australia.
A copy ofthe Notice is available from the Federal Court’s 
website http://www.fedcourt.gov.au/how/practicenotices_ 
nat01 .html.
Philip Kellow 
Deputy Registrar 
Federal Court of Australia
5 August 2005
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