
LAW AND JUSTICE ISSUES IN INDIGENOUS COMMUNITIES

Time for change
By Stewart O’Connell.

Stewart is a former Aboriginal legal services lawyer from 
the Northern Territory. In 2000, he was named national 
indigenous Children’s Lawyer of the Year by the National 
Children’s and Youth Law Centre.
What an arrogant and self-righteous legal profes
sion and society we have become. No matter how 
supposedly brilliant our legal or political minds 
how can any of us mount an argument that a 2000- 
year-old culture knows more about law and order 
than a culture that lived in relative harmony for 
over 40,000 years?

It is incredulous that we actually believe our own 
hype. We believe we can apply our infantile and 
immature methods to ‘fix’ a highly sophisticated 
and complex ancient system. We are on the verge 
of accepting that maybe if we ignore this system 
and send people to jail for longer then it will go 
away. Worst of all we seem to accept that this 
ancient system of laws is directly responsible for 
acts of atrocity.

Our current response goes beyond embarrass
ment. Firstly, we demonise Indigenous culture and 
Indigenous men. We lack compassion and under
standing. Then we think longer j ail sentences are 
the answer. We lack creativity and foresight. Then 
we think that we should treat everyone like the 
average stupid white male. We lack true aware
ness of culture and respect for diversity.

The worst atrocity is that many of us actually 
believe these things and even if we don’t, we still 
toe the line. It is time to turn this so called ‘debate’ 
on its head. Customary law is not responsible for 
child abuse or domestic violence. Customary law 
is about harmony and cohesion. It is the breakdown 
of customary law that is the problem. The sooner 
we understand this, the sooner we can focus on 
meaningful solutions.

Indigenous men are not hiding behind a ‘veil’ 
of customary law. There is no such thing as a 
‘customary law defence’. No offender in this 
country has ever been acquitted in court on the 
basis of customary law. The recent media hysteria 
suggesting otherwise and the subsequent govern
ment responses are ‘smokescreens’ designed to 
divert attention away from the failures of govern
ment and to advance the agenda of assimilation.

Traditional society wasn’t perfect. It had the same 
problems and conflicts that all normally functioning 
societies have. But for over 40,000 years it did not 
have to deal with petrol sniffing, youth suicide, 
endemic domestic violence and child sex abuse. 
The government and the legal system created the 
conditions for this state of affairs to exist and then 
they turned their back on it. Why is it that Brough 
made no mention of the seriousness of the issue 
until after Dr Rogers went public? Now the media 
coin it a ‘crisis’. It was a crisis years ago!

Wisdom dictates that we should have done three 
things by now. Firstly, as a nation, acknowledged 
our part in cultural destruction and sought forgive
ness. Secondly, identified the traditional power 
structures and communicated through them with 
the right people using their own language. Finally, 
established common goals and worked together to 
achieve them.

That we have achieved little real progress in these 
areas is an embarrassment to us all.

I challenge those who maintain that Aboriginal 
men are hiding behind a ‘veil’ of customary law 
to explain what they mean, substantiate it and 
provide actual examples.

The truth is that customary law has no connec
tion whatsoever to any form of abuse. Yes, it 
does involve physical sanctions and one has to be 
careful not to overly romanticise it. But it must 
be understood that these sanctions are for one 
purpose and one purpose only and that is to restore 
community harmony - not to inflict abuse.

Customary law actively prohibits adult men from 
having any sexual contact with pre-pubescent girls. 
There is no customary law that permits forced sex 
between a man and his ‘wife’.
Customary law has only ever been used in the 
courts as one aspect of mitigation. To say that 
defence lawyers would invent customary law 
completely ignores the reality that if a court is to 
take into account customary law, it must first be 
substantiated by evidence from relevant commu
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nity elders.

In the case of GJ customary law was relevant only 
to establish the context of the offence. The young 
woman, S, broke customary law. The law said that 
as she was recognised as GJ’s wife she was not 
to be seen to be intimate with other men. It’s a 
reasonable law and mirrors a law that we used to 
respect - thou shalt not commit adultery.

That she broke the law was a cause of some distress 
to the community. Elders gave evidence that they 
believed that their system of social cohesion was 
being destroyed and was being replaced with 
rampant promiscuity amongst the young people, 
often with community outsiders. The impact of 
this was that family structure was being weakened 
and the whole fabric of cultural life was under 
threat. Even S’s elderly grandmother assaulted 
her and ‘forced’ her to go with GJ such was the 
concern relating to S’s breach of customary law.

At the time S was considered by the Ngaringman 
people to be GJ’s wife and to be a woman. Imagine 
your neighbours telling you that your wife had sex 
with someone else. This is what happened. GJ 
understandably felt humiliated and angry. But it 
goes much deeper than this. The ‘promised bride’ 
system is a complex system designed to keep the 
society cohesive and to ensure that custodianship 
to land, information and ceremonies is maintained. 
GJ had taken S’s brother through ceremony. He 
consequently had lifelong reciprocal obligations 
with S, her brother and her entire family. S’s 
actions had delivered a serious blow to these 
cultural expectations.

This is the crux of the problem. We have allowed 
a state of affairs to develop where we have left one 
generation with certain cultural expectations and 
encouraged, consciously and unconsciously, the 
next generation to break those cultural expecta
tions. We have made no effort to prepare people 
for this dramatic change in law and order. In 
effect we have demolished the poles holding the 
bridge up without substituting alternative support. 
When people believe that their whole way of life 
and everything they believe in is under threat, 
and when there is no assistance for them to adapt 
then it is understandable they may act out with 
violence. Pre-colonisation actions like GJ’s would 
have been very rare. The reason for that is that the 
actions of S would have been just as rare. Every
thing would have happened differently.

What GJ did was inexcusable. But it cannot be 
looked at in isolation without considering his 
belief system. His English to this day is minimal

and is his fourth language. He was raised in a very 
strong traditional society and still regularly attends 
ceremonies and lives according to traditional law.

He was deeply affected by S’s actions. He believed 
he had to punish his ‘wife’. He believed that this 
was the way to ensure law and order would be 
restored, cultural obligations fulfilled and his 
position within the cultural life of the community 
preserved. His actions were those of a man strug
gling with change.

He also believed that S, as his wife, had no right 
to refuse sex. This was not a customary law issue. 
Let’s not forget that it was not that long ago in 
the dominant culture that it was not illegal for a 
husband to rape his wife. GJ did not argue that 
customary law in fact permitted him to have sex 
with S. He accepted that he had a choice as to 
how to respond and he chose poorly. He pleaded 
guilty to doing the wrong thing and no defence 
was argued.

The cultural context and the effect of GJ’s 
upbringing on his attitudes were put forward as 
mitigation. The Chief Justice could not and did not 
ignore these things. Nor did he ignore the effect on 
S and the horrific ordeal she endured. Nor did he 
ignore the plight of the Ngaringman people.

Chief Justice Brian Martin afforded the commu
nity enormous respect. Not many Supreme Court 
j udges would leave the comfort of their courtrooms 
to sit under a tree in 30 degree heat and listen 
patiently to community elders. The community in 
turn listened, through a female Indigenous inter
preter, patiently to him. It was reciprocal respect 
and education in action.

It was the kind of cultural respect that is not often 
seen in the courts, particularly the lower ones. 
Whilst in a practical sense it is often hard to 
achieve, I understand more than ever now that if we 
want meaningful outcomes, lawyers, magistrates 
and judges must really make more of an effort to 
understand and respect the underlying cultural 
fabric of each community and, where possible, 
incorporate it into the process (for a good example 
of this being done successfully see the case of The 
Queen v. James Gondarra). A bit of flexibility 
as far as procedural requirements are concerned 
wouldn’t hurt either!

In GJ’s case the sight of him being carted away in 
a police wagon was more powerful to the commu
nity than any time he actually served. They got 
the message. The men understood that they would 
have to consider their responses to the breakdown
Continued page 28...
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of traditional law more carefully and in a way that 
did not conflict with NT law.

Four months after he was released GJ was rounded 
up and re-imprisoned (he was not present at the 
appeal and had little understanding of it). Many 
thought the case had been finished and were 
confused and hurt as to why the Court - which had 
shown them respect by coming to their commu
nity and explaining everything - had then changed 
its mind five months later and 700km away. The 
feeling was summed up in a comment made to me 
by an old man from Yarralin who said

“They (‘whitefellas) are always doing that 
- telling us one thing to our face and then 
changing their minds behind our back".

The appeal satisfied the vengeance driven media 
and the wider public, but it has been a further blow 
to the self-esteem of that particular community. 
If the Ngaringman people of Yarralin had their 
own newspaper then this story would have been 
reported very differently. In our demented belief 
that we are always right we often forget there is 
a different perspective. In fact there are many 
perspectives. Black and white; old and young; 
male and female. All deserve a voice.

The Court of Criminal Appeal in fact endorsed 
the Chief Justice’s findings including his finding 
that GJ was unaware he was breaking NT law. All 
they decided was that the length of the sentence 
was wrong. The CCA stressed that it was still very 
appropriate to take into account the customary 
context and they did in fact take it into account 
to impose a sentence that whilst still significantly 
higher than the initial sentence, was less than that 
which would be imposed on a ‘paedophile’ in a 
non-traditional context.

Connecting this debate to customary law does 
nothing but erode respect that the dominant culture 
may have had for it. It also jeopardises possibilities 
for that law being strengthened, leamt about and 
utilised for creating real solutions. It also causes 
deep mental, emotional and spiritual anguish to 
traditional people. These people have a complex, 
intelligent and successful system of laws. Yet they 
constantly hear that their system is ‘rubbish’ or 
that it promotes wanton violence. This is deeply 
hurtful.

It is compounded by the demonising of Indigenous 
men.

The current ‘debate’ ignores the fact that Indige
nous men are suffering more than any other group 
in this country. The role of Indigenous women as

mother and nurturer is still largely preserved in 
modem society. The role of the Indigenous man 
as provider and protector has been decimated.

Indigenous men are suffering and a major symptom 
of this suffering is the abuse of others. Indigenous 
men are alienated and disempowered and in many 
cases fearful that they are being left behind by 
Indigenous women.

Many Indigenous youth are picking up on the 
demonising of Indigenous men. They no longer 
have respect for the older men that once upon a 
time they would have revered and leamt from.

This ‘demonising’ also ignores the fact that 
Indigenous women who are suffering also inflict 
violence or abuse onto Indigenous men and chil
dren or provoke it (much of this goes unreported). 
This is not a gender issue. We need to move the 
focus away from just saying that the rights of 
women and children are being infringed to taking 
a more holistic approach and say that everybody’s 
rights are being infringed.

Like Dr Rogers, I have recently become fed up 
with being a defence lawyer and have resigned. 
But not because I got sick of representing the 
perpetrators of violence (Dr Rogers’ comments in 
that respect are unfortunate as it encourages those 
who believe that demonising Indigenous men and 
incarcerating them is the solution to the current 
state of affairs. Dr Rogers’ passion is seriously 
misguided if she believes that bringing black men 
‘to book’ is going to make one iota of difference 
to the complex problems that exist).

I have nothing but compassion for those perpe
trators because I can see they are suffering so 
deeply that they are in a living hell. It may be an 
unpopular thing to say but perpetrators of violence 
are often suffering on a mental, emotional and 
spiritual level just as much as the victims of their 
violence. Of all the men I represented 95 percent 
were incredibly decent and loving human beings 
who had become dehumanized by extreme social 
disadvantage and substance abuse.

I briefly represented the young man who had inter
course with the seven-month-old baby, detailed 
by Dr Rogers. I was sick to the stomach by the act 
itself. But the young man was a virtual walking 
vegetable as a result of years of chronic petrol 
sniffing. It was impossible to hate him or see him 
as a monster. Sadly he will never get better.

Sometimes when I mention I have this compas
sion people say to me ‘what if that baby was your
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child?’ My response is that if I got to the offender 
first I would probably want to kill him. That’s a 
natural response - although I would like to think 
that my main concern would be the healing of my 
child and that over time I would develop some 
forgiveness.

That is why we have an independent and impartial 
system of law. As a civilized society we made 
the choice that we wanted justice. Not vengeance 
or retribution, but justice. The Government and 
media seem to have confused ‘justice’ as meaning 
punishment. It doesn’t. It means a consideration 
of all the factors and a disposition that benefits 
the victim, the offender and the whole community 
(that includes the family of the offender as well 
as the victim). We have lost sight of what justice 
really is.

We have also lost sight of the fact that within the 
framework of ‘one law for all’ there must be the 
flexibility to consider individual circumstances 
including cultural matters. The Government itself 
is breaking the rule of law by threatening to further 
erode the independence of the judiciary.

A more enlightening question is what would you 
do if an offender was your child? More than likely 
you would try and help him/her to rehabilitate. 
Given that in communities everyone has a relative 
who is an offender and everyone has a relative 
who is a victim it is clear that an approach that 
heals the whole community is required.

It sickens me in this day and age we still view 
locking up ‘blackfellas’ as the answer to all 
problems. It is true that communities need to be 
protected from some ‘serial’ offenders. Jail can 
also be a useful short-term measure by removing 
from the community troublesome elements. 
But it is not a long-term solution. This country 
has been locking up ‘blackfellas’ at a stunning 
rate for decades. Currently 80 percent of the NT 
prison population is Indigenous. Put that in a 
context where the prison population is four times 
the national average on a per capita basis and it 
is obvious that the current approach is an abject 
failure. And the situation is getting worse. We 
are supposed to be the clever country. So why are 
we so blind to seeing that locking up people who 
are suffering severe social disadvantage not only 
doesn’t work but in fact worsens the problem?

The politicians and the legal profession need 
to appreciate that the truth is that nothing has 
furthered the destruction of Aboriginal people 
more than police, courts and jail! Thankfully we 
are slowly, albeit reluctantly in many quarters, 
moving towards methods of restorative justice.

But even these will fail unless we take into account 
the cultural gap and see things from an Indigenous 
perspective.

Film maker Rolf de Heer recently had this to 
say about his experiences in Amhemland when 
making the film Ten Canoes:

"It was the most foreign country that I've 
ever been to. I've been to many countries in 
the world and I was more culturally adrift and 
had less cultural connection than anywhere 
I've ever been. And here it was in our own 
backyard. It was just astonishing... It was a 
parallel universe. ’’

I think a lot of Territorians who have some expo
sure to traditional persons think they know about 
customary law and culture. But this is bullshit. For 
the last 11 years I have worked as an ALS lawyer 
throughout the NT. I am also connected by blood 
to three Indigenous women, my half sisters, and 
five Indigenous children, my nephews and nieces 
and have been ‘ adopted’ into numerous Indigenous 
families. Even with that background, if customary 
law is a mango tree then my knowledge is limited 
to one leaf.

This is where we should all be starting from. It is 
time for us to make a determined effort to listen, 
really listen, to those who do know the law.
A good start is to read ' Why Warriors Lie Down 
and Die' by Richard Trudgeon. The book is a 
collaborative effort between Trudgeon, who has 
made the effort to leam the Yolngu language and 
culture, and the Reverend Dr Djiniyini Gondarra 
OAM who, as well as being a respected traditional 
lawman, is educated in the ‘balanda’ (white) 
ways.

This book describes how the Yolngu of Amhem
land have a completely different world view to 
that of the dominant culture and how this impacts 
upon their daily lives. It also describes the deeply 
rich and highly intellectual culture of the Yolngu 
people. It makes a strong case for the proposition 
that if the dominant culture used the cultural base 
and world view of the Yolngu people as a starting 
point for designing relevant programs then there 
would be a much greater rate of success.

Yet the dominant culture wants to do away with 
bilingual education and even ban any cultural 
learning in schools.

There is nothing that gives people more pride 
and self-esteem than their own culture. Yet some 
people refer to these communities as ‘cultural

Continued page 30...
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museums .

These are living, rich and vibrant cultures. They are 
not museums. They don’t need to be ‘preserved’. 
They need to be respected, understood and encour
aged and assisted to grow and adapt. Culture is a 
living and dynamic thing. It can change. But its 
essence - language, history, connection to land and 
certain rituals - must remain strong. There must be 
ways to create economically sustainable remote 
communities using a cultural base as a foundation. 
We just have not put enough effort into this.

The Law Reform Commission of WA recently 
produced a comprehensive discussion paper on 
customary law in that state. The scope of this paper 
embarrasses any efforts made in the NT to under
stand and respect customary law and it should be 
compulsory reading for all of our lawmakers (it 
is available at http://www.lrc.justice.wa.gov.au/ 
under ‘publications’ and ‘reports’).

The paper recognises that if realistic positive 
changes are going to be made then two things are 
absolutely vital. Firstly, Indigenous people in each 
relevant community need to play a significant role 
in the development of solutions. Secondly, to be 
effective, solutions need to have a strong cultural 
base. Supporting (and in some cases restoring) 
customary law and its traditional structures is the 
most effective way of addressing the crisis that 
exists in many communities today. This is an 
achievable goal. Customary law, like any law, can 
be adapted so it is not inconsistent with the laws 
of the dominant culture. The dominant culture 
can also make changes to its law to remove any 
conflict (the LRCWA Discussion Paper makes 
some suggestions to this end - in particular an 
interesting suggestion to allow consent to harm in 
certain circumstances thus removing obstacles to 
bail for ‘payback’ purposes).

In the history of the NT there has been only one 
successful rehabilitation centre for petrol sniffers. 
And it was not a government model. It was a 
cultural model and it has been a huge success. Not 
only that but it has been a success despite having 
minimal funding and infrastructure. Since Mt 
Theo started operating there has been virtually no 
petrol sniffing in Yuendumu. It is a testament to 
the fact that if you don’t have a strong culture and 
leadership then all the money and infrastructure in 
the world won’t solve anything.

I believe there are three important commonalities 
to realistic change. The first stage is healing. Even 
the Pope has recognised that acknowledging fault

by one party and forgiveness by the other is essen
tial to resolving conflict. John Howard’s refusal 
to apologise for past wrongs, for political reasons, 
will linger in the psyche of the Indigenous people 
for a long time.

The second stage is mutual understanding. There 
needs to be mutual respect and a two-way learning 
process. This can only happen if the appropriate 
Indigenous leaders of each community are sought 
out and listened to - in their own language if that 
is their first language. Only then will the dominant 
culture know how they can provide appropriate 
support and only then will Indigenous people know 
which aspects of their culture need to be adapted 
or altered and which parts need to be supported 
and strengthened.

People and corporations who are willing to leam 
Indigenous culture and spend considerable time in 
communities need to be encouraged and supported. 
The rate of burnout of talented and dedicated 
people is currently unacceptable.

As far as the legal profession is concerned the 
courts need to make more of an effort to understand 
and appreciate the superhuman efforts required 
of, and more often than not successfully achieved 
by, ALS lawyers. I cannot think of too many 
other jobs with such challenging work conditions, 
prodigious output and enormous stress that attract 
such meagre appreciation and financial reward 
(for a typical day in the life of an ALS lawyer read 
Glen Dooley’s article in this edition - page 31).

The final stage is the mutual development of 
radically different solutions with an emphasis on 
compassion and moving forward. At present we 
are obsessed with vengeance and jail. Our anti
quated legalistic views have run their course and 
we now need to dig into a deeper wisdom to find 
new ways of dealing with crime.

When apartheid ended in South Africa, Bishop 
Desmond Tutu and others set up the Truth and 
Reconciliation Commission. The concept was that 
those who had committed atrocities during apart
heid would be immune from prosecution if they 
truthfully confessed their crimes in front of the 
persons affected and/or their families. No punish
ment but a powerful healer for the community 
nonetheless. The effect on a victim of a perpetrator 
acknowledging wrongdoing cannot be underesti
mated. Why not have a similar process developed 
within communities specifically targeting sexual 
abuse? Why not encourage offenders to come
Continued page 35...
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forward by making them immune from prosecu
tion and offering them assistance to rehabilitate? 
The potential result is that rather than catching 
and successfully prosecuting a tiny percentage 
of offenders you may rehabilitate a significant 
percentage and stop the cycle. Of course, running 
side by side with this, you would have intense 
healing and counselling for victims - something 
that offers them more chance of leading a produc
tive life rather than pretending that the court system 
and punishment will make them better.

It really all starts with a change in attitudes. This 
country needs more compassion and determina
tion. It needs to start fixing people before it starts 
fixing laws and programs. I passionately and 
desperately hope that some good comes out of this 
‘debate’. I hope that in the NT especially attitudes 
can change.

At present it seems that there is only a handful of 
enthusiastic people, Indigenous and non-Indig- 
enous, who are dedicated to serious change. The 
Yolngu recently invited the profession to a law 
ceremony at Galiwinku. It was reasonably well 
attended (with the exception of the Magistrates). 
The message from the Yolngu is we have our 
own parliament, our own legislature and our own 
police - can you please recognise these things and 
formally support them. Wouldn’t it make sense to 
explore this request rather than just impose a police 
officer upon them? Are we so paternalistic and 
patronising to think that Indigenous people cannot, 
if given the proper support, maintain their own law 
and order? We have done none of these things and 
we continue to head in the opposite direction.

I will never forget a powerful scene in the movie 
‘Hotel Rwanda’. The protagonist, a Rwandan Hotel 
Manager, views horrific scenes of genocide filmed 
by a foreign journalist. With tears in his eyes he 
thanks the journalist and says ‘now the world will 
surely come to our aid’. The journalist looks at him 
with a mixture of compassion and despair, shakes 
his head and says ‘Paul, most people will say ‘oh 
that’s terrible’ and then go back to eating break
fast!’ We cannot once again let this become our 
Rwanda. We cannot allow the violence, sickness 
and despair to continue. And we cannot allow our 
tired old responses to promote cultural genocide. 
The time for change is now!

Anyone who wishes to contact the writer may do 
so at compassion determinationfalhotmail. com

Searching 
for students 
made easy

A new job search website, specifically for 
legal employers, has recently been launched. 
ALSAnet is a unique site that allows 
employers to directly advertise employment 
opportunities to Australian law students, 
free of charge.

ALSAnet is a new initiative of the Australian 
Law Students' Association (ALSA), which 
represents 28,000 law students nationwide. The 
ALSAnet website (www.alsanet.asn.au) acts 
as a central repository of jobs available to law 
students, such as graduate positions, paralegal 
jobs or even unpaid opportunities.

ALSAnet allows Northern Territory practi
tioners to advertise positions to students living 
locally and from interstate. ALSA’s organisa
tional council is compnsed of 31 different law 
student societies at Australian universities. This 
means that the website is visited by a diverse 
range of students throughout Australia - that 
makes for a wide group of potential employees 
for firms to access.
Registration as an employer on the site is 
a simple process that takes a few minutes. 
Employers can advertise positions with 
the click of a button, and have the option of 
receiving online applications via the site. It is 
also possible to cap the number of applications 
received and specify the residence of applicants 
(for example, to limit applications to Northern 
Territory residents).

The site is designed to save practitioners valu
able time. It is also an effective way of reaching 
students studying externally or on a part-time 
basis, who are often absent from campus.

If you are looking for a graduate, paralegal or 
volunteer in the near future, ALSAnet removes 
the time and cost associated with advertising. 
Take advantage of this opportunity for your 
practice by visiting www.alsanet.asn au today. 
Registration as an employer on the site is even 
possible without current vacancies.

Further enquiries can be made to Amanda 
Rowell, ALSA Vice-President, via email to 
\p tin <v alsa.asn.au.
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