
political leadership, the community can act to get 
the parliament to do its job, to protect the traditional 
rights of all in Australia.

We are here to invite the people of the Northern 
Territory to join us.

An idea whose time 
has come... a Human 

Rights Act for Australia
By Colin McDonald QC, William Forster 

Chambers, Darwin.
A speech delivered at the Northern Territory/ launch 
of New Matilda's Human Rights Act for Australia 

Campaign held on Friday 21 July 2006 at the 
theatrette of the Museum and A rt Galleryt of the 

Northern Territory.

Tonight, on the edge of the Arafura Sea on a cool 
Dry Season evening in the civilised space of the 
Museum and Art Gallery of the Northern Territory, 
we come together to discuss and endorse an idea 
bom out of the anxiety and despair of the last ten 
years Tonight, by our presence and participation 
we are engaged in the launch of an important idea in 
contemporary Australia. The idea is not new, but it 
now has an urgent contemporary7 resonance. Tonight 
we come together to launch in the Northern Territory 
an idea whose time has come - a Human Rights Act 
for Australia.

I am honoured and proud to have been invited to 
participate in this launch. The invitation, which I 
readily accepted, caused me to reflect on the expe
riences we have witnessed recently in Australia, 
especially here in Australia's north. Recent experi
ences of those of us who live in Australia's north 
attest so eloquently why Australia now needs a statu
tory Human Rights Act of a kind advocated by the 
New Matilda Campaign.

The idea of a Bill of Rights for Australia is not new; 
it has been the subject of debate in Australia in the 
past. Those against an entrenched statutory or consti
tutional Bill of Rights pointed to Australia’s then 
justifiably proud history of protection of liberties 
under the common law and our protections against 
majoritarianism in the Senate and the Australian 
Judiciary which -shapes the common law and inter
prets statutes consistent with the common law and 
international standards. A decade ago the 'Noes' 
prevailed.

Not so today in light of what we have witnessed over 
the last ten to twelve years. Profound changes have 
occurred in Australian society such that the checks 
and balances assumed in the debate a decade or more 
ago no longer operate:

The Government now controls the Senate.

The UN Human Rights Committee has found in 
no less than ten reported decisions that Australia 
has been in breach of the fundamental human 
rights of persons living in Australia.1

The Australian Government has not acted on the 
recommendations or findings of the UN Human 
Rights Committee and effectively ignores the 
procedures under the First Optional Protocol and 
used by Australian and others living in Australia 
seeking to have the violations of their human 
rights vindicated.2

The Australian High Court has demonstrated itself 
to be incapable of achieving a balance between 
basic civil liberties and executive action. In Al- 
Kateb v Godwin (2004) 219 CUR 562 the High 
Court, not having any Bill of Rights to use like 
all other final Courts of Appeal in the Western 
world, was unable to interpret the Migration Act 
in a manner that avoided the indefinite detention 
of a stateless man and thus prevent the possibility 
he spend the rest of his life in detention without 
any Court supervision. The result was described 
as "tragic” by one of the majority. The case of Al- 
Kateb highlights the decline of the judiciary as 
an effective bulwark of safeguarding individual 
human rights and its limited capacity or prepared
ness to keep a check on government action that 
contravenes human rights.

I first read Al-Kateb v Godwin with Father Frank 
Brennan SJ sitting around a pool at Sanur Beach, 
Bali just after meetings with the East Timorese 
Truth and Reconciliation Commissioner, Isabel 
Gutteres. So appalled and so concerned were we 
with the implications for human rights which 
flowed from the majority judgments in Al-Kateb, 
what more could we do to register our protest 
and alleviate our powerlessness, but order more 
Bmtang beer, dingin sekali of course!

Australian citizens have been wrongly deported 
or taken into immigration detention and subjected 
wrongly to incarceration due to blunders and 
mistaken decisions by DIMIA officers.

Australians not even suspected of any crime can 
have their phones tapped by Commonwealth 
officers.

Concerns expressed by many, including the 
Uaw Council of Australia, about the raft of anti 
terrorism laws introduced as part of the "war on 
terrorism" have been found by the Security Uegis- 
lation Review Committee in its Report of June 
2006 to be justified. The Committee (picked by the 
Government) found that some part of the amend
ments introduced to the Criminal Code appeared
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to have a disproportionate effect on human rights 
and could be subject to administrative challenge. 
The Committee also recommended the repeal 
of some new anti terrorism offences such as the 
offence described as "associating with terrorist 
organisations'’ as transgressing the fundamental 
right of freedom of associating and ordinary 
family, religious and legal communication. The 
Committee’s conclusion that the association 
offence was such an "interference with human 
rights as to be” disproportionate to anything that 
could be achieved by way of protection of the 
community if the section were enforced.

By media release on 15 June 2006, the very day the 
Attorney-General tabled the Security Legislation 
Review Committee report in the House of Represent
atives, Mr Ruddock (on behalf of the Government) 
said, "We not believe there is any justification for 
removing the association offence.”3

Without any debate, the Government had already 
rej ected a key recommendation of its own Committee 
which sought to alert the Government to a serious 
risk of a fundamental breach of human rights.

Here in the Northern Territory we have witnessed 
firsthand many events that cry out for a Bill of 
Rights. I will refer to just three cases in which I and 
others in this theatre were involved that arose out 
of tlie Northern Territory to make the point that the 
protection of human rights is not just a lofty abstract 
concept, but involves on our doorstep real people, 
often desperate people who are vulnerable, usually 
powerless and indigent.

THE CHU KHENG LIM CASE
The first case involved the boat loads of Cambodian 
asylum seekers who fled the return of the murderous 
Pol Pot regime and the Khmer Rouge in Cambodia 
in 1989. The Cambodians arrived by boat in our 
northern shores between November 1989 and 31 
March 1990 and were brought to Darwin. Many here 
came to their aid. The Cambodians’ suffering was 
obvious to all of us who met them.

Refugee applications were made by lawyers 
volunteering their services which were only to be 
interrupted by the removal to Port Hedland of all 
the Cambodians. Applications were made in the 
Federal Court for the release under established legal 
precedent. On the evening before the hearing of the 
release applications before Justice O’Loughlin in 
the Federal Court, the Federal Parliament passed the 
first of the Mandatory Detention laws preventing 
the Cambodians from release. This gave rise to the 
Fligh Court challenge in Chu Kheng Lim v Minister 
for Immigration (1992) 176 CLR 1 in which it was 
found, (at page 22) that the continued detention of 
the Cambodians in immigration detention after the

burning of their boats was unlawful. Nevertheless, 
the mandatory detention laws were held to be valid.

Having exhausted all domestic remedies, an appli
cation was made by one of the Cambodians to the 
UNHRC in A v Australia.4 Mr A alleged a breach of 
his human rights by being held in mandatory immi
gration detention for over four years.

The UNHRC found that Mr A's indefinite detention 
was arbitrary and a violation of Article 9 (1) of the 
ICC PR and that Australia had violated Mr A’s right 
to have his detention reviewed by a Court contrary 
Article 9 (4) of the ICCPR.

Australia’s response to file UNHCR in December 
1997 was to formally reject the Committee's find
ings and refused to compensate Mr A.5

For fifteen years after Chu Kheng Links case the 
mandatory detention regime saw every asylum 
seeker arriving by boat, whether man, woman and 
child, go into detention in the gulags that have sprung 
up around Australia - Port Hedland, Curtain, Baxter 
and Woomera. The term "hellhole” given by former 
Prime Minister Malcolm Fraser to the Woomera 
detention centre aptly fits all of them as subsequent 
Federal Court cases have shown.

A Human Rights Act of the kind advocated in this 
Campaign would have shortened the agony of those 
fifteen years and seen necessary' policy adjustment; it 
would have saved many children from suffering the 
privations of immigration detention.

THE MINASA BONE CASE
The second case by way of example was the appli
cation by file Director of the NT Legal Aid Service 
Suzan Cox for habeas corpus directed to the Captain 
of HMAS Geelong and the Minister for Immigration 
in Cox v Minister for Immigration & Anor (2003) 
143 NTR 10. The case demonstrated the disturbing 
lengths a Government is prepared to go to ensure 
asylum seekers do not get to make a claim for protec
tion in Australia.

Many here will recall in November 2003 file arrival 
by boat of 14 Kurdish asylum seekers on Melville 
Island on the vessel Minasa Bone. Some of them 
went ashore and were fed by local Aboriginal inhab
itants. The quiet arrival of the Minasa Bone led to a 
flurry' of Government activity. The Howard Govern
ment announced tlie excising of Australia's offshore 
islands including Melville Island.6 The Government 
then directed that the navy tow the Minasa Bone 
back to Indonesia.

Melville Island Airport was closed and a 3000 metre 
exclusion zone was proclaimed around the island to 
keep the media and everyone else away.

Continued page 14...
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An idea whose time has come... a Human Rights
Act for Australia cont...

The Director of the NT Legal Aid Service, Suzan 
Cox, and Ms Jennifer Devlin made inquires of 
DIMIA to seek access to the Turkish Kurds to see 
if they wanted to make a refugee application. Ms 
Cox and her solicitors got nowhere and brought 
habeas corpus proceedings before Justice Mildren in 
the Supreme Court. Evidence tendered on behalf of 
DIMIA revealed that a joint DIMIA and AFD team 
had gone aboard the Minasa Bone on 6 November 
2003 and conducted interviews with the crew 
and passengers "to elicit intelligence information 
regarding people smuggling”. The main DIMIA 
witness, Mr John Eyers, Assistant Secretary', Legal 
Services and Litigation Branch, DIMIA, was asked 
the obvious question whether any of the persons on 
board has asked for assistance. Tlie answer given 
was: "Not to my knowledge, Your Honour.” Mr 
Eyers corrected this shortly after to: "I don’t know 
whether they did or not”.7

In his reserve judgement Justice Mildren found (at 
page 12 of his reasons) that Ms Cox and her officers 
were "deliberately given the run around” by the 
Minister for Immigration and his officers. Elis Flonour 
concluded that in respect the pronouncement of the 
3000 metre exclusion zone over Melville Island and 
attempts to prevent the media from coming near the 
Minasa Bone: "Behaviour of this kind usually implies 
that there was something to hide.”8 His Honour also 
observed in respect of the evidence given by Mt 
Eyers:

“Mr Eyers was asked specifically why Ms Cox's 
request to seek access to those on board the vessel 
was not acceded to. He replied that it was normal 
procedure that unless a person requested legal 
assistance it is not provided. He said that he did 
not know whether any of the persons concerned 
had asked for legal assistance or not and did not 
know whether any of them had asked for asylum. 
Even allowing for the urgency under which this 
affidavit was sworn I found it incredible that the 
(Commonwealth’s) principal witness could not 
answer these questions ”,9

Predictably, DIMIA spin doctors went to work. They 
tried to do a job on Justice Mildren’s judgment and 
findings. They published that the temporary closure 
of the Melville Island Airport and the exclusion zone 
was "to protect the privacy of those on board the 
Minasa Bone”.

The Foreign Minister and the Minister for Immigra
tion issued a joint press release two days after the 
evidence before Justice Mildren which stated: "The 
passengers on board the Minasa Bone did not claim

asylum in Australia”. Yes they did. Investigative 
journalists interviewed the Kurds in Indonesia and 
reported there was no doubt the Kurds has made 
claims for asylum in the interviews conducted by the 
DIMIA/AFP team. The facility of the joint media 
release was confirmed before a Senate Committee 
on 25 November 2003.ll;l

The Minasa Bone case and the absurd excision of 
Melville Island as being part of Australia highlighted 
what was then thought were the extreme policy lengths 
the Government was prepared to go in immigration 
policy area involving asylum seekers. It highlighted 
how the rights of individuals could be ignored. 
Tlie current Migration Act amendment legislation 
introduced hurriedly on 11 May 2006 in response 
to the asylum claims of the 53 West Papuans who 
landed near Mapoon in Queensland which would 
see the whole of the Australian mainland excised for 
asylum purposes. Why be a signatory to the Refugee 
Convention when we effectively deny the primary 
obligation under the Convention?

On 20 June 2006 the Law Council of Australia 
warned that the expansion of offshore detention and 
processing facilities could create Australia's own 
version of "Guantanamo Bay” for asylum seekers 
guilty of nothing more than entering Australia 
without a valid visa.11

Abuses of human rights over the last decade are not 
confined to those foreigners who seek asylum on 
our northern coastlines. The inquiry conducted by 
former Federal Police Commissioner, Mick Palmer, 
revealed widespread abuse of the human rights not 
just of asylum seekers, but also Australian citizens. 
The wrongful detention of Ms Cornelia Rau and Ms 
Vivian Alvarez Solon being but two of the blunders 
he reviewed and highlighted to an aghast nation. 
Mick Palmer found that within DIMIA there was an 
entrenched culture that contributed to mistakes.

Where the mistakes include the wrongful deportation 
and detention of Australian citizens with no prospect 
of Court review, what reasonable person can say 
that a Human Rights Act of the measured kind now 
advocated is not a sensible step for any government 
to introduce mindful of its responsibility to its own 
citizens.

MR T’S PLIGHT
And let us not forget the Commonwealth Ombuds
man's report this year on Mr T. Mr T migrated to 
Australia with his family in 1989 and became an 
Australian citizen. He was wrongfully detained no 
less than three times in March 1999, from 17 January 
to 16 September 2003 and for good measure from 17
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to 22 October 2003 - a total of253 days. Mr T’s poor 
English skills, mental illness and ethnic background 
contributed to DIMIA officers' decisions to detain 
him and to hold him in detention as a suspected 
unlawful non-citizen.12 Tlie Commonwealth 
Ombudsman continues to plough his way through 
201 cases of persons who may have been wrongly 
placed into immigration detention.13

THE BALI 9 CASE
The third case involves the so called Bali 9 arrested 
at Denpasar Airport by Indonesian Police. The 
trials of the Australian accused in Bali and Federal 
Court proceedings brought in Darwin early this year 
revealed:

- At least seven of the Bali 9 were imder surveil
lance in Australia before they left Australia;

- Parents or an intermediary sought to have the 
AFP stop or warn Scott Rush from going to Bali 
and participating in anything illegal or wrong;

- The AFP ignored the parent's request;

- The AFP liason officer in Bali, on instructions, 
alerted Indonesia police to the existence of the 
drug couriers and (in writing) requested assist
ance and to take whatever action you consider 
necessary.

- The nine were arrested "red handed” so to speak 
on 17 April 2005 at the Denpasar airport and the 
Melasti Hotel.

- They were immediately detained under primary 
Article 82 of the Indonesia Narcotics Code which 
carries the potential death penalty.

- AFP co-operated with the INP until about August/ 
September 2005 under a practical guideline 
drafted for a common law system rather than a 
civil law system where cooperation can be given 
in death penalty charge situations up until charge. 
In common law countries you are charged at the 
time your liberty is first interfered with - or soon 
after arrest. In civil law countries a person is 
charged only at the beginning of the trial.

- In essence, to use the evocative words of a 
journalist covering the Bali nine case - 9 young 
Australians were hung out to die by tlie AFP.

- The AFP Commissioner still defends the actions 
of the AFP and brands any help that the AFP 
might have given to Scott Rush’s parents is acting 
"dishonourably” and "corruptly”. Whatever 
happened to that aspect of policing called crime 
prevention? Since when is it dishonourable for a 
police officer to warn?

- The arrest, detention, trial and sentence process 
seemed to achieve little for everyone involved, but

a fundamental value of our society was exposed 
and compromised - Australian citizens getting 
tlie death penalty, as two of the Bali 9 did.

- Australia abolished the death penalty in 1973. 
That great refomiing Prime Minister Gough 
Wliitlam moved tlie legislation through the 
House of Representatives. The Bill was passed 
by an overwhelming majority in both Houses on 
a conscience vote. The essential reasons for the 
abolition being the barbaric nature of tlie death 
penalty, uneven imposition and its demonstrated 
lack of deterrent value!

- Australia signed the Second Optional Protocol on 
Civil and Political Rights aiming at the abolition 
of the death penalty in October 1990. This combi
nation of formal domestic and international acts 
declared to the world that Australia is opposed to 
tlie death penalty and committed to its abolition 
worldwide.

Nowhere in Australia could any AFP or other 
agency or officer expose an Australian citizen (or 
anyone else for that matter) to the death penalty. 
In our treaty relationships Australia makes provi
sions for reserving assistance in criminal matters 
where the death penalty can be imposed and the 
Attorney-General or his delegate in writing is made 
accountable.

Yet the Bali 9 case shows that AFP can just dob 
Australian citizens in to foreign police agencies 
knowing there is a probability of the death penalty 
being imposed.

Many Australian parents felt the agony of the parents 
of the Bali 9 and realised that this could happen to 
any ordinary Australian family. Again, a Human 
Rights Act could help bring deficiencies to light in 
this context.

The New Matilda draft Fluman Rights Act is restrained 
and measured; it contains some practical checks and 
balances that are sensible and constructive in the 
light of our experiences over the last decade or more. 
The draft Act ought to have appeal to any govern
ment mindful of its citizens’ ordinary freedoms and 
wanting to avoid passing shoddy laws.

In this age of terrorism offshore and the potential 
for it even in Australia, we are of course mindful 
of national security. But let us not destroy the 
very freedoms that are at the heart of a democracy 
which gives Australia its distinctive vitality. We do 
not want to see children locked up in immigration 
detention. We do not want to see our own citizens 
wrongly deported, arrested and detained. We do not 
want to see our citizens dobbed in by the Australian 
Federal Police and exposed to the death penalty.

Continued page 16...
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We need some checks and balances to deal with the 
mistakes that get made and the practical and tragic 
human consequences of ill considered policies.

We, Australian citizens living in the Northern Terri
tory are entitled to say to our Governments - let us 
be secure and let us also enjoy our basic freedoms. 
Let there be respect for our citizenship. That requires 
some measured checks and balances. A Human 
Rights Act for Australia helps provide those checks 
and balances.

Tlie idea for a Human Rights Act for all Australians 
is an idea whose time has come.
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Why Indigenous 
Australia needs Human 

Rights Legislation
By Sharon Payne, CEO of the North Australian 

Aboriginal Justice Agency.

I had not been a fan of having a prescribed set of 
rules to promote or protect human rights, believing, 
rather naivety perhaps, that 'we all know what they 
are' and can count on learned women and men in the 
judiciary to uphold them.

I did believe that until I was part of the ACT Bill 
of Rights consultation process and saw by the many 
"I'm all right Jack” responses by mainly middle-class 
white men, my confidence was sadly misplaced.

As Magistrate Terry Higgins said (in his article in 
Lawyer's Weekly 30 June 2006)

“...the judiciary/ is needed more than ever to 
stand up for individual's rights against the tide of

public opinion ”.

I would argue that not only the judiciary is needed to 
do this - with more and more of our rights, our liber
ties and protections being eroded (and who hasn’t 
been affected by those humourless, fear-driven, 
power-mad, self-important airport officials), those of 
us who can see through the hyperbole and nationalist 
ranting must also stand up.

The truth often lies hidden and in the case of Indig
enous Australians

As Martin Luther King said:
“the ultimate measure of [people] is not where 
[we] stand in times of comfort and convenience 
but where we stand in times of challenge and 
controversy. ”

I would also say that a country's worth is not meas
ured by its wealth in dollar terms or what is ripped 
out of the ground or even whether 'leaders’ get 
invited to the White House; rather it is measured by 
how well the most vulnerable and disadvantaged are 
treated. From the perspective of Aboriginal people, 
it could be argued then that Australian is not worth 
much at all.

It may seem a dichotomy that we the colonized 
should be calling on the colonizers to protect our 
rights as citizens but realty what choice do we have? 
The conditions for Aboriginal people are worse than 
anything witnessed in the world, at least according to 
our volunteer international students from the US and 
a lawyer from the UK who have worked in Africa 
and Asia. And it doesn’t need a visit to a remote 
community to see the disgraceful conditions. Just 
one mile from the Darwin CBD in a town camp called 
One Mile Dam, our volunteers witnessed some of the 
worse human rights abuses in terms of provision of 
adequate housing, running water or electricity - the 
only difference between this and other 'suburbs' in 
Darwin is this one has only Aboriginal inhabitants.

So yes I do believe we need a human rights act 
to protect the vulnerable and disadvantaged in 
Australia, a human rights act to guide the courts and 
the lawmakers -1 just wish we didn't.

Australian Human 
lights Bill - Darwin 

launch
Address by Tony Fitzgerald, Anti

Discrimination Commissioner.

In the context of New Matilda's campaign, I want 
to share with you why I took on the job of Anti 
Discrimination Commissioner

I’ve had the job for about three years after practising
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