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On the 15th May, Dr Nanette Rogers the Senior 
Crown Prosecutor in the Alice Springs office of 
the Northern Territory DPP was interviewed on 
the ABC’s Lateline program. She spoke of some 
of the distressing cases my Office deals with all too 
regularly, involving violent and sexual offending 
against Indigenous women and children. Her 
statements have been sensationalised and misin
terpreted by some media commentators and the 
issue of what part Indigenous customary law does 
or should play in the sentencing process has now 
become a source of political difference between 
the Commonwealth and a number of the States 
and the Northern Territory.

Dr Rogers has conducted extensive research in the 
area of child sexual assault and Indigenous family 
violence in the Northern Territory. In preparation 
of this paper I have relied heavily on the material 
contained in her unpublished paper presented at 
the George Munster Forum UTS 2001 reporting 
Race, Sex and Violence and her unpublished paper 
presented at the National Police Commissioners' 
Conference, Sydney, October 2005, Child Sexual 
Assault and Some Cultural Issues in the Northern 
Territory!.

I am indebted to Dr Rogers not only for the quality 
of her research but also for her dedication to work 
day in day out at the coal face in the courts of central 
Australia.

My objective is to put some of the important issues 
addressed by Nanette Rogers in perspective, by 
first highlighting the factors that are contributing 
to the high rates of Indigenous incarceration in the 
Northern Territory and then addressing some of 
the particular difficulties my Office experiences in 
prosecuting cases involving Indigenous victims and 
witnesses.

I will also argue that courts in the Northern Territory 
are sending the correct message to Indigenous men, 
namely that:

Aboriginal women, children and the weak will be
protected against personal violence insofar as it

is within the power of the court to do so.
Wurramurra [1999]
105 A Crim R 512 at 520

FACTORS DRIVING THE HIGH 
INDIGENOUS IMPRISONMENT RATE 
DEMOGRAPHICS
The Northern Territory is unique within Australia 
with an indigenous population of 29 percent 
compared to 2 percent nationally.

There is a 16 year gap between life expectancy of 
Indigenous and non-Indigenous Territorians and we 
have Australia's highest proportion of people across 
the board 14 years and younger.

The overriding demographic of the Northern Terri
tory's Indigenous population is high fertility and 
adult mortality rates leading to proportionally large 
numbers of children and young adults and progres
sively fewer older people. This is the complete 
reverse of the national trend.

The Northern Territory's Indigenous prison popula
tion has increased from 400 in 2000 to 669 in March 
2006 an increase of 67.25 percent. More than 80 
percent of current prisoners are Indigenous, and the 
disproportionate increase in the Territory's young 
Indigenous population will by itself drive the Indig
enous prisoner numbers higher.

SPECIFIC FACTORS 
Employment

Margaret Mead said about seventy years ago that a 
society which does not provide employment oppor
tunities for its young men, is destined for trouble. 
Seventy-six percent of Indigenous prisoners were 
unemployed when received into the Territory's 
prisons.

Alcohol

Whilst there are proportionally more Indigenous 
people who do not consume any alcohol compared 
to the non Indigenous population, 80 percent of 
Indigenous drinkers consume alcohol at hazardous
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levels.

The per capita alcohol consumption level in the 
Northern Territory is almost twice the national 
average. There is no doubt that alcohol abuse has 
created untold havoc within Indigenous society. The 
Dry Area legislation affords some respite for the 
inhabitants of prescribed dry communities; however 
grog-running still occurs despite the high penalties 
including forfeiture of any vehicle used to transport 
alcohol into a dry area.

Whilst it might minimise consumption on those 
communities, it also leads to transference of the 
problems associated with alcohol abuse to the 
regional centres. The drinkers will travel from their 
dry community to Darwin, Katherine, Tennant Creek 
or Alice Springs and live with relatives in one of the 
town camps or in the long grass. Children can be 
left behind at the dry community whilst their parents 
are binge drinking for extended periods in town and 
engaging in anti social behaviour in someone else's 
community.

Alcohol is a major catalyst for offences of violence 
and a direct cause of the high numbers of Indigenous 
people apprehended on serious driving charges.

Cannabis

Fifteen years ago some amateur social engineers 
were advocating the introduction of cannabis into 
Aboriginal communities as a less harmful alternative 
to alcohol. It hasn't turned out that way. Cannabis 
is now widely consumed by young Indigenous men 
and at such high levels it is resulting in psychotic 
episodes. Significant amounts of money are being 
diverted from the purchase of food and other necessi
ties to obtain cannabis. It is reported that the majority 
of Indigenous domestic violence in cross border 
areas of Western Australia, South Australia and the 
Northern Territory is linked to cannabis abuse.

A young Tiwi Islander is currently being prosecuted 
for murder by my Office in circumstances where it is 
alleged he shot his sister because she would not give 
him money to buy cannabis.

Petrol Sniffing

Inhalant abuse, in particular petrol, is causing great 
damage to the lives of young Indigenous men and 
women in some remote central Australian commu
nities. The effects include aggression, extremely 
irrational behaviour and permanent brain damage. 
There is an increasing number of young Indigenous 
people with acquired brain injury who are causing 
mayhem and destruction within their communities. 
'They are extremely dangerous when consuming 
alcohol and have been responsible for a number of 
the Northern Territory’s most distressing cases of 
homicide and sexual assaults involving young chil

dren and babies.

Young female sniffers are also highly vulnerable as 
targets of sexual assaults.

Lack of Alternatives

Although the Northern Territory Government is plan
ning to increase the number of treatment facilities for 
substance abusers we do not currently have the range 
of alternative rehabilitation options to imprisonment 
that exist elsewhere within Australia.

Twenty years ago Magistrates would meet with 
Aboriginal elders at circuit court sittings to discuss 
community based alternatives to imprisonment.

Send them to bush camp was the elders’ preferred 
solution and the Magistrate was often prepared to 
suspend sentences on condition that a young offender 
attend bush camp and be subject to the direction of 
particular elders and perhaps a probation officer.

The regime imposed at bush camp was more often 
than not harsh in the extreme with young men 
being taken out into the desert and forced to fend 
for themselves under the supervision of one or more 
unsympathetic elders who saw privation as the road 
to redemption. The conditions which prevailed in 
many of the bush camps would make the populist’s 
notion of Boot Camp look very attractive indeed.

In the early 90s there was an incident in a supposedly 
well run Top End Indigenous community where a 
number of young men were sent off to a bush camp 
as a result of anti social activities. One of the young 
miscreants died as a result of a Hogging allegedly 
administered at the behest of the elders. Manslaughter 
charges were laid and that really saw the demise of 
alternative punishment regimes in that community.

Young Indigenous men have also become more 
mobile and less likely to accept the direction of tradi
tional elders. They see the bush camp alternative as 
more onerous than prison.

However, there have been some very successful 
Indigenous-led projects that dealt with petrol sniffing. 
The Mt Theo program eradicated petrol sniffing at 
Yuendemu in central Australia but it was heavily 
reliant for its effectiveness on the dedication of an 
elderly Walpiri husband and wife team. Since the 
death of the old man there are doubts as to whether 
tlie program will survive.

Gaol

The unfortunate reality is that gaol, for many 
young Indigenous offenders, provides a significant 
improvement in their material standard of living. It is 
also a chance to catch up with family and other clan 
members. Although not seen as a rite of passage,

Continued page 26...
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juvenile detention and imprisonment are not deter
ring young Indigenous men from offending.

However, time spent in prison is time away from 
country and these young prisoners miss out on 
important ceremonial duties and funerals whilst they 
are incarcerated which leaves them further disern- 
powered when they return to their communities.

Prisons in the Northern Territory had been tradition
ally run on the warehousing philosophy with little 
focus on sentence planning and targeted rehabilita
tive programs. However in 2003 the Government 
engaged Olle Ingstmp, the noted Danish/Canadian 
prison reformer, to conduct a review of the Territo
ry's Adult Custodial Institutions.

He made 78 recommendations at reducing recidivism 
through changes to work practices and innovative 
programs. Although funding was provided to intro
duce the reforms, the prison population has increased 
at such a rate over the past two years that the sheer 
weight of numbers is swamping the reform process.

Particular Offences

As you can see from the table below, which has 
been produced by Stephen Jackson on the NT Office 
of Crime Prevention, there has been a significant 
increase in the numbers of Indigenous persons 
imprisoned for traffic offences and assaults.

Road Traffic Offences

Approximately 30 percent of the Territory's Indig
enous prisoners are serving a sentence for a traffic 
offence. No other state in Australia imprisons traffic 
offenders at a similar rate. However, no other state 
would be dealing with the same level of repeat 
offending by drunk and disqualified drivers.

Factors which contribute to the high level of traffic 
offending by Indigenous drivers include the lack 
of public transport in remote communities, and the 
additional difficulties they face in obtaining a licence 
or getting re-licensed after a period of disqualifica
tion due to the lack of relevant services outside the 
regional centres.

Assault / Sex Offences

The Northern Territory's Chief Justice Brian Martin 
said recently:

The vast majority of cases that come before 
the Supreme Court are alcohol fuelled cases of 
anger and violence by men against women and 
children.

Fifty percent of Indigenous prisoners are serving a 
sentence following their conviction for some form 
of violent offence.

Alice Springs has a homicide rate ten times the 
national average.

It is also significant that in the Northern Territory 
there are a number of Indigenous men who have 
been convicted of killing a spouse and also have a 
prior conviction for killing a former spouse.

The rates of child abuse and neglect amongst 
Australia’s Indigenous population are much greater 
than for the general Australian population and there 
is no reason to believe that the situation in the Terri
tory would be any better.

How are the Courts Responding

In 1999 the Northern Territory Court of Criminal 
Appeal made a strong pronouncement on the need 
to protect Aboriginal women and children against 
personal violence. In allowing a Crown appeal
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against sentence in Queen v Inness Wnrramara 
[1999] 105 A Crim R 512 at 520. The Court stated: 

Courts in the Northern Territory!, and elsewhere 
in Australia, have been consistently expressing 
concern as to the level of violence occurring in 
some Aboriginal communities. The type of violent 
offending to which the respondent pleaded guilty> 
in this matter is all too familiar to those involved 
in the administration of justice in the Northern 
Territory!. Often the violence is, as in this case, 
extreme in its nature involving the use of offensive 
weapons. It frequently results in death or, as here, 
life-threatening injuries. The assaults are often 
by a male upon a female, but on many occasions 
they are directed at children and other persons 
who are, for one reason or another, weaker 
members of the community!. Objectively viewed 
the incidents are often extremely disturbing. For 
the victims they must be horrifying.

The courts have been concerned to send what 
has been described as the correct message to 
all concerned, that is that Aboriginal women, 
children and the weak will be protected against 
personal violence insofar as it is within the power 
of the court to do so.

In Queen v (i./ 2005 N I C ( A 20 the Court of Crim
inal Appeal reaffirmed the decision in Wurramara 
and further stated, per Southwood J at para [69]

Implicit in such pronouncements of the Courts of 
the Northern Territory; is recognition that such 
violence has an extremely deleterious effect on 
the mental and physical integrity! and dignityi of 
women. That it may well have the consequence, 
if women are not protected, of maintaining them 
in subordinate roles and preventing them from 
the equal enjoyment and exercise of their positive 
human rights and freedoms.

The Northern Territory's DPP developed Guidelines 
directing prosecutors on how to deal with Indig
enous violence and issues of customary law in 2004. 
The Northern Territory is the only jurisdiction in 
Australia to have as part of its published Director’s 
Guidelines, specific guidelines on these issues which 
include:

20.1 Aboriginal people account for 29% of the 
total Northern Territory! population yet 
78% of the Territory's prison population 
are Aboriginal. Aboriginal people reside in 
both urban areas and remote communities. 
From time to time, Aboriginal customary! law 
issues arise in cases involving Aboriginal 
offenders and Aboriginal victims.

20.2 The Guidelines regarding Aboriginal 
customary law must be understood within 
a broader context which takes into account

the following three factors:
(1) Aboriginal customary law is an 

everyday part of the lives ofIndigenous 
people in the Northern Territory!;

(2) Aboriginal womens individual human 
rights to live free of violence must 
prevail over the minority rights of 
Indigenous people to retain and enjoy 
their cidture; and

(3) violence by Aboriginal males against 
Aboriginal females is prevalent in the 
Northern Territory!.

20.8 The importance of distinguishing between 
traditional and non-traditional violence 
must not be overlooked:

Wien discussing violence against 
Aboriginal women, it should be noted 
that while it is important to distinguish 
between traditional and non-traditional 
violence, in practice it is often difficidt to 
do so. Strictly speaking traditional violence 
refers to clearly defined and controlled 
punishments which were applied in cases 
where Aboriginal Law was broken, many of 
which are still in use in communities where 
traditional Law is followed. However, it 
may sometimes be used to describe violence 
which is not prescribed by Aboriginal law 
but which is condoned as a response to 
socially disapproved behaviour ...

One result of [Aboriginal women’s changed 
role today comparedwithpre-contact times] 
is that they are now subject to violence from 
their own men of a kindwhichwould not have 
been countenanced in traditional society!. 
As one woman remarked: 'There are now 
three kinds of violence in Aboriginal society>
- alcoholic violence, traditional violence, 
and bullshit traditional violence Women 
are the victims of all three. By 'bullshit 
traditional violence' is meant the sort of 
assault on women which takes place today 
for illegitimate reasons, often by drunken 
men, which they then attempt to justify! as 
a traditional right (A Bolger Aboriginal 
Women and Violence Australian National 
University!, North Australian Research 
Unit, Darwin NT 1991:4, 50).

20.13 Evidence sought to be led by the prosecution 
or the defence should be put before the courts 
in a proper manner. Submissions from the 
bar table concerning Aboriginal law and 
cultural practices are not appropriate
- Munungnurr (1994) 4NTLR 63.

Continued page 28...
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20.14 Whenever there is a direct conflict between 
the law of the land and Aboriginal customary 
law, the law of the land must prevail - Hales 
v Jalmilmira (2003) 13 NTLR 14.

In 2004 the Northern Territory Legislative Assembly 
enacted the Sentencing Amendment (Aboriginal 
Customary Law) Act. The legislation provides that a 
court may only receive information about an aspect 
of Aboriginal customary law or the views of an 
Aboriginal community about an offence or offender; 
if the party wishing to present the information 
provides advance notice to the other parties of the 
substance of the information; and the other party has 
a reasonable opportunity to respond to the informa
tion.

Likewise, no other state or territory has legislated to 
control the means by which evidence of Aboriginal 
customary law might be admitted as evidence in 
court proceedings.

Having regard to the relevant decisions of the NT 
Supreme Court, the recent legislative amendments, 
and the NT DPP Guidelines, I do not believe that 
customary law is being used to excuse drunken 
violent behaviour.

THE REAL PROBLEM
There are however specific societal issues which 
diminish the effectiveness of our response to the 
needs of the women and children who are the victims 
of violent offending in the Territory's remote Indig
enous communities.

Kinship System

The Kinship system is still very much a factor of 
Indigenous life in the Northern Territory.

It defines and regulates behaviour between 
individuals as well as classifying or naming 
people. Social interaction is guided by patterns of 
behaviour considered appropriate to particular 
kin relationships - and largely dictates the 
way people behave to each other, prescribing 
dominance deference, obligation or equality as 
the basis of the relationship. Kinship ties can also 
dictate family allegiance to an offender which 
may override the safety and welfare of a victim.

There are of course many other societies where 
familial ties still play an important part in community 
life but clan loyalties in the Territory's Indigenous 
communities contribute to violent perpetrators not 
being held accountable for their actions and victims 
being left unsupported by their people.

Witnessing

The other factor which creates difficulties for police 
and prosecutors is the concept of witnessing. If a 
person is physically present or close by at the time 
an offence is committed, then that person might be 
blamed for not having either looked after the victim; 
or having prevented the offender from committing 
the offence. In other words, the witness is respon
sible for the commission of the offence as if he or 
she were the perpetrator. The family of the victim 
apportions blame to the witness and often threatens 
the witness, verbally or physically. Sometimes the 
threats are carried out. This obviously presents 
a problem for the successful prosecution of the 
offence. Assuming that a statement was supplied to 
police by the eye witness, it is sometimes incredibly 
difficult to get witnesses to court, keep them at court 
and get them to adhere to their story once they are in 
the courtroom.

To avoid punitive reprisals Indigenous people will 
often look to outside agencies to take the responsi
bility for what has occurred. Outside agencies are 
invariably staffed by non-Indigenous people from a 
different state who are not linked in social relation
ships to the offender or the victim.

By seeking to pass the problem over to outside 
(generally Government) agencies Indigenous people 
may give the impression that they cannot cope and 
are seeking a return to the paternalistic structures of 
the past. However there was nothing in those mission 
systems that made the kinship and witnessing 
concepts any the less relevant in discouraging people 
from testifying in court about a matter that might 
result in some form of reprisal.

When witnesses are reluctant or refuse to give 
evidence which is vital to prove the substantive 
charges the prosecution is then faced with the 
dilemma of whether to discontinue the case alto
gether or perhaps accept a plea to lesser charges on 
negotiated facts.

Negotiated resolutions often create difficulties in 
sentencing when the facts disclose behaviour which 
would ordinarily fall within a more serious category 
of offence, than that which was ultimately charged, 
the media often overlook that fact, and pillory the 
sentencing judge for his/her weak-kneed sentence.

This occurred, and is still occurring in relation to 
the two controversial child bride cases of Hales v 
Jalmilmira 142 NTRI and The Queen v GJ(ibid).

In both those cases a decision was made by the 
relevant prosecutors (with the support of the DPP) 
to accept a plea to lesser charges on negotiated facts,
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because the evidence was not available to prove the 
original more serious charges of rape and depriva
tion of liberty.

In the original sentencing remarks in The Queen v 
GJ, Supreme Court of the NT August 2005 Chief 
Justice Martin, was at pains to make it clear that he 
was sentencing the accused for an act of consensual 
sexual intercourse with a minor, not rape.

In the Court of Criminal Appeal's decision in The 
Queen v GJ (ibid) Mildren J also stated at para 22:

It is important to bear in mind that the respondent 
was not charged with an offence against s. 192(3) 
of the Criminal Code, ie sexual intercourse with 
another person without consent of that person, viz 
in this case anal rape. It was not an element of the 
offence which the Crown had to prove, in order 
to secure a conviction for the offence of carnal 
knowledge, that the child did not consent. Indeed 
s. 139A of the Criminal Code provides that it is 
not a de fence to a charge of a crime defined by 
subdivision 2 ofpart 5 of the code (which includes 
s 127 - the carnal knowledge provision) for the 
accused to prove that the person in respect of 
whom the crime was committed consented to the 
act constituting the crime. Nor, in view of the fact 
that the Crown had not charged the accused with 
the offence of sexual intercourse without consent, 
could the sentencing court take lack of consent 
into account even if the facts before it proved not 
only that the victim did not consent but that the 
respondent either knew that the victim did not 
consent or foresaw the possibility> that the victim 
may not have been consenting but proceeded 
regardless. Had the respondent been charged 
with an offence against s. 192 of the Criminal 
Code he faced a maximum possible sentence of 
imprisonment for life. It is well established that 
in sentencing a person, a court is not entitled 
to take into account aggravating circumstances 
which could have been made the subject of a 
charge or a formal circumstance of aggravation 
but which have not been expressly so made in the 
indictment: see The Queen v De Simoni (1980
1981) 147CLR383. ~

Although the local NT media were more responsible 
in their reporting of the case their interstate counter
parts have continued to categorise it as a rape case.

As recently as Tuesday July 4 The Australian in its 
editorial stated:

Last August, The Australian reported the 
horrifying case of the 14 year old promised bride 
who was kidnapped and raped by a 55 year old 
elder, who initially received just a month behind 
bars for the crime.

The Editor then went on to claim.

Yet the customary law defence makes a mockery 
of the Australian legal system, which should apply 
equally to everyone across the land.

Having practiced in the Northern Territory for 30 
years I am yet to be convinced that there is any 
customary law defence. Although courts, throughout 
Australia have long been applying the principles 
identified in Neal v The Queen (1982) 149 CLR 305 
when sentencing Aboriginal offenders.

The same sentencing principles are to be applied, 
of course in even> case irrespective of the identity 
of a particular offender or his membership 
of an ethnic or other group. But in imposing 
sentences courts are bound to take into account, 
in accordance with those principles, all material 
facts which exist only by reason of the offender's 
membership of an ethnic or other group. So much 
is essential to the even administration of criminal 
justice.

CONCLUSION
As the former President of the Queensland Court of 
Appeal, Justice Fitzgerald said in Daniel [1998] 1 
Qd R 499 at 530.

The criminal law is a hopelessly blunt instrument 
of social policy and the courts cannot deal with 
the root problems of violence in indigenous 
communities.

I believe that, subject to those limitations the 
Northern Territory's courts have, particularly since 
Wurramurra been sending the correct message to 
Indigenous women and children. Namely that just 
because you are from a deprived community does 
not mean that you will be deprived of the laws 
protection.

Those same principles were applied by the Northern 
Territory's CCA most recently in the cases of Queen 
vlnkamala [2006] NTCCA 11 delivered 7 June 2006 
and Queen v Riley [2006] NTCCA 10 delivered 7 
June 2006. Both were Crown appeals, where the 
sentences were significantly increased in respect of 
two child sex offenders.

I am not suggesting that longer sentences are in 
themselves the answer, rather it is more about the 
courts' saying this behaviour is not going to be 
excused just because you come from a dysfunctional 
community. This type of offending, against the most 
vulnerable in the Australian community, diminishes 
us all and I believe we are doing Aboriginal people a 
disservice if the perpetrators of these crimes are not 
held properly accountable for their actions.
Continued page 30...

As Brennan J stated in Neal's case p 326.
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When I first began working in the field thirty years 
ago, Aboriginal suspects who could not read and 
only spoke English as a fourth language were being 
convicted of serious crimes on the basis of a type
written record of interview conducted by a police 
officer without the assistance of an interpreter. There 
have been advances and there are now real safe
guards in the investigative process for an Indigenous 
accused.

However, for the reasons identified by Dr Nanette 
Rogers, we are too often not getting Indigenous 
witnesses to follow through with evidence in court 
and therefore we are not providing justice for the 
Indigenous women and kids who are enduring the 
worst effects of this transitional period that Aborig
inal society is experiencing.

We need to listen to them and support them through 
better witness and victim assistance services by 
improved Aboriginal interpreter services and by 
well-resourced culturally-sensitive child protection 
services. If there is to be a lasting solution, Aborig
inal men must take a more pro-active approach to 
stopping the lawlessness and violence which is 
victimising their women and children.
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The type of lawlessness that currently exists in 
many Indigenous communities would never have 
been tolerated in traditional society. However the 
means by which traditional leaders asserted their 
authority are no longer available to them. They need 
the assistance of the dominant culture’s police and 
legal system to maintain order within their society 
in transition.

This will only work to their benefit if the dominant 
system is responsive to their needs, and if they 
are prepared to stand up and speak out against the 
violence and injustice being visited upon the most 
vulnerable in their communities.
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