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THE PREAMBLE
The preamble to the Youth Justice Act states that it 
is an Act "providing for justice in relation to youths 
who have committed or are alleged to have committed 
offences, and for related matters'’.

This succinct preamble is to be contrasted with the 
somewhat prolix preamble to the repealed Juvenile 
Justice Act, which was in the following terms:

“An Act relating to the investigation of offences 
alleged to have been committed by juveniles, 
the establishment of the Juvenile Court, the 
procedures to be adopted in and in relation 
to proceedings against juvenile offenders, the 
punishment of juvenile offenders, the transfer 
of juvenile offenders between the Territory! and 
States, and for other purposes, with the intention 
that juveniles be dealt with in the criminal law 
system in a manner consistent with their age and 
level of maturity (including their being dealt with, 
where appropriate , by means of admonition and 
counselling) and to extend to juveniles the same 
rights and protections before the law as apply to 
adults in similar circumstances. ”

The purpose of a preamble is to give some infonna- 
tion concerning the reasons for the enactment of 
the legislation. The preamble may also be used as 
an aid to interpretation. It may be used to assist in 
ascertaining the meaning of a particular legislative 
provision within the statute and to cast light on the 
statutory purpose or object of that provision: see 
Wacando v Commonwealth (1981) 37 ALR 317 at 
327.

“If a section in an Act is ambiguous, and one 
possible interpretation of that section is in 
accordance with Parliament’s purpose in passing 
the Act while cm alternative interpretation would 
not achieve that purpose, the first interpretation 
is to be pre ferred. ”2

Section 3 of the Youth Justice Act provides:
“The following are objects of this Act:
(a) to speci fy> the general principles of justice in 

respect of youth;
(b) to provide for the administration ofjustice in 

respect of youth;
(c) to provide how a youth who has committed, 

or is alleged to have committed, an offence is 
to be dealt with;

(d) to ensure that a youth who has committed 
an offence is made aware of his or her 
obligations (and rights) under the law and of 
the consecjuences of contravening the law;

(e) to continue in existence the Juvenile Court, 
established by the repealed Act, as the Youth 
Justice Court;

(f) to establish the Youth Advisory Committee

The new Youth Justice Act is a virgin piece of legis
lation that may prove to be fertile ground for legal 
exercises in statutory interpretation. There may be 
a need for courts exercising jurisdiction under the 
Act - the Youth Justice Court and the Supreme Court 
of the Northern Territory - to have recourse to the 
preamble during the course of construing particular 
sections of the statute.

THE OBJECTS OF THE ACT

In marked contrast to the Juvenile Justice Act the 
Youth Justice Act contains an objects clause.1

The purpose of an objects clause is to indicate the 
intended purpose of legislation. An objects (or 
purposes) clause may be used as an aid to interpre
tation, in the context of the purposive approach to 
statutory' interpretation:

THE PRINCIPLES OF THE ACT
The Act has a general principles clause - s 4 - which 
states:

“The following are general principles that must 
be taken into account in the administration of this 
Act:

(a) if a youth commits an offence, he or she 
must be held accountable and encouraged to 
accept responsibility! for the behaviour;

(b) the youth should be dealt with in a way 
that acknowledges his or her needs and will 
provide him or her with the opportunity! to 
develop in socially responsible ways;

(c) a youth should only be kept in custody for 
an offence (whether on arrest, in remand or 
under sentence) as a last resort and for the
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shortest appropriate period of time;

(d) a youth must be dealt with in the criminal law 
system in a manner consistent with his or her 
age and maturity and have the same rights 
and protection before the law as would cm 
adult in similar circumstances;

(e) a youth should be made aware of his or 
her obligations under the law and the 
consequences of contravening the law;

(f) a youth who commits an offence should be 
dealt with in a way that allows him or her to 
be re-integrated into the community;

(g) a balanced approach must be taken between 
the needs of the youth, the rights ofany victim 
of the youth's offence and the interests of the 
community;

(h) family relationships between a youth and 
members of his or her family should, where 
appropriate, be preserved and strengthened;

(i) ayouthshouldnotbewithdrawnunnecessarily 
from his or her family environment and there 
should be no unnecessary; interruption of a 
youth 's education or employment;

(j) a youth’s sense of racial, ethnic or cultural 
identity should be acknowledged and he or 
she should have the opportunity to maintain 
it;

(k) a victim of an offence committed by a youth 
should be given the opportunity to participate 
in the process of dealing with the youth for 
the offence;

(!) a responsible adult in respect of a youth 
should be encouraged to fulfil his or her 
responsibility for the care and supervision of 
the youth;

(tn)d decision affecting a youth should, as far as 
practicable, be made and implemented within 
a time frame appropriate to the youth 's sense 
of time;

(n) punishment of a youth must be designed to 
give him or her an opportunity to develop a 
sense of social responsibility and otherwise to 
develop in beneficial and socially acceptable 
ways;

(o) if practicable, an aboriginal youth should be 
dealt with in a way that involves the youth s 
community;

(p) programs and services established under this 
Act for youth should—
(i) be culturally appropriate;
(ii) promote their health and self-respect;
(Hi) foster their sense of responsibility; and
(iv) encourage attitudes and the development

of skills that will help them to develop 
their potential as members of society;

(q) unless the public interest requires otherwise,

criminal proceedings should not be instituted 
or continued against a youth if there are 
alternative means of dealing with the 
matter;

(r) as far as practicable, proceedings in relation 
to youth offenders must be conducted 
separately from proceedings in relation to 
adult offenders. ”

This heterogenous collection of principles - referred 
to later in the Act as "general principles of youth 
justice"3 - is intended to structure and confine the 
operation and administration of the Act in all its 
various facets, though s 4 has particular application 
in relation to the sentencing of young offenders.

The Act is silent as how these various governing 
principles are to be weighted and ultimately balanced 
when administering the Act, and when the Court 
comes to exercise the sentencing discretion.

THE PRINCIPLES AND CONSIDERATIONS 
TO BE APPLIED TO YOUTH OFFENDERS
There is a direct connection between s 81 of the Act 
and the principles enumerated in s 4. Section 81 
provides:

“(l)When considering a youth who has been 
found guilty of an offence, the Court must 
have regard to -

(a) the principles applying generally for 
disposing of charges of offences, except as 
those principles are modified by this Act; 
and

(b) the general principles of youth justice set out 
in section 4.

(2) The Court must consider any information 
about the youth or the offence that may assist 
the Court to decide how to dispose of the 
matter, and in particular must consider -

(a) the nature and seriousness of the offence; 
and

(b) cmy history of offences previously committed 
by the youth; and

(c) the youth's cultural background; and
(d) the age and maturity of the youth; and
(e) any previous order in relation to an offence 

that still applies to the youth, and any further 
order that is liable to be imposed if the 
youth has not complied with the terms of the 
previous order; and

(f) the extent to which any person was affected 
as a victim of the offence.

(3) The Court must dispose of the matter in a 
way that is in proportion to the seriousness 
of the o ffence.

(4) The Court must have regard to the fact 
that the rehabilitation of a youth may be
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facilitated by -
(a) the participation of the youth '$ family; and
(b) giving the youth opportunities to engage in 

educational programs and in employment, 
but the absence of such participation or 
opportunities must not result in the youth 
being dealt with more severely for the 
offence.

(5) The Court must take into account whether 
the youth has taken steps to make amends 
with any of the victims of the offence.

(6) The Court must impose a sentence of 
detention or imprisonment on a youth as a 
last resort, and a sentence of imprisonment of 
imprisonment only if there is no appropriate 
alternative. ”

Section 81(l)(a) appears to be concerned with the 
procedural aspects of the sentencing process - the 
sentencing hearing, the factual basis of sentencing, 
procedural fairness, the ordering of pre-sentence 
reports, sentencing submissions and the imposition 
of sentence. However, as is made clear by the subsec
tion, the general procedural framework within which 
sentencing takes place is subject to any provisions in 
the Act that modify that regime.

Section 81(2) enumerates six factors that the Court 
must consider in determining the appropriate sentence 
for a youth. The Act is again silent as to how these 
factors are to be weighted and balanced: it merely 
says that they must be considered in arriving at the 
appropriate sentencing disposition. It is also impor
tant to note that these six factors are not intended 
to be exhaustive sentencing considerations: the court 
is required to consider any information concerning 
either the youth or the offence that may facilitate the 
sentencing decision.

Section 81(3) of the Act directs the Court to deal 
with the youth in a manner that is in proportionate 
to the seriousness of the offence.4 The concept of 
proportionality fixes the outer limits of punishment 
in temis of retribution or just deserts.5

Subsection (4) gives expression to rehabilitation as a 
sentencing aim.

Subsection (5) requires the Court to take into account 
the conduct of the youth after the commission of the 
offence, in particular the extent to which he or she 
has made amends with the victim or victims of the 
offence. Presumably, this subsection requires the 
Court to take into account any apology tendered by 
the youth to the victim or victims, the making of any 
reparation or restitution, the payment of compensa
tion or any other conduct of a like nature.

Finally subsection (6) gives expression to the prin
ciple of frugality, which is based on the presumption 
against incarceration and treatment of detention or

imprisonment as a measure of last resort.6

Section 81 offers no guidance as to how the various 
principles and considerations applicable to youth 
offenders are to be weighted and balanced.

It remains to be seen how the Court will apply those 
principles and sentencing considerations in the 
exercise of its sentencing discretion. It remains to be 
seen how the Youth Justice Court and the Supreme 
Court will attempt to reconcile a set of principles and 
considerations that pull in opposite directions, and 
whether the courts will place greater emphasis on 
tlie punishment objective, rendering rehabilitation a 
subsidiary aim of sentencing. This issue is discussed 
below..

RECOURSE TO THE SECOND READING 
SPEECH AS AN INTEPRETATIONAL AID
The second reading speech relating to the Youth 
Justices Act may only be resorted to as interpreta- 
tional tool in the circumstances set out in s 62B( 1) of 
file Interpretation Act, that is,
(a) to confirm that the meaning of the provision is 

tire ordinary meaning conveyed by the text of the 
provision talcing into account its context in the 
Act and the puqrose or object underlying the Act; 
or

(b) to detennine the meaning of the provision when

(i) the provision is ambiguous or obscure; or
(ii) tiie ordinary meaning conveyed by the text of 

the provision talcing into account its context in 
tire Act and the purpose or object underlying 
the Act leads to a result that is manifestly 
absurd or is unreasonable.

WELFARE MODEL OR JUSTICE MODEL
The repealed Juvenile Justice Acthas been interpreted 
by the courts as being skewed towards a welfare 
model of justice, in the sentencing of juveniles7, 
rather than a justice orientated approach to dealing 
with young offenders.

The difference between the tw'o models and the 
capacity of each model to combine elements of the 
other is discussed by Fox and Freiberg in Sentencing, 
State and Federal Law in Victoria (2nd ed Oxford 
University Press, 1999), p 829.

The welfare model is largely predicated on the 
predestined actor model of criminal behaviour: it 
treats the juvenile's crime as the product of factors 
largely beyond his or her control. s Consistent with 
that view, the welfare model advocates the use of 
sentencing options tailored to the psychological and 
social needs of the young offender. 9 Indeed, this 
theoretical model holds that it is the responsibility 
of society to meet those varied needs.10 The welfare
Continued page 34...
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model is forw ard looking, directed at moulding the 
young offender's future behaviour. 11 The emphasis 
is on the reform or rehabilitation of young offenders. 
12 Accordingly, the welfare model is not based on the 
concept of retribution13 or "just deserts". Sentencing 
dispositions need not be proportionate to the nature 
and seriousness of the offence if they promote the 
rehabilitation of the offender.14 The welfare model 
also encourages the use of non-conviction disposi
tions so as to avoid the legal and social stigmatisation 
of young offenders entering and exiting the criminal 
justice system.15

By way of contrast, the justice model is built on the 
rational actor model of criminal behaviour, which, 
in turn, is predicated on the assumption that young 
offenders are largely free and rational agents who are 
responsible and accountable for their actions.16 The 
justice model requires a sentencing court to view 
the commission of an offence as " the result of an 
offender's free moral choice"; and the court should 
respond by imposing a disposition which is propor
tionate to the seriousness of the offence.17 This 
theoretical model shifts the focus from the offender 
to the offence, reducing rehabilitation to a subsidiary 
aim of sentencing in juvenile or youth courts.18 The 
justice model sanctions utilitarian objectives of 
sentencing such as individual and general deterrence 
due to its concern with "the allocation and reinforce
ment of personal accountability".19

Fox and Freiberg point out that although the tw o 
models are very different, it is wrong to view them 
as existing at opposite ends of a continuum. The 
welfare model and the justice model are not uni 
-dimensional20 or um - directional concepts - nor 
is one the antithesis of the other.21 As observed by 
the authors:

“Even in their extreme forms, each model 
comprises a constellation of elements, many 
of which are inconsistent with, but others 
complementary to, those of the competing 
model” ~

O'Connor and Cameron make the following obser
vation in relation to the current Australian juvenile 
justice system:

“The current Australian system on juvenile 
justice is essentially a modified justice model, 
balancing the principles of due legal process, 
of accountability for behaviour, proportionality 
of sentence, minimising formal intervention, 
and opening possibilities of restorative justice. 
In every! jurisdiction, however, the legislation 
seeks to strike a balance between protecting 
the community, punishing the offender, and 
recognising the developmental needs of children

and young people. The scales are currently 
tipped towards accountability and protecting the 
community. ”23

However, these observations of juvenile justice 
in Australia predate the introduction of the Youth 
Justice Act. Are they applicable to the new Act? It 
remains to be seen how the Youth Justice Court and 
the Supreme Court will interpret and characterise the 
theoretical underpinnings of the Youth Justice Act. 
In applying the new Act, will the courts treat it as 
embracing a modified justice model, tempered by 
rehabilitative considerations and concerns? Or will 
the courts treat the Act as embracing a justice model, 
with a strong emphasis on individual responsibility 
and accountability and the protection of the commu
nity?

One thing is certain. The earlier jurisprudence and 
case law that emerged in relation to the Juvenile 
Justice Act will have little, if no, utility in explicating 
the operation of the new Act, and guiding courts in 
the exercise of their sentencing discretion. The new 
legislation will, over the course of time, generate its 
own peculiar jurisprudence and strand of authority.

SENTENCING DISPOSITIONS AND 
OPTIONS
Section 83 of the Act sets out the sentencing orders 
that the Court may make. The Court may impose one 
or more of the sentencing options enumerated in the 
section with or without proceeding conviction. In 
a systemic sense, the section replicates s 53 of the 
present Juvenile Justice Act. Many of the disposi
tions are also presently available under the Juvenile 
Justice Act.

The dispositions are as follows:
* Dismissal of the charge
* Discharge of the youth without penalty
* Adj oumment of the matter for a period not greater 

than 6 months, and if the youth does not commit 
a further offence in the meantime, discharge the 
youth without penalty.

* Adjournment of the matter for a period not 
exceeding 12 months from the date of a finding 
of guilt and bailing the youth in accordance with 
the Bail Act for the purpose of:
1. assessing the youth’s capacity and prospects 

of rehabilitation; or
2. allowing the youth to demonstrate that reha

bilitation has taken place; or
3. for any other purpose the Court considers 

appropriate in the circumstances;24
* An order that the youth participate in a program 

approved by the Minister and specified in the 
order and an adjournment for that purpose: see s 
90;
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* An order that the youth be released on a good 
behaviour bond for a period not exceeding 2 
years and subject to other conditions deemed to 
be appropriate by the Court: see s 91;

* A fine up to the prescribed maximum for the 
offence: see 92;

* A community work order, not exceeding 480 
hours: see 94;

* A term of detention or imprisonment that is 
wholly or partly suspended: see s 98;

* A term of detention or imprisonment that is 
suspended on the youth entering into an alterna
tive detention order: see s 100;25

* A term of detention or imprisonment that is to be 
served by way of periodic detention: see ss 112 
-114;

* An actual term of detention or imprisonment;
* Any other order that another court could make 

if tlie youth were an adult convicted of the 
offence.26

As noted above, all of these dispositions can be 
imposed with or without recording a conviction. As 
is the case with the repealed Juvenile Justice Act, 
the discretion whether or not to record a conviction 
is not structured or confined by statutory criteria or 
considerations. There is no equivalent of s 8 of the 
Sentencing Act, which establishes the preconditions 
for the exercise of file discretionary power to decline 
to record a conviction.

The only constraint on the exercise of this general 
discretion is that the discretion should be exercised 
judicially - and that means that only relevant consid
erations can be taken into account when deciding 
whether or not to record a conviction. If irrelevant 
considerations are taken into account the discretion 
will miscarry.

The considerations that would weigh in favour of a 
non conviction order are of the type that one w ould 
normally find in provisions like s 8 of the Sentencing 
Act good character and antecedents, age, triviality 
of the offence and mitigating circumstances in rela
tion to the offence. In relation to such provisions, the 
factors that normally militate against - and which 
need to be balanced against the factors favouring a 
non-conviction order - are file gravity of the offence, 
the prevalence of the offence and the requirements of 
general and specific deterrence.

The difficulty that will confront courts when deciding 
whether or not to record a conviction is what consid
erations will weigh in favour of the recording of a 
conviction. The nature of those considerations will 
largely depend on what view is taken of the juvenile 
justice system established by the Youth Justice Act 
- welfare model, justice model or a modified justice 
model. The recording of a conviction is more likely

within the confines of a model that expects courts to 
reflect the community’s disapproval of an offender’s 
conduct - and that is achieved at a fundamental level 
by the recording of a conviction as a formal and 
solemn act marking file court's and society's disap
proval of the offending. If the model is more justice 
orientated than welfare based, then the need for 
general and specific deterrence will militate against 
a non -conviction order and favour the recording of 
a conviction.

A further difficulty relates to the methodology to be 
employed by courts when deciding upon one or more 
of the dispositions set out in s 83 of the Act. Is it 
intended that courts adopt an "instinctive synthesis" 
method of arriving at the appropriate disposition - a 
single stage process - or engage in atw'o step process 
whereby the courts consider whether or not to record 
a conviction and w hat specific penalty to impose at 
tw o discrete stages? If the latter, which comes first: 
file non-conviction/conviction issue or the selection 
of the substantive disposition? However, this is not 
a problem unique to the Youth Justice Act. The 
problem has existed in relation to s 53 of the Juvenile 
Justice Act and s 7 of the Sentencing Act; and has 
persisted without satisfactory resolution.
Fox and Freiberg have suggested an appropriate judi
cial methodology for utilising provisions like s 83 of 
file Youth Justice Act, which establish a hierarchy of 
sentencing dispositions:

“So long as present legislation continues to invest 
sentencers with a discretion to convict or not, the 
judge or magistrate should observe the following 
protocol:
* first, select a sanction type and quantum that 

appears to be a sufficiently proportionate 
response to the offence committed;27

* secondly, given that a choice o f convicting or 
not exists, consider whether the protection of 
the community will be adequately provided 
for by the conditions of the specific sanction 
in mind,28 or whether it requires the exercise 
of other special forfeiture or disqualification 
powers which may be invoked without 
recording a conviction;

* apply the principle of parsimony in appending 
no more than is needed of any such 
special ancillary orders. Since to record a 
conviction will produce further unpredictable 
consequences, no conviction should be 
entered;

* finally, if the sentencer believes that, within 
the proportionate limits of the sentence, 
community protection will be produced by the 
conviction effect,29 he or she should permit 
counsel for the accused to address the court

Continued page 36...
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on what, in reality, will be the impact on the 
offender's economic, social, political and 
occupational position if the court exercises its 
discretion to record a conviction. ”

However, there is a need to exercise some caution 
in adopting this methodology in relation to s 83 of 
the Youth Justice Act, given that it remains to be 
seen how the courts will characterise the sentencing 
regime created by this new piece of legislation, and 
the extent to which they are prepared to counte
nance the protection of the community as an aim of 
sentencing.

Regardless of the correct methodology, a conviction 
or non -conviction is a component of any sentence 
imposed pursuant to s 83 of the new Act, and it is 
incumbent upon the sentencing court to ensure that 
the overall sentence is appropriate in all the circum
stances, with particular attention being given to the 
youth principles set out in s 4 of the Act and the 
various considerations contained in s 81.

Returning to the substantive sanctions, s 83 (2) 
provides that where the Court chooses to impose a 
tenn of detention or imprisonment, the tenn must not 
exceed the lesser of
1. the maximum period prescribed for the offence; 

or
2. for a youth 15 years or more, 2 years or for a 

youth under 15 years, 12 months

The Court is precluded from ordering the imprison
ment of a youth who has not attained the age of 15 
years. Section 84 of the Act establishes an innova
tive sentencing option, which contains an element of 
restorative justice. During the sentencing process, 
the Court may, with a view to determining the 
appropriate disposition, adjourn the proceedings 
and order a youth to participate in a "pre-sentencing 
conference”. Such a conference may occur with the 
victim(s) of an offence, community representatives, 
members of the youth's family or any other persons 
identified by the Court to be appropriate participants. 
The Court may appoint a person who is appropriately 
qualified as the convenor of the conference. The 
convenor must report to the Court as to the outcome 
of the pre-sentencing conference.

Section 85 of the Act introduces the sentencing 
option of a "non parole period” - the period fixed by 
the Court during which the youth is not eligible to be 
released on parole. That section provides:

“(1) If the Court sentences a youth to a term of 
detention or imprisonment longer than 12 
months that is not suspended in whole or 
part, the Court must fix a non- parole period 
unless the Court considers that the nature of

the offence, the past history of the youth or the 
circumstances of the particular case make the 
fixing of such a period inappropriate.

(2) If the sentence is in respect of more than one 
offence, the non-parole period fixed under 
subsection (1) is in respect of the aggregate 
period of detention or imprisonment that the 
youth is liable to serve under all the sentences 
imposed. ”i0

Section 87, which deals with fixing new non-parole 
periods in respect of multiple sentences, mirrors s 57 
of the Sentencing Act.

The Court is empowered to disqualify a youth from 
holding a driving licence: see s 88. A disqualifica
tion order is an ancillary order that may be made in 
addition to any other sentencing order, and if made 
has the same force and effect as an order under the 
Traffic Act. Such order may be made upon a charge 
having been proved - whether or not a conviction is 
recorded - and the Court being satisfied that, having 
regard to the facts and circumstances of the case, the 
youth is not a fit and proper person to hold a driving 
licence.

Finally, the Court may order a youth to pay restitution 
by way of monetary compensation or, with his or her 
consent and that of the victim, to perfonn service as 
compensation. Again, this is an ancillary option that 
may be utilised in addition to any other order that the 
Court may make: see s 89. In making such an order 
the Court must have regard to the amount of loss or 
damage resulting from the offence and the ability of 
the youth to comply with the order.

A CLOSER LOOK AT THE VARIOUS 
SENTENCING DISPOSITIONS
It is proposed to look more closely at the various 
sentencing dispositions and options set out in s 83 of 
the Act, and to highlight their essential features and 
the consequences if any such orders are breached by 
the youth offender.

Participation in approved programs: s 90
If the Court makes such an order pursuant to s 83 
and the youth satisfactorily completes the program, 
the Court may discharge him or her without penalty. 
If the youth fails to satisfactorily complete the 
program, the Court must (a) revoke the order (if it 
is still operative) and deal with the youth for the 
offence or offences in any manner under s 83 as if 
it were dealing with him or her in the first instance. 
In determining how to deal with the youth, the Court 
is obliged to take into account the extent to which 
he or she complied with the order. In dealing with 
the youth, the Court is precluded from imposing a 
penalty greater than the maximum penalty that could
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have been imposed in the first instance.

Good behaviour bonds: 91
Where the Court decides to place a youth on a good 
behaviour bond pursuant to s 83 it may attach to that 
order any of the following conditions as it considers 
appropriate:
(a) that the youth reside with a specified person or at 

a specified place;
(b) that the youth obey the reasonable directions of a 

specified person;
(c) that tlie youth refrain from engaging in speci

fied activities or from associating with specified 
persons;

(d) fiiat the youth be placed under the supervision of 
the Director of Correctional Service and report as 
directed;

(e) any other condition deemed appropriate by the 
Court

A youth who is subject to a good behaviour order 
may, by order of the Court or by notice issued by the 
Registrar, be called upon during the term of the bond 
to appear before the Court. The powers of file Court 
to deal with a breach of a good behaviour order are 
set out in the general empowering provisions of s 
121 of the Act and are dealt with below.

Fines: 92
Any fine imposed pursuant to s 83 may be enforced 
under file Fines and Penalties (Recovery) Act unless 
the Court imposes a default period of detention or 
imprisonment.

The Court may make an order that if the fine is not 
paid within 28 days the youth must be detained 
or imprisoned until the liability to pay the fine is 
discharged. The process is effected by file issue 
of a warrant of commitment which specifies the 
period of detention or imprisonment that has to be 
served.31 The fine is taken to be satisfied upon the 
youth serving such period of detention or imprison
ment. If the youth only serves part of the period of 
detention or imprisonment specified in the warrant 
of commitment the fine is taken to be partially satis
fied; and presumably the youth remains liable to pay 
the balance of the fine.

Unless ordered by the Court, any period of deten
tion or imprisonment specified in a warrant of 
commitment must be served -
(a) cumulatively on any incomplete sentence or 

sentences of detention or imprisonment imposed 
for default of payment of a fine;

(b) concurrently with any incomplete sentence or 
sentences of detention or imprisonment imposed 
in relation to an offence or offences pursuant to s 
83 (1) (1)

Community work orders: ss 93-97

Section 93 states that "the purpose of a community 
work order is to reflect the public interest in ensuring 
that a youth who commits an offence makes such 
amends to the community by performing work that 
is of benefit to the community.” A community w ork 
order is viewed as a reparative or restorative sanc
tion.

The Court may make a community work if the 
following conditions are met-
(a) file youth consents to the order and its terms;
(b) tlie Court is satisfied that there is an approved 

project suitable for the youth;
(c) a probation officer infonns the Court that 

arrangements have or will be made for the youth 
to participate in the project and

(d) fiie Court is satisfied that the youth is a suitable 
person to take part in the project. In that regard 
flic Court must obtain a report from the probation 
officer dealing with the youth's circumstances 
and other matter in which the Court is interested

Section 94(7) provides:
"If the community work order -
(a) is in respect of 2 or more offences; or
(b) is in addition to one or more other community 

work orders in respect of the youth,
the total number of hours to be worked under 
the order or orders, as the case may be, must not 
exceed 480 hours.

A youth who is subject to a community work order 
has a number of obligations. He or she is required 
to participate in file project for the specified hours, 
must participate in file project to the satisfaction of 
a probation officer or project supervisor, must at 
all times comply with the reasonable directions of 
such persons, must inform a probation officer of 
any change of residence within 48 hours after such 
change, and must not commit any offence during the 
currency of the order.

A youth is not required to perfonn more than 8 hours 
community work per day unless he or he consents to 
a longer period.

A community w-ork order is breached if the youth-
(a) fails to comply with a tenn or condition of the 

order;
(b) fails to earn out his or her statutory obligations, 

disturbs or interferes with any other person 
participating in or performing anything under a 
community work order;

(c) assaults, threatens, insults or uses abusive 
language to a probation officer or a project super
visor;

(d) changes his or her address to avoid his or her 
statutory obligations.

Continued page 38...
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Section 96(2) provides as follows:

“ If the community work order that is breached 
is in addition to one or more other community 
work orders in force in respect of the youth, any 
time spent participating in approved projects 
under the orders is taken to have been spent in 
the succession in which the orders were made, 
and the youth is taken to be in breach of all the 
orders that remain unsatisfied. ”

The powers of the Court in relation to a breach of a 
community work order are also dealt with under s 
121 of the Act.

Suspended sentences: s 98
According to s 98 of the Act the Court may suspend 
all or part of a sentence of detention or imprison
ment upon condition that the youth not commit any 
further offences during a specified period which is 
not to exceed 2 years and upon such other condi
tions as the Court considers appropriate. If the Court 
wholly suspends the sentence, the specified period 
commences on the date of the suspended sentence 
order. If the Court partially suspends the sentence, 
the period begins on the date specified in the order.

Alternate detention orders: ss 99-110
The Court has the power to suspend a sentence of 
detention or imprisonment if the youth enters into an 
alternative detention order and the Court considers it 
desirable to do so in the circumstances.

This disposition is in effect a home detention order 
- a disposition which was not available under the 
Juvenile Justice Act. The Court must specify in the 
alternative detention order the premises or place 
(which may include a restricted area) at which the 
youth is to reside and remain and the period, not 
exceeding 12 months, that the order is to remain in 
force.

An alternative detention order can only be made with 
the consent of the youth. The youth must also consent 
to the terms and conditions of the order.

There are further preconditions for making an alterna
tive detention order. The Court needs to be satisfied 
that suitable arrangements are available for the youth 
to reside at a specified premises or place. The Court 
must also be satisfied that the said premises or place 
are suitable for the purposes of the order, that the 
making of the order is not likely to inconvenience or 
put at risk other persons living in those premises or 
at that place or the community generally, and that the 
youth is a suitable person for alternative detention.

The Director of Correctional Services must prepare 
and provide a report to the Court so as to enable the 
Court to be satisfied as to the various preconditions for 
making an alternative detention order. In preparing

the report, the Director must take into account the 
views of those members of the community who, in 
his or her opinion, may be affected by the making of 
the order.

The Court may attach to the alternative detention order 
such terms and conditions as it considers appropriate, 
including, but not limited to the following-
(a) that the youth not leave the specified premises 

or place except at the times and for periods as 
prescribed or as otherwise pennitted by the 
Director of Correctional Service or a surveillance 
officer; and

(b) wear or have attached a monitoring device and
(c) obey the reasonable directions of the Director

In addition, a youth who is subject to an alternate 
detention order is required to comply with such 
further conditions that may be prescribed by the 
Regulations.

Section 104 provides that if the Court makes an 
alternative detention order in respect of 2 or more 
offences, the aggregate period the order is to remain 
in force must not exceed 12 months. Furthennore, 
if one or more other alternative detention orders are 
in force in respect of a youth, the Court must not 
make a further alternative detention order that results 
in the aggregate periods of the orders exceeding 12 
months.

Section 105 empowers a surveillance officer or a 
police officer to require a youth who is undergoing 
alternative detention to submit to a test for the pres
ence of alcohol or illicit drugs.

Section 106 empowers a surveillance officer or police 
officer to require a youth to provide a sample of his 
or her breath for a breath test. A failure to furnish a 
sample of breath amounts to a failure to comply with 
the requirement to provide a breath sample.

According to Section 107, if it appears from a 
preliminary breath test or from the personal observa
tions of a surveillance officer or police officer that 
there may be alcohol present in the youth's body, the 
officer may require the youth to provide a sample of 
his or her breath for a breath analysis. A youth who, 
without reasonable cause, fails to supply a sufficient 
sample of his or her breath for analysis is taken not 
to have complied with the requirement to provide a 
sample of breath for a breath analysis.

If it appears from a breath test or from the observa
tions of a surveillance officer or a police officer that 
a youth may be under the influence of alcohol or an 
illicit drug, or if there is a medical reason the youth 
cannot provide a sufficient sample of breath for 
analysis, the officer may require the youth to provide 
a sample of his or her blood or urine for analysis.
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A sample of a youth's blood can only be taken by 
a medical practitioner or a nurse. A certificate by 
an analyst approved by the Director of Correctional 
Services is evidence of the presence of alcohol or a 
drug.

According to s 109 the Court may receive evidence 
other than the results of a breath test or breath, blood 
or urine analysis to prove that a youth had consumed 
alcohol or used an illicit drug in breach of an alterna
tive detention order.

An alternative detention order is breached if the 
youth -
(a) fails to reside in or remain at the specified premises 

or place; or
(b) fails to comply with a tenn or condition of the 

order; or
(c) wilfully destroys, damages or removes, or 

attempts to destroy, damage or remove, any part 
of a monitoring device or any associated device; 
or

(d) fails to comply with a lawful request to undergo a 
breath test or breath analysis or provide a sample 
of blood or urine sample; or

(e) disturbs or interferes with another person residing 
in or at the specified premises or place; or

(f) assaults, threatens, insults or uses abusive 
language to surveillance officer; or

(g) contravenes or fails to comply with a condition 
prescribed by the Regulations

Periodic detention orders: ss 111 - 120
This option is theoretically available under the 
present Act; though its actual availability appears 
to have been constrained by lack of facilities and 
resources. However, the new Act devotes consid
erable attention to this sentencing option, thereby 
creating the impression that it will become a more 
practical option for the Court.

There are three preconditions for the making of a 
periodic detention order: the youth must consent to 
the order and its terms, the Court must be satisfied 
that there are appropriate facilities available and that 
tlie youth is a suitable candidate for periodic deten
tion.

A periodic detention order must state the number 
of periods of detention or imprisonment that is to 
be served, the length of each period of detention 
or imprisonment, the detention centre or prison at 
which the periodic detention is to be served, the date 
and time at which the youth must first report to the 
detention centre or prison and the day of the week 
and the time at which the youth must subsequently 
report during the term of the sentence.

A periodic detention order is subject to the following 
conditions -
(a) tlie youth must report to file relevant detention

centre or prison on tlie day or date and at the time 
specified in the order;

(b) while the order is in force the youth must not 
commit an offence;

(c) while the order is in force the youth must inform 
tlie superintendent of the centre or the officer in 
charge of the prison within 48 hours of being 
charged with an offence in the Northern Territory 
or elsewhere ;

(d) while the order is in force the youth must inform 
either the superintendent or the officer in charge 
of any change of residence within 48 hours after 
tlie change;

(e) while the order is in force the youth is to obey 
all lawful instructions and directions (including 
those in relation to participation in any program or 
activity) of tlie Director of Correctional Services 
or the superintendent of the officer in charge;

(f) any other conditions that the Court considers 
appropriate.

A periodic detention order remains in force until the 
periods ordered to be served (including any extended 
period under s 119 j32 have been served or the order 
has been cancelled or revoked.

Section 120 of the Act gives the superintendent of a 
detention centre or the officer in charge of a prison to 
refuse to admit a detainee to the centre or the prison 
if he or she believes on reasonable grounds that 
the detainee is unfit to undergo periodic detention 
because of unruly behaviour or because the detainee 
poses a threat to the good order or security of the 
establishment.

General provision relating to breach of orders 
and re-offending during adjournment: ss 121 and 
122
Section 121 is a general provision that deals with the 
circumstances under which an order is breached and 
the consequences of a breach.

A youth breaches an order if he or she -
(a) fails, without reasonable excuse, to comply with 

tlie temi or condition of an order;
(b) fails to comply with file Regulations relating to 

an order;
(c) commits an offence against the laws of the 

Northern Territory or elsewhere while the order 
is in force; or

(d) does an act, or omits to do an act, that constitutes 
a breach under another provision of the Youth 
Justice Act.

The Court may, on application by tlie Director of 
Correctional Services or prosecutor, or of its own 
motion, make an order that deals with a breach of an 
existing order.
Subsection (6) provides as follows:
Continued page 40...
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“If the Court is satisfied by evidence on oath or 
by affidavit, or by admission of a youth, that the 
youth has breached an order, the Court may -

(a) if the order is still in force -
(i) confirm or vary the order; or
(ii) revoke the order and deal with the youth 

under section 83 as if it had just found 
him or her guilty of the relevant offence or 
offences; and

(b) if the order is no longer in force - deal with 
the youth under section 83 as if it had just 
found him guilty of the relevant offence or 
offences. ”

In deciding what action to take pursuant to subsec
tion (6) the Court must take into account the extent 
to which tlie youth had complied with tlie order that 
has been breached.

In dealing with a youth for a breach of an order, 
the Court is precluded from imposing on the youth 
a penalty greater than the maximum penalty that it 
could have imposed on him or her for the offence 
or offences which were the subject of the breached 
order.

Section 122 sets out the powers of the Court where a 
youth offends during an adjourned period.

The section covers the situation where the Court -
(a) finds a charge proven against a youth and adjourns 

the matter pursuant to either s 83(1) (c)33 or (e)34 
and discharges the youth without penalty; and

(b) the youth is subsequently found guilty of an 
offence committed during tlie period of the 
adjournment

In those circumstances tlie Court may in addition 
to imposing a penalty in relation to the offence or 
offences committed during the adjourned period 
impose a penalty in relation to the initial offence 
proven against the youth.

Subsection (3) provides that it is immaterial that the 
aggregate of both penalties may exceed the limit 
established under s 83.

Provisions relating to sentences of detention or 
imprisonment: ss 125 - 127,129 - 132 
* Single sentences

Section 125 allows the Court to impose a single 
sentence of detention or imprisonment with 
respect to 2 or more offences arising out of the 
same incident or a course of conduct. However, 
the power to impose a single sentence is not avail
able if one of the offences with which a youth 
has been charged is a violent offence or a sexual 
offence within the meaning of the Sentencing Act. 
Quantitative limitations are also placed on the 
imposition of a single sentence in relation to 2

or more offences. The sentence must not exceed 
the maximum period that could be imposed if 
a separate sentence were imposed in relation to 
each offence. This general limitation is qualified 
by a requirement that the term must not exceed 
12 months in the case of a youth under the age of 
15 years or 2 years in the case of a youth who has 
turned 15 years of age.

* Concurrency or otherwise of sentences
According to s 126, if a youth is serving, or has 
been sentenced to serve, a term of detention or 
imprisonment for an offence and is sentenced to 
another term for another offence, the latter must 
be served concurrently with the former tenn 
unless the Youth Justice Act otherwise provides 
or the Court otherwise directs when imposing the 
later sentence.

* Accumulation of sentences
Section 127 provides as follows:

“(1) If a youth -
(a) is serving, or has been sentenced to sen>e, 

a term of detention or imprisonment for an 
offence ; and

(b) is sentenced to serve another term of detention 
or imprisonment for another offence, the 
Court may direct the term of detention or 
imprisonment for the other offence to start 
from the end of the term of detention or 
imprisonment for the earlier offence or an 
earlier date. ”

(2) Subsection (1) applies whether the term 
of detention or imprisonment for the first 
offence is being served concurrently with 
or cumulatively on the term of detention or 
imprisonment for another offence. ”

* Backdating of sentences
Tlie Court is given the power to order that a 
sentence commence on the day a youth was 
taken into custody or on any date between the 
date of custody and the date on which sentence is 
passed35

* Order of service of sentences
Section 130 provides as follows:
“(1) If a youth has been sentenced to several- 

terms of detention or imprisonment in respect 
of any of which a non-parole period was fixed, 
the terms are taken to be served in succession 
as follows:

(a) any term in respect of which a non-parole 
period was not fixed;

(b) the non-par ole period;
(c) unless and until released on parole, the 

balance of any term after the end of the 
nonparole period.

4/2006 — Page 40



(2) If, while a youth is sending a sentence of 
detention or imprisonment, a further sentence 
of detention or imprisonment is imposed , 
service of the earlier sentence is, ifnecessary, 
suspended in order that the sentences may he 
served in the order referred to in subsection 
(1).”

* Revocation of parole
If a youth is sentenced to term of detention or 
imprisonment for an offence committed during 
the currency of a parole order and tlie parole order 
is on account of that sentence taken to have been 
revoked under the Parole Prisoners Act the Court 
must order that the youth be detained or imprisoned 
for the temi that remained unserved as at the date of 
the parole order. That term is to commence at the 
expiration of the temi of detention or imprisonment 
imposed in relation to the offence committed during 
the currency of the parole order.36

* Application of the Parole of Prisoners Act
Section 132 extends the application of the Parole 
Prisoners Act to the Youth Justice Act.

Reconsideration of orders : s 141
Where tlie Court has found a youth guilty of a charge 
and an order is made in relation to the youth, the 
Court may reconsider the order on application by the 
youth or a person on behalf of tlie youth.

Where the reconsideration relates to a sentence of 
detention or imprisonment the Court may release the 
youth on bail pending the reconsideration.

Following tlie hearing of the application, the Court 
may -
(a) confirm or vary the order;
(b) revoke the order and deal with the youth under 

s 83 of the Act as if it had just found him or her 
guilty of the relevant offence or offences.

Review of sentencing orders: s 142
The Court is empowered to review an order on an 
application by tlie youth, a person on behalf of the 
youth, the Director of Correctional Services or a 
prosecutor. Such application can only be made in the 
following circumstances -
(a) that circumstances, including those of the youth, 
have materially changed and as a result the youth 
will not be able to continue to comply with an order 
or continuing obligation; or
(b) that tlie youth is no longer complying with, or 
is no longer willing to comply with, an order or a 
condition or continuing obligation.

If the order under review is a community work order, 
the grounds for review include the following:
(a) that the youth is in custody on a charge for another 

offence;
(b) that the youth's behaviour is such that the further

implementation of the order is impractical;
(c)that the operation of the order offends other 

persons.

On a review, tlie Court may do any of the 
following:
(a) discharge the order;
(b) confinn or vary the order;
(c) revoke the order and deal with the youth under 

section 83 as if the Court had just found the youth 
guilty of tlie relevant offence of offences.

In deciding what order to make the Court must 
take into account the extent to which the youth had 
complied with the terms, conditions or obligations 
of the order which is subject to the review. On a 
review of an order, the Court must not impose a 
penalty greater than the maximum penalty it could 
have imposed on tlie youth in respect of the original 
offence.

CONCLUSION
The Youth Justice Act establishes a wide range of 
sentencing options, many of which are familiar 
and a few that are new. In selecting the appropriate 
sentencing disposition for a youth, courts exercising 
jurisdiction under the Act will need to bear in mind 
the sentencing philosophy that underpins the Act. 
There is a correlation between the aims of sentencing 
and the methodology of sentencing. The immediate 
task for tlie courts will be to determine and articulate 
that underlying philosophy.
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