
Noticeboard
High Court Judgements: 

April and May 2007
Corporations - Winding up - Claims - Ranking of 
claim - claim by shareholder that company misled 
him to purchase shares

In Sons of Gwalia Ltd v Margaretic [2007] HCA 1 (31 
January 2007) s536A of the Corporations Act 2001 (Cth) 
provides that in a winding up, a claim by A person in 
the person’s capacity as a shareholder is postponed until 
all claims made by persons other than in the capacity 
as a member of the company have been satisfied. M 
purchased shares in the appellant company shortly 
before administrators were appointed. He claimed the 
company was in breach of the “continuous disclosure” 
requirements of the Corporations Act and intended to 
lodge a claim in the administration. The administrators 
sought a declaration that such a claim was not provable 
or was postponed. They failed at first instance, on appeal 
to a Full Court and their appeal to the High Court was 
dismissed: Gleeson CJ; Guimnow J; Kirby J; Havne J; 
Heydon J; Crennan J; contra Callinan J.

Workers’ compensation (WA) - Employees - 
Contractors - Person is a deemed employee when 
work at time of injury is directly a part or process in 
the trade or business of the principal - Security guard 
at school - Revocation of special leave

In Klein v Minister for Education [2007] HCA 2 (1 
Feb man 2007) K was a security guard injured in a 
confrontation with an intmder at a school. His claim 
against the Minister as the occupier of the school for 
damages hinged on whether he was a deemed employee 
under the Workers Compensation and Injury Act 1981 
(WA). The High Court granted special leave to consider 
when a contractor was “directly ” engaged in work that was 
a part or process of a business. After leave was granted 
the Act was amended, relying on the correctness of earlier 
decisions to close the class of case where the question 
could arise. The majority of the High Court decided to 
revoke special leave: Guimnow. Hayne and Heydon JJ 
jointly; Gleeson CJ and Kirby J addressed the question 
that had been said to arise but would have dismissed the 
appeal on the merits. Special leave revoked.

Criminal law (NT) - Sentencing - Revocation of 
statutory non-parole period
In Leach v Q [2007] HCA 3 (6 February 2007) the High 
Court considered how the Supreme Court of NT was to 
decide whether to revoke the statutory non-parole period 
for a life sentence and refuse to fix a non-parole period. 
Consideration as to whether onus or level of proof lias any 
application in the sentencing process. Appeal dismissed.

Produced for the 
Law Council of 
Australia and its 
constituents by 
Thomas Hurley, 
Barrister, 
Melbourne

orders that the provision in the Safety, Rehabilitation and 
Compensation Act 1998 (Cth) that authorised Optus to 
become subject in satisfying its workers’ compensation 
obligations to that scheme as a competitor of Telstra 
was unlawful as offending s51(xiv) of the Constitution. 
The High Court concluded by majority that this provi
sion did not give the insurance enterprise through which 
all workers’ compensation was required to be effected 
in Victoria (and accepted as a state insurance business) 
protection against incidental operation of common
wealth workers’ compensation legislation: Gleeson 
CJ; Guimnow, Hayne, Heydon, Cremian JJ jointly; 
contra Kirby J, Callinan J. Appeal from Federal Court 
dismissed.

Tort - Duty of care - Whether road authority under 
a non-delegable duty of care to road users - Whether 
road authority liable for negligence of contractor
In Leichardt Municipal Council v Montgomery [2007] 
HCA 6 (27 February 2007) M suffered a personal injury 
when he fell through protective carpet laid over work 
being performed by a contractor on a footpath under the 
control of the appellant. M settled with the contractor and 
proceeded against the appellant. The primary judge and 
the NSW Court of Appeal found the appellant liable as 
under a non-delegable duty of care. Its appeal to the High 
Court was allowed: Gleeson CJ; Kirby J; Hayne J; Call
inan J; Creiman J. The Court concluded road authorities 
were not under any non-delegable duty of care to road 
users by reason of statute or common law. Considera
tion of when non-delegable duty of care will be found. 
Appeal allowed.

Evidence - Legal privilege - Identity of client
In Z v NSW Crime Commission [2007] HCA 7 (28 
February 2007) the High Court concluded that the 
communication by a client to a lawyer of the identity of 
the client was not usually a privileged communication, 
but if it was the lawyer was required by sl8B(4) of the 
New South Wales Crime Commission Act 1985 (NSW) 
to divulge it: Gleeson CJ; Kirby with Callinan JJ; Hayne, 
Creiman JJ. Appeal dismissed.

Constitutional law - State insurance - Whether 
protection of state insurance body extends to protec
tion of its monopoly
In Attorney-General (Vic) v Andrews [2007] HCA 9 (21 
March 2007) by s5 l(xiv) of the Constitution the common
wealth Parliament was given power to make laws for 
insurance “other than State insurance”. Victoria sought

District Court (NSW) - Jurisdiction
In Forsyth v C of T [2007] HCA 8 (1 March 2007) the 
High Court concluded by majority that the provisions of 
the District Court Act 1973 (NSW) that gave the District 
Court jurisdiction by reference to the jurisdiction of the 
Supreme Court of NSW were to be construed as at the 
date they were introduced and not at the date the relevant
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taxation proceeding was commenced. The majority 
concluded that as the proceeding could have been brought 
in the Supreme Court when the District Court provision 
was introduced, that court had jurisdiction to determine 
it: Gleeson CJ, Guimnow, Hayne, Callinan, Heydon, 
Crennan JJ; contra Kirby J. Appeal dismissed.

Tort - Malicious prosecution - When proceedings 
instituted maliciously - Whether reasonable and 
probable cause for the proceedings
In A v NSW [2007] HCA 10 (21 March 2007) A was 
prosecuted for having intercourse with his stepchildren. 
At committal, the evidence of the children was rejected 
as contrived because of their dislike of their stepfather. In 
proceedings against the prosecution for malicious pros
ecution, A succeeded as to one child but failed in relation 
to the other. He failed in an appeal to the NSW Court of 
Appeal brought by the prosecution but his appeal to the 
High Court was allowed: Gleeson CJ, Guimnow, Kirby, 
Hayne, Heydon, Creiman JJ jointly: sim Callinan J. The 
Court considered in detail elements required to be proved 
to establish malicious prosecution. Appeal allowed in 
part to restore order of trial judge.

Criminal law - Appeal and re-trial - When new case 
to be re-tried not made at first trial
In Q v Taufahema [2007] HCA 11 (21 March 2007) 
the High Court divided over when special leave should 
be granted on the application of the prosecution. T was 
convicted at trial of the murder of a police officer. This 
conviction was set aside by the NSW Court of Criminal 
Appeal which declined to order a re-trial. The prosecution 
sought special leave to achieve a re-trial. Special leave 
was granted and the appeal was allowed by majority: 
Guimnow, Hayne, Heydon, Creiman JJ; contra Gleeson 
CJ with Callinan J; Kirby J. Consideration of when a 
person can be guilty of an offence by reason of being a 
party to a joint criminal enterprise and when an order for 
a re-trial will see the accused tried for a different offence 
to the initial one. Special leave granted; appeal allowed; 
new trial ordered.

Royal commissions-When action by regulator rely ing 
on actions in royal commission for or on account of 
things done in royal commission
InXv APRA [2007] HCA 4 (21 February 2007) the High 
Court concluded that APR A would not, in using evidence 
given to the HIH Royal Commission to consider action 
that may be taken under the APRA Act 1998 (Cth) or 
in reaching a preliminary view that persons who gave 
evidence to the royal commission were not fit and proper 
persons for the purposes of that Act, contravene the 
Royal Commissions Act 1902 (Cth) as that Act contem
plated other persons would perfonn their statutory duties. 
Appeal allowed in part.

Income tax - Income - Increase in value of sell back 
rights
In C of T v McNiel [2007] HCA 5 (22 Febmaiy 2007) 
the High Court considered whether the increase in value 
of "sell back” rights attached to shares that increased in 
value was to be assessed as income tax or as a capital 
gain. Appeal allowed: Guimnow ACJ, Hayne, Heydon, 
Crennan JJ; contra Callinan J.

The full version of these judgments can be found on the 
AustLII website www.austlii. edu. au/databases. html.

Federal Court Judgements: 
April and May 2007

Produced for the Law Council of Australia and its 
constituents by Thomas Hurley, Barrister, Melbourne

Migration agents - Registration - Stay of decision to 
refuse re-registration
In Seymour v MARA [2007] FCAFC 5 (2 Febmaiy' 
2007) a Full Court concluded the AAT had power to 
grant a stay order suspending the operation of a decision 
to refuse re-registration to a migration agent but that an 
order would have no effect.

Federal Court - Appeal from a court of summary 
jurisdiction
In CFMEU v Clarke [2007] FCAFC 8 (9 Febmaiy 2007) 
a Full Court held that an appeal lay to a Full Court from 
a decision of a single justice of the Federal Court in an 
appeal under s25(5) of the Federal Court of Australia Act 
from a decision of a summary court, being the Industrial 
Court of WA.

Income tax - Part of a loss
In Keycorp Ltd v C of T [2007] FCA 41 (7 February 
2007) Allsop J concluded the reference to "part of a loss” 
in sl70-10 of the ITAA 1997 (Cth) did not include a loss 
calculated by reference to only part of a year.

Migration - Jurisdictional error - Profound error of 
fact
In SZIFI v MIMIA [2007] FCA 63 (7 February 2007) 
Greenwood J held jurisdictional error was established 
where the RRT asked whether the applicant from Paki
stan would face persecution on return to "Indonesia”.

Migration - Communications sent to “authorised 
recipient”
In SZHUS v MIMIA [2007] FCA 64 (7 Febmaiy' 2007) 
Nicholson J concluded there had been no denial of proce
dural fairness where notice of a hearing was sent by the 
RRT to the address of the authorised recipient nominated 
by the applicant.

Migration - Validity of direction that off-shore entry 
person be detained off-shore
In Plaintiff P1/2003 v Ruddock [2007] FCA 65 (7 
Febmaiy' 2007) Nicholson J held certain claims by the 
plaintiff that si98A of the Migration Act (that author
ised an officer to detain a person in a country other than 
Australia and for the Minister to direct that this be done) 
was invalid were arguable and others not.

Migration - Cancellation of permanent visa on 
character grounds Fed crt April07 LIV proffed- 
Opportunity to be heard
In Sales v MIMIA [2006] FCA 1807 ;20.12.06 Allsop J 
quashed a decsion to cancel a permanent visa on char
acter grounds where the unrepresented visa holder was 
in prison and given 14 days to address the matters raised 
in General Direction 21 Allsop J concluded he was not in 
the circumstances given an opportunity to be heard.
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Industrial law - False or misleading representations 
about obligation to join union
InHadgkiss v CFMEU (No 3) [2007] FCA 87 (9 Februaiy 
2007) Graham J considered when statements as to joining 
a union amounted to advice or encouragement or a threat 
of discrimination or coercion contrary to s298SC(c) of 
the Workplace Relations Act 1996 (Cth).

Discrimination and vilification - Racial vilification on 
the Internet
In Jones v The Bible Believers Church [2007] FCA 55 
(2 February 2007) the applicant brought proceedings 
on behalf of the Australian Council of Australian Jewry 
seeking relief under sl8C of the Racial Discrimination 
Act 1975 (Cth) m relation to statements concerning 
Jews published on the Internet. Conti J granted the relief 
sought.

Native title - Authority to bring claim
In Harrington-Smith (on behalf of the Wongatha People) 
v WA (No 9) [2007] FCA 31 (5 February 2007) Lindgren 
J determined eight overlapping applications for native 
title in Western Australia. He founded his decision on 
the failure of the claimants to satisfy the "authorisation" 
of the claims as required by s61 of the Native Title Act 
1993 (Cth).

Native title - Claim affecting PNG
In Akibax Queensland (No 3) [2007] FCA 39 (31 Januaiy 
2007) Spender J considered whether leave to appeal was 
required from a decision on native title and the effect on 
a land rights claim in the Torres Strait of an exchange of 
notes in 2000 between Australia and PNG as to the status 
of certain inhabitants.

Crime Commission - Validity of determination
In CC Ply Ltd v ACC [2007] FCA 16 (25 Januaiy 2007) 
Mansfield J concluded a determination of the Australian 
Crime Commission was validly made where the board 
had adopted a draft instrument.

Federal Court - Proper place - Proper registry
In Baxendales Vineyard Pty Ltd v The Geographical 
Indications Committee [2007] FCA 22 (25 Januaiy 
2007) Mansfield J considered how the proper registry' of 
an appeal instituted in Adelaide from a decision to the 
AAT heard in Melbourne but delivered from Sydney was 
to be determined.

Crimes Act - Search warrant
In Oke v Commissioner AFP [2007] FCA 27 (25 January 
2007) Mansfield J found execution of a search warrant 
was unlawful where the occupier was not given a copy 
of the entire warrant as required by s3H(l) of the Crimes 
Act 1914 (Cth).

Social Security - “Special circumstances”
In Angelakos v Secretary' DEWR [2007] FCA 25 (29 
January 2007) Besanko J considered the AAT did not err 
in the meaning it gave the term “special circumstances” 
in considering whether overpayment of a parenting 
payment should be waived.

Corporations - Validity of foreign acquisitions and 
takeover legislation
In Wight v Pearce MP [2007] FCA 26 (29 Januaiy 2007)

Besanko J concluded the Foreign Acquisitions and 
Takeovers Act 1975 (Cth) was supported by the aliens 
power of the Constitution, did not effect any impairment 
of property rights within s51(xxxi) and the Treasurer’s 
delegate was not obliged to give notice that past visa 
violations may be taken into account in making a dives
titure order.

Migration - Competency of appeal from AAT against 
s501 cancellation
In Epenisa v MIMIA [2007] FCA 80 (9 February 2007) 
Besanko J observed that a purported appeal from the 
AAT on review of a decision to cancel a visa under s501 
of the Migration Act was incompetent as the decision was 
excluded by s476A(l)(b) of the Act. He applied MIMIA 
v Nystrom [2006] 81 ALJR 1 to conclude the power to 
deport was not limited by the existence of the separate 
power to cancel a visa.

Migration - Visas - Whether spouse maybe su bstitu ted 
- Whether obligation to tell applicant application 
doomed
In Konteh v MIMIA [2007] FCAFC 12 (14 Febmaiy 
2007) a Full Court concluded the Migration Act and 
Regulations did not permit a visa to be granted on the 
basis of nomination by a second spouse who was infor
mally substituted for the nominating one and the Minister 
was under no duty to tell the appellant that his application 
was therefore doomed.

Migration - Visas - Misapplication of policy
In Elliott v MIMIA [2007] FCAFC 22 (2 March 2007) a 
Full Court set aside a decision to refuse a remaining rela
tive a visa where it found the MRT had misunderstood 
that part of departmental policy concerning remaining 
relatives and departed from the requirements of the 
Regulations.

Migration - Failure to send letter to authorised 
recipient
In Le v MIC [2007] FCAFC 20 (27 Febmaiy 2007) a Full 
Court held that where a visa applicant had given notice 
under s494D(l) of the Migration Act of an authorised 
recipient, all communications must be sent to that person 
regardless of the view of the Department as to how effec
tive this may be.

Native title - Exclusive possession - Inter-tidal zone
In Guinana v NT [2007] FCAFC 23 (2 March 2007) a 
Full Court considered whether there could be possession 
of inter-tidal land. It concluded the grant of native title in 
respect of inter-tidal land prevented the operation of the 
Fisheries Act 1978 (NT) to authorise fishing licences in 
respect of the land.

Industrial law - Whether statutory rights under 
Long Service Leave Act (Vic) inconsistent with award 
provisions
In Compass Group (Aust) Pty Ltd v Bartram [2007] 
FCAFC 26 (9 March 2007) a Full Court concluded the 
provisions in the Long Service Leave Act 1992 (Vic) did 
not operate as the entitlement of the casual employees in 
question was covered by a registered agreement within 
sl70LZ(l) of the Workplace Relations Act 1996 (Cth).

Industrial law - Freedom of association
In Commonwealth Bank v FSU [2007] FCAFC 18 (28
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February 2007) a Full Court concluded the appellant 
bank had contravened s298K of the Workplace Relations 
Act 1996 (Cth) in the way it created a premium financial 
group for incentive based financial planners as it disad
vantaged those employees who were employed under 
awards.

Insurance - Professional indemnity - Exclusion for 
“dishonesty”
In McCarthy v St Paul International Insurance [2007] 
FCAFC 28 (14 March 2007) a Full Court considered 
when employees of an insured firm of solicitors were 
“dishonest” so as to trigger an exclusion of indemnity 
under a professional insurance policy.

Equity - Proprietary estoppel
In Repatriation Commission v Tsourounakis [2007] 
FCAFC 29 (15 March 2007) a Full Court considered 
whether the respondent had ceased to be the beneficial 
owner at equity for the operation of an assets test of 
property because of improvements made by the son and 
the doctrine of proprietary estoppel.

Tax - Fringe benefits tax - Need for commonwealth 
bodies to apply decisions of Federal Court
In C of T v Indooroopillv Children Services (Qld) Pty 
Ltd [2007] FCAFC 16 (22 Febmaiy 2007) a Full Court 
considered whether the contribution by an employer to 
an employee incentive trust was a benefit provided in 
respect of employment. The question had been litigated 
previously. The Court restated the need for common
wealth agencies to apply the law as expressed by the 
Federal Court.

Employment - Constructive dismissal - Damages
In Hem v Cant [2007] FCAFC 81 (9 Febmaiy 2007) 
Finkelstein J considered when an unfounded allegation 
of theft against an employee amounted to constructive 
dismissal and whether amounts the dismissed employee 
had billed for work done after the dismissal but was not 
able to collect were to be offset against damages for 
breach of contract. Claim by former employ ee as creditor 
allowed.

Discrimination - Jurisdiction of Federal Magistrates 
Court
In NSW Department of Housing v Mosalev [2007] FCA 
353 (15 March 2007) Cowdroy J concluded the Federal 
Magistrates Court had no jurisdiction mider the HREOC 
Act 1986 (Cth) or its associated jurisdiction to order an 
application for priority public housing be reassessed 
absent a finding of discrimination.

Migration tribunal - Failure of person to attend 
hearing due to conduct of agent
In SZIWW v MIMIA [2007] FCA 238 (26 Febmaiy 
2007) Greenwood J concluded the RRT made no proce
dural error by determining a proceeding in the absence of 
the applicant due to failures of his migration agent.

Migration - Visa cancellation - Circumstances of visa 
holder
In Nassif v MIMIA [2007] FCA 197 (23 Febmaiy 2007) 
Branson J quashed a decision of the Minister to cancel a 
visa under s501 of the Migration Act without considering 
whether the visa holder was in a parental or “other close 
relationship” with a child.

Statutes - Scope of regulation making power
In South Coast X-ray Ltd v CEO Medicare Australia 
[2007] FCA 277 (7 March 2007) Cowdroy J considered 
the extent of the regulation making power given by 
ss4A and 4AA of the Health Insurance Act 1973 (Cth), 
notwithstanding that it required the relevant apparatus 
that could be approved to have been installed at an earlier 
date.

Constitutional law - Judicial power - Justiciability of 
failure of Australian government to act over citizen 
detained by ally
In Hicks v Ruddock [2007] FCA 299 (8 March 2007) 
Tamberlin J concluded a claim that the respondent 
Attorney-General and the Australian government were 
liable for failing to act to obtain the release of the appli
cant from the custody of America was not a matter that 
was justiciable and the proceeding ought be summarily 
dismissed. The basis on which relief was granted in 
Kuwait Airways Corporation v Iraqi Airways Company 
[2002] 2 AC 883 was distinguished. Tamberlin J found 
the Australian government did not have such control over 
the American government that habeus corpus could ever 
be a remedy or consideration of a request of the American 
authorities that Hicks be released w as required. Summary 
judgment granted to respondent.

Corporations - Jurisdiction of Federal Court to grant 
in junction under s23 of the Federal Court Act to make 
orders “freezing” assets not provided for under sl323 
Corporations Act 2001 (Cth).
In ASIC v Carey [2007] FCA 310(8 March 2007) French 
J concluded that because sl323 of the Corporations Act 
did not authorise a general freezing of the assets of a 
company and its directors under investigation, s23 of 
the Federal Court Act did not give the Court jurisdiction 
either.

Superannuation - Benefits - Payment - Payment to 
joint bank account
In Price v MLC Nominees Pty Ltd [2007] FCA 298 (9 
March 2007) Edmonds J concluded payment of a super
annuation sum into a bank account in the name of the 
beneficiary and his wife jointly was not m contravention 
of els 6.17,6.22 of the Superannuation Industry (Supervi
sion) Regulations 1994 (Cth) on the beneficiary claiming 
his spouse had defrauded him.

Practice - Discovery to “in-house counsel”
In Condor Medsystems Inc v University of British 
Columbia [2007] FCA324 (9March2007)Finkelstein J 
considered when the risks to adversaries of their discov
ered documents being perused by “in-house counsel” 
required special protection.

Designs - Unjustified threat of proceedings for 
infringement
In World of Technologies Pty Ltd v Tempo (Aust) Pty 
Ltd [2007] FCA 114 (14 Febmaiy' 2007) Jessup J found 
a design registered under the Designs Act 2003 (Cth) 
was not a distinctive or novel design when registered 
and ordered registration be revoked under s93(3)(a). He 
further found the person who registered the design was 
not an entitled person within s93(3)(b).
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Legal practitioners - When court will restrain lawyer 
from acting in matter where lawyer is witness and an 
interested party
In The Food Improvers Pty Ltd v BGR Corporation Pty 
Ltd [2007] FCA 97 (12 February 2007) Rares J consid
ered when a solicitor who is an active and interested 
participant in the affairs of a company said to have been 
ran in an oppressive manner will be restrained from 
acting further.

THOAL4S HURLEY is a Victorian barrister. The full 
version of these judgments can be found on the . I list 1.11 
website www.austlii.edu.au/databases.html.

Federal Court (Corporations) 
Amendment Rules 2007 

(No 1)
The Federal Court (Corporations) Amendment Rules 
2007 (No 1) will be registered on the Federal Register of 
Legislative Instruments on 2 April 2007. The Amend
ment Rules commence on 3 April 2007 (being the day 
after the registration).
A copy of the Amendment Rules will be available on the 
Internet from the ComLaw site at http://www.comlaw. 
gov.au/.
The Amendment Rules make the following amendments 
to the Federal Court (Corporations) Rules 2001:
1. amend rales 2.2 and 2.7 and fonn 3 to remove the 
reference to ‘interlocutory application’ - this change is 
consequential upon amendments made in 2005 which 
allow an interlocutory process to be used for claims of final 
relief or interlocutory relief in an existing proceeding;
2. amend rale 2.4A so that in applications to set aside a 
statutory demand the search of the records of ASIC must 
be carried out no later than the day before the hearing of 
the application;
3. amend rale 7.10 to replace the reference to ‘Law’ with 
a reference to ‘Act’;
4. insert a new rale 12. IB to deal with notification to the 
Court where a proceeding falling within the definition 
of court proceedings in relation to a takeover bid or 
proposed takeover bid in s 659B(4) of the Corporations 
Act is commenced before the end of period of a takeover 
bid.
The Amendment Rules give effect to the recommenda
tions of the Council of Chief Justices’ Hannonised 
Corporations Rules Monitoring Committee.
Philip Kellow 
Deputy Registrar 
Federal Court of Australia

Federal Court Harmonised 
Bankruptcy Rules

In Febmary 2006 the Federal Court (Bankruptcy) Rules 
2005 and the Federal Magistrates Court (Bankruptcy) 
Rules 2006 Commenced.
As with most Rules, it will be necessary to amend the 
Bankruptcy Rules from time to time to address any legis
lative or procedural changes or to resolve any difficulties. 
To ensure that harmonisation is maintained, the Chief 
Justice of the Federal Court and Chief Federal Magistrate 
have agreed that such changes should be developed and 
implemented upon the advice of aHannonisedBankraptcy 
Rules Monitoring Committee. The recoimnendations of

the Monitoring Committee will be referred to the Rules 
Committee of each Court for consideration and, if agreed, 
implementation through the usual processes.
A hannonised Bankruptcy Rules Monitoring Committee 
lias been established consisting of Justice Greenwood, 
Federal Magistrate Mclnnis, Graham Ramsey, Adele 
Bvme and Philip Kellow.
The Committee would be very interested in any issues 
you would like to raise in relation to the Bankruptcy 
Rules. At this stage any issues should be sent to:
Mr Philip Kellow, Deputy Registrar
Federal Court of Australia
Level 18 Law Courts Building
Queens Square
SYDNEY NSW 2000
Email: Pliilip.Kellow@fedcomt.gov.au

Notifications to the ABC 
Commissioner

The Office of the Australian Building and Constmction 
Commissioner (ABCC) was established on 1 October 
2005 pursuant to the Building and Construction Industry 
Improvement Act 2005 (Cth) (BCII Act). Its key objec
tive is to ensure that workplace relations laws are enforced 
in building and construction industry workplaces. The 
ABCC also promotes proper conduct through educating 
industry participants on their rights and obligations. 
Compulsory notification of an application to a court 
A building industry participant must notify the ABC 
Commissioner of an application made to a court under 
the BCII Act, the Workplace Relations Act (WR Act) 
or section 34 of the Independent Contractors Act 2006 
(Cth) (IC Act) if it is made by, or otherwise involves, the 
building industry' particpant and the proceedings relate to 
building work.
The notice must be forwarded to the ABCC as soon as 
practicable.
The notice must include the following:
a) the parties to the action;
b) contact details for each of the parties;
c) the Act, and provision, under which the application 
lias been made;
d) the jurisdiction in which the application has been 
made.
Compulsory notification of the outcome of the appli
cation
A building industry participant must also notify the ABC 
Commissioner of the outcome of any application to a 
court under the BCII Act, the WR Act or section 34 of 
the IC Act made by, or otherwise involving the building 
industry participant where the proceedings relate to 
building work.
This notice must include the following information:
a) the parties to the action;
b) contact details for the parties;
c) the jurisdiction in which the application was made;
d) the outcome of the application.
Penaties
The maximum pecuniary penalty for a contravention of 
this regulation is:
a) if the defendant is a body corporate - $2750; and
b) in any other case - $550.
Contacting the ABCC
Notifications to the ABCC should be faxed to (03) 8509 
3020 or mailed to: Office of the Australian Building and
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Construction Commissioner, GPO Box 9927, Melbourne 
VIC 3001. Enquiries should be directed to Eugene 
Quigley - Advocate, ABCC on (03) 8509 3011.

Notification of changes to 
the Swimming Pool Safety 

Act 2004
The Swimming Pool Safety Act 2004 has recently been 
amended in relation to property transfers. The changes are 
to section 28 (1), Temporary Acknowledgement Notices. 
The change is an addition of (e) to this section; - 
A person may apply to the Authority for a temporary 
acknowledgement notice to facilitate the transfer of the 
fee simple interest in prescribed small premises at which 
there is an existing swimming pool that is not certified 
or notified.
This section now includes transfers in respect to small 
premises in respect of which there is a transfer of the fee 
simple interest to an immediate family member of the 
previous registered owner or registered proprietor.
For this inclusion, “immediate family member” means:
a) a spouse or de facto partner; or
b) a parent (including a stepmother or stepfather) or 
grandparent; or
c) a child (including a stepchild) or grandchild; or
d) a brother or sister (including a half brother or sister). 
For properties transferring to an iimnediate family 
member, the competition of a Temporary Acknowlege 
Notice (C7) will be required and is to be submitted with 
supporting legal documentation to confirm the family 
relationship. The C7 fonn will be updated shortly and 
be available on the website www.watersafety.nt.gov.au. 
In the meantime, the current Cl fonn will be accepted. 
Please add “Section (1) (e)” and similar wording to the 
fonn when completed.
Swimming Pool Safety Authority, 17 April 2007

High Court of Australia 
Rule of Court

It is ordered as follows:-
1. Sittings of the Court for the transaction of all such busi

ness as may be brought before it shall be held during the 
year 2007 at the places and commencing on the days 
hereunder mentioned, that is to say:

Canberra - Tuesday 15 May 2007 
Canberra - Tuesday 12 June 2007
* Brisbane - Monday 18 June 2007 
Canberra - Tuesday 31 July 2007
* Adelaide - Monday 6 August 2007 
Canberra - Tuesday 28 August 2007 
Canberra - Tuesday 25 September 2007
* Perth - Monday 22 October 2007 
Canberra - Tuesday 6 November 2007 
Canberra - Tuesday 4 December 2007

*No sittings will be held unless there is sufficient busi
ness to warrant the attendance of the Court.

2. Sittings to hear applications for special leave to appeal 
will also be held on the days hereunder mentioned, that 
is to say:

Friday 25 May 2007 
Friday 15 June 2007 
Friday 3 August 2007 
Friday 7 September 2007 
Friday 5 October 2007

Friday 16 November 2007 
Friday 14 December 2007

3. The winter vacation shall commence on Saturday 23 
June 2007. The summer vacation shall commence on 
Saturday 15 December 2007.

High Court of Australia 
5 September 2006

Notice to all legal practitioners 
and police prosecutors 

practicing in the summary 
jurisdiction (Darwin)

Following are the new Guidelines for Contest Mentions 
which came into effect on 2 April 2007.
The Guidelines are the result of deliberations of the Working 
Group on Contest Mentions and the Criminal Court Users 
Group.
For those practitioners who were not involved in the 
development of the Guidelines or who otherwise had not 
been briefed on the new system, an information session was 
conducted by me on Friday 30 March. If you were unable to 
attend the session and would like further information please 
contact Sally Glass, or sally.glass@nt.gov.au.
The Court takes this opportunity to thank those practitioners 
and police prosecutors who have assisted in the development 
of the Guidelines and Fomis.
Jenny Blokland 
Chief Magistrate

GUIDELINES FOR CONTEST MENTIONS AND 
LISTING OF CONTESTED MATTERS BEFORE 
THE COURT OF SUMMARY JURISDICTION, 
DARWIN
The following guidelines for the conduct of contest 
mentions and listing contested matters are established 
for the purpose of more efficiently disposing of the 
business before the Court and are not to be regarded as 
an attempt to remove the defendant’s right to have the 
charges heard on the merits.
1. FIRST ADJOURNMENT OF CONTESTED MAT
TER
Matters will be initially mentioned in the Bail/Arrest 
mention court and if a not guilty plea or a hearing on 
disputed facts on the plea is indicated, the first step will 
be an adjournment for approximately 14 days for simple 
mention only. During that 14 days it is expected that 
the parties will consider whether negotiations will 
resolve the matter and if so the parties will endeavour to 
conduct constructive negotiations with each other.
2. IMMEDIATE HEARINGS
The court shall have the discretion to refer matters direct 
to hearing where there is no prospect of early resolution. 
The Court will rely on indications from counsel on this 
question.
3. LISTING FOR CONTEST MENTION AND HEAR
ING
At the mention referred to in paragraph 1 above, (fol
lowing the first 14 day adjournment), if the case lias not 
resolved, the case will be referred to a contest mention 
and at the same tune will be allocated a hearing date. It 
is expected that the contest mention date will be six 
weeks into the future, to allow for the delivery of the 
prosecution brief to defence counsel at least seven days 
prior to the contest mention. Contest Mentions will take 
place in the Bail/Arrest Court at 10.00am on Tuesdays,
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Wednesdays and Thursdays as listed by the Court after 
hearing on availability from the parties.
4. PRIORITY MATTERS
It is expected that the court will independently deal with 
priority listings as required by the exigency of the case 
such as where the defendant is in. custody, or the matter 
is one which should be fast tracked. In such cases less 
time may be granted between the first mention, contest 
mention and the hearing.
5. DISCLOSURE AND INSTRUCTIONS (TIMING) 
Prosecutors should forward significant statements to 
defence representatives as they are received from police 
rather than wait for the whole brief before commencing 
the disclosure process. In turn defence representatives 
should obtain instructions on these statements as early 
as possible.
6. MULTIPLE CHARGES
A defendant with multiple files or charges may be 
separately listed for contest mentions so that appropriate 
time maybe allocated.
7. GENERAL PROCEDURE AT CONTEST MEN
TIONS
The defendant will be required to appear. The 
unexplained absence of a defendant is likely to result in 
the issue of a warrant of apprehension. The preferred 
practice is that the prosecutor and defence lawyer 
briefed for the hearing will appear at the Contest 
Mention.
Practitioners appearing at the Contest Mention will hand 
up a completed “Contest Mention Information Fonn” 
“Aimexure A” (for Prosecutors) or “Annexure B” (for 
Defence Lawyers). If the Contest Mention Infonnation 
Fonn is completed to the satisfaction of the Court, 
a full oral Contest Mention may not be required. It is 
expected that copies of the fonns be exchanged between 
the parties prior to being handed up to the Court. Every 
case will be dealt with on its merits however if the court 
requires further infonnation the parties should expect to 
be ready to cover the following issues:
7.1 The prosecutor provide and/or read a summary of 
the case appropriate to the charges.
7.2 Defence to outline any matters not in issue.
7.3 Parties will be asked to make such admissions as are 
appropriate to shorten the ultimate hearing if it is 
required.
7.4 Solicitors or counsel should be fully briefed and 
where appropriate be able to make decisions on the 
conduct of the case.
7.5 Prosecutor to have authority to amend or withdraw 
charge subject to victim’s rights and reasonable process 
required by the particular prosecuting authority’s 
procedures. The prosecutor appearing at the contest 
mention should be able to give an indication to the court 
on their likely recoimnendation.
7.6 Discussion of issues to establish witnesses required 
and any requirements for vulnerable person facilities, 
remote facilities, interpreters, DVD or recording 
equipment.
8. IF THE MATTER IS LIKELY TO PROCEED AS 
A PLEA OR IF A SENTENCE INDICATION WILL 
BE SOUGHT THE ADDITIONAL ISSUES WILL BE 
COVERED
8.1 Details of any rehabilitation undertaken by the 
defendant or reconciliation between the parties.
8.2 Enquiry as to relevant prior convictions if it appears 
that the matter is likely to proceed by way of plea.
8.3 The views of the victim should be obtained through 
a Victim Impact Statement or Report.
8.4 A Magistrate may give a sentence indication if

appropriate or the parties may request a sentence indica
tion. Whether a sentence indication is given is solely 
within the discretion of the presiding Magistrate and if 
no plea is taken at the time, the indication ceases to be of 
relevance to the proceedings.
9. FURTHER LISTINGS
Matters may be adjourned for further mention where 
negotiations are being conducted. Matters may be listed 
for Case Management Inquiry' approximately one week 
before the hearing, or at an agreed earlier date.
10. THE DISCOUNT
The principles relating to discount for remorse and early 
pleas as indicated by the Court of Criminal Appeal in 
Kelly v The Queen (2000) 10 NTLR 39 apply to contest 
mentions. The application of this principle will depend 
on the particular case. As a general rale the defendant 
who pleads guilty at a contest mention will be regarded 
as having entered his or her plea at an early opportunity'.
11. DISQUALIFICATION
The parties may be asked whether they will seek 
disqualification of the magistrate who conducts a contest 
mention from the further hearing whether a sentence 
indication is given or not.
12. RETAINING INFORMATION
The “Contest Mention Infonnation Fonn” will be 
kept on the Court file. If the parties advise it may be 
prejudicial the form will be kept in a sealed envelope. It 
is expected that the Court file would record concessions 
relevant to the miming of the hearing.
13. PREVIOUS GUIDELINES
The previous Contest Mention Guidelines dated 16 
December 2002 are rescinded.
14. COMMENCEMENT
The application of these Guidelines will commence on 
2 April 2007 and apply to all new contested matters.
For matters already listed prior to 2 April, it will be a 
discretionary matter after hearing from the parties 
on whether the Contest Infonnation Fonn will be 
required.
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