
Human Rights: Landmark decision in Aboriginal wages case cont,
effects.
However, the decision also high
lights the importance, in making 
out a claim under s.9(l), of clearly 
identifying:
B the impugned act (here,
the calculation and payment of 
grants);
IB the "distinction, exclusion,
restriction or preference'’ said to 
be involved in that act (here, the 
distinction between award wages 
and non-award wages used to 
calculate the grants);
□ the bases of that decision,

including a basis in the race of the 
applicant;11 and
□ the effect (including an in
direct effect) that the act has upon 
the human rights of the applicant.
□ Such attention to the re
quirements of s.9(1) remains vital 
to avoid being seduced by what 
Allsop J described as the "elusive 
simplicity’’ of the section .12
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Recently, the Society has received 
a number of complaints from 
unrepresented litigants (mostly 
in Family Law disputes) that the 
opposing solicitor has failed to 
observe professional standards in 
their communications. What are 
those professional standards? 
Practitioners should be aware 
of Professional Conduct Rules 
17.35 to 17.42 which deal with a 
practitioner's duty to an opponent 
and Rule 26 which deals with 
communications to third parties. 
All practitioners would be aware 
that a practitioner must not deal 
directly with the client's opposing 
party unless the practitioner has 
first established the opponent is 
unrepresented and consents to such 
dealings. The difficulties arise out 
of the opponent's perceptions of 
the role of the practitioner in these 
situations.
The work of a Family lawyer, 
whether contentious or non-conten- 
tious, is adversarial. It is the duty 
of the practitioner to safeguard and 
advance the interests of his own 
client and that state of affairs is in
consistent with any suggestion that 
a duty of care is owed to opposing 
parties: per Cordery on Solicitors

at J159. The exceptions are rare 
eg. costs thrown away where the 
defaulting solicitor has a liability 
to the opposing client (pursuant to 
an order of the court) or in criminal 
proceedings the prosecutor may 
be subject to a duty of care to the 
accused in certain circumstances. 
Such exceptions are based on a 
primary duty to the Court.
When you think about this it all 
makes sense. A practitioner who 
owes a duty of care to his/her 
client and the opposing party has 
a conflict of interest. After all, 
he/she cannot serve two masters. 
He/she cannot protect his client’s 
interests and that of the person with 
whom the client is in conflict. All 
the opponent can ask of the oppos
ing party’s practitioner is that the 
practitioner does not deliberately 
mislead them by false statements: 
see also Rules 17.40 and 17.42.
It may be clear to the practitioner 
to which party he/she owes loyalty, 
but how do you get this message 
across to the unrepresented oppo
nent? Some practitioners refuse to 
communicate with the opponent by 
telephone, preferring the relative 
safety of written communications. 
However, it isn't always possible

or feasible to avoid telephone 
communications.
Suggested tips in dealing with 
unrepresented litigants
1. State from the outset, in 
writing, that your duty is to your 
client, not the opponent.
2. Recommend the opponent 
seek legal advice. Most Legal Aid 
Commissions will provide free 
clinic or telephone advice.
3. Use non-threatening 
language eg. "it is our position 
that the court order means....and 
if you disagree with our position 
you should seek legal advice from 
your own solicitor”, rather than 
"the court order means this... and 
I’ll take you to court if you don't 
comply”.
4. Take heed of Rule 17.40 
which requires cognisance of the 
opponent’s unrepresented state in 
court matters.
5. Make a file note of every 
telephone or personal communica
tion with the opponent. It may 
even be prudent in certain cases 
to send a copy of the file note to 
the opponent. The initial cost to 
you or your client may save you 
considerable time and expense 
later on.
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