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Federal Court notes erratum
By Thomas Hurley, Barrister, June 2007

Erratum - Hicks v Ruddock [2007] FCA 299; 8 March 
2007

In a recent edition the note for this case incorrectly stated 
that Tamberlm J decided that a claim that the Attorney 
- General and the Australian Government were liable for 
failing to act to obtain the release of an Australian Citizen 
(Hicks) detained by an ally was not justiciable and the 
proceeding should be dismissed. His honour mfact decided 
that the claim was not unarguable and the application to 
strike it out should be dismissed.

High Court judgements: 
June and July 2007

Constitutional law - Judicial power - Validity of 
statutory limit on access to High Court for constitutional 
writ

In Bodruddaza v MIMA [2007] HCA 14(18 April 2007), 
from 2005 s486A of the Migration Act 1958 (Cth) provided 
that an application to the Court for a writ in respect of a 
migration decision must be made within 28 days of actual 
notification. The High Court concluded that a time limit 
such as this would only be valid where it did not curtail the 
right to seek relief in a way inconsistent with the place of 
s75(v) in the Constitution [54] and as the provision did this 
it was invalid [60] (Gleeson CJ, Gununow, Kirby, Hayne, 
Hey don, Cremian JJ jointly; sim Callinan J). Having found 
that s486A did not deny the Court jurisdiction to hear the 
proceeding that B commenced in the original jurisdiction 
of the High Court in July 2006 to quash a decision of a 
delegate made in January of that year (having applied to 
the Migration Review Tribunal one day out of time), the 
Court found there was no error in the decision. Callinan 
J dissented on the question of whether certiorari was a 
remedy within s75(v) of the Constitution. Questions in 
case stated answered accordingly.

Limitation of actions - Negligent advice by employer as 
to superannuation

In C of A v Cornwell [2007] HCA 16 (20 April 2007) 
C was employed by the Commonwealth from 1962. He 
was wrongly advised in 1965 that he was unable to join a 
superannuation scheme applicable to full-time employees. 
In 1988 he was reclassified in a way that secured his 
entitlement to superannuation. He retired in 1994 and in 
1999 sued for the difference in superannuation payable 
had he been correctly advised in 1965. The ACT Supreme 
Court and the Federal Court on appeal concluded that as the 
entitlement to superannuation did not vest imtil retirement, 
the loss before that day was contingent and had not accrued 
for the purposes of si 1 of the Limitation of Actions Act 
1985 (ACT). These courts found the action not barred.
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The High Court generally agreed with the result (Gleeson 
CJ, Kirby, Hayne, Hevdon and Crennan JJ jointly; contra 
Callinan J). Appeal dismissed.

Transport accidents (NSW) - Calculation of damages 
- Best evidence

In Golden Eagle International Pty Ltd v Zhang [2007] HCA 
5.4.07; 15April 2007 the High Court divided (Gununow, 
Callinan, Heydon JJ ; contra Kirby, Hayne JJ) as to how 
payments made to a person injured in a transport accident 
in NS W were to be allowed for. Consideration of the role of 
the best evidence in assessing damages. Appeal allowed.

Copyright - Protected works - Design of a yacht

In Burge v Swabrick [2007] HCA 17 (26 April 2007) the 
High Court concluded that the design of a yacht was not 
entitled to protection under the Copyright Act 1968 (Cth) 
or otherwise as it was not a work of artistic craft and was 
only entitled to protection under the Designs Act 2003 
(Cth). Appeal allowed.

Constitutional law - Territories power

In Bennett v Commonwealth [2007] HCA 18 (27 April 
2007) the High Court reviewed the pic nan nafiire of 
the Territories power in sl22 of the Constitution. The 
Court concluded amendments to the Norfolk Island Act 
1979 (Cth) that introduced a requirement of Australian 
citizenship as a qualification for voting for its Legislative 
Assembly were valid: Gleeson CJ, Gununow J, Hayne 
J, Heydon J, Crennan J jointly; Kirby J sim; Callinan J. 
Special case answered accordingly.

Constitutional law - Separation of powers - Power 
to discipline company auditors - Power to disqualify 
company directors - Whether punitive powers that can 
only be exercised by a court

In Visnic v ASIC [2007] HCA 24 (24 May 2007); 
Aldebarran v Members of the Companies Auditors and 
Liquidators Disciplinary Board [2007] HCA 23 (24 
May 2007) the High Court considered when decisions 
of a disciplinary nature that ended the registration of a 
person under a commonwealth statutory scheme could 
constitute imposition of a penalty by an administrator and 
not a court in contravention of Ch III of the Constitution. 
The Court concluded the Constitution was not infringed 
as the decisions involved protection of the public and 
not imposition of a penalty and involved application of
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policy.

Equity - Duties - Rule in Barnes v Addy

In Farah Constructions Pty Ltd v Say-Dee Pty Ltd [2007] 
HCA 22 (24 May 2007) the High Court considered when 
a person would be liable in equity for profiting in breach 
of duties owed to a joint venture they were part of. The 
Court concluded the director of a company involved in a 
joint venture to develop property and his family members 
were not in breach of any fiduciary' obligations, including 
the rule in Bames v Addy (1874) LR 9 Ch App 244, for 
using publicly available information in their property 
dealings. Consideration of a variety of equitable remedies 
including tracing, and the relationship of such remedies 
to the principle of indefeasibility of title by registration. 
Appeal allowed.

Chattels - Sale - Reservation of title under a “Romalpa” 
clause - Whether unpaid vendor has a “security 
interest”

In General Motors Acceptance Corp Aust v Southbank 
Traders Pty Ltd [2007] HCA 19 (16 May 2007) the High 
Court concluded that the definition of “security interest’, 
in the Chattel Securities Act (Vic) included the interest of 
a vendor under a reservation of title clause. Appeal from 
Court of Appeal (Vic) allowed.

Negligence - Employer - Safe system of work - Police 
officer injured

In NSW v Fahey [2007] HCA 20 (22 May 2007) the High 
Court reviewed the circumstances in which the employer of 
police can be liable for injuries they sustain in the course of 
perfonning their duties without adequate back up. Appeal 
allowed by majority.

Family law - Contempt

In Mead v Mead [2007] HCA 25 (22 May 2007) the High 
Court agreed in a judgment delivered by Gleeson CJ to the 
effect that the finding of the primary judge that contempt 
had been established was not affected by error as identified 
by the Full Court of the Family Court.

Intellectual property - Patents - Invalidity - Lack of 
inventive step

In Lockwood Security Products Pty Ltd v Doric Products 
Pty Ltd [2007] HCA 21 (23 May 2007) the High Court 
considered how a challenge to a patent on the ground that 
it lacked an inventive step was to be determined.

Federal Court judgements: 
June and July 2007

Copyright - Damages

In Aristocrat Technologies Australia Pty Ltd v DAP 
Services (Kempsey) Pty Ltd [2007] FCAFC 40 (29 March 
2007) a Full Court considered when additional damages 
should be awarded under si 15(4) of the Copyright Act 
1968 (Cth) and whether a loss could be inferred equal to 
the value of the infringing units sold.

Native title - Proof of discontinuance of traditional 
connection with the land

In Risk v NT [2007] FCAFC 46 (5 April 2007) a Full Court 
concluded the trial judge had not erred in holding that the 
Larrakia claimant groups had ceased to hold the traditional 
laws and customs they had observed at sovereignty in 
relation to the claimed area as required by s223(l) of the 
Native Title Act 1993 (Cth).

Legal practitioners - When liable to client for costs

In Macteldir Pty Ltd v Roskov [2007] FCAFC 49 (12 
April 2007) a Full Court concluded inept advice by legal 
practitioners did not lead to the client incurring costs that 
were wasted by misconduct or default and was not sufficient 
to render them liable for their fees to be disallowed under 
FCR 0.62 r9.

Constitutional law - Inconsistency between Workplace 
Relations Act (Cth) and Industrial Relations Act 
(NSW)
In Tristar Engineering Pty Ltd v Industrial Relations 
Commission NSW [2007] FCAFC 50 (13 April 2007) a 
Full Court concluded that once the validity of sl6 of the 
Workplace Relations Act (Cth) (which provided that it was 
intended to be exhaustive and exclusive) was established, 
as it was in NSW v Commonwealth (2006) 231 ALR 1, the 
NSW IR Commission had no jurisdiction under sl46(l)(d) 
of the state Act to inquire into an industrial dispute at a 
constitutional corporation.

Constitutional law - Whether the Commonwealth can 
impose administrative duty on a state officer without 
approval of state

In Zentai v Republic of Hungary [2007] FCAFC 48 (16 
April 2007) a Full Court concluded that because s6(3)(b) 
of the Magistrates’ Court Act 2004 (WA) authorised 
magistrates to concurrently hold other offices if approved, 
they could hold office under the Extradition Act 1998 
(Cth) and no question of imposing duties on State officials 
without the approval of the State arose.

Practice - When proceeding an abuse of process

In Deloitte Touche Tolunatsu v JP Morgan Portfolio 
Services Ltd [2007] FCAFC 52 a Full Court divided as to 
whether proceedings conducted under an agreement that 
gave unfettered control of them to a non-party was an 
abuse of process.

Telecommunication - Interception

In Commissioner AFP v Samsomdis [2007] FCAFC 54 (20 
April 2007) a Full Court considered whether information 
it had obtained on an intercept that was communicated 
to a US agency and then used in a trial in Greece was 
information “in the public domain” for the purposes of the 
FOI Act 1982 (Cth).

Corporations - Relevant interest

In Australian Pipeline Ltd v Altina Ltd [2007] FCAFC 55 
(20 April 2007) a Full Court considered when a company 
acquired a relevant interest in the shares of another for 
the purposes of ss608, 611 of the Corporations Act 2001 
(Cth).

Migration - Error of tribunal - Whether different 
result could ever be obtained
In Wang v MIC [2007] FCA 488 (4 April 2007) Besanko 
J concluded the Federal Magistrates Court did not err in 
refusing relief on finding the Migration Review Tribunal 
had failed to comply with s359A of the Migration Act and 
ensured the visa holder knew why information was relevant
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where no rehearing could produce a different result.

Trade practices - Competition notices - Natural 
justice

In Telstra Corporation v ACCC (No 2) [2007] FCA 493 (5 
April 2007) Bennett J considered the power of the ACCC 
to issue notices under ssl51AKA(2) and 151AKA(10) 
of the Trade Practices Act. She concluded the formation 
of an opinion required to issue a competition notice was 
reviewable as conduct under s6 of the Administrative 
Decisions (Judicial Review) Act even if the decision to 
issue was excluded from that Act. She concluded Telstra 
was entitled to natural justice and this was not excluded 
by the Trade Practices Act. She found that as there were 
significant differences between the consultation notice and 
the competition notice, Telstra had been denied natural 
justice and fairness.

Racial discrimination - Human right of property
In Bropho v WA [2007] FCA 519 (12 April 2007) Nicholson 
J dismissed a claim by an Aboriginal community that 
orders made under WA legislation vesting the reserve on 
which they lived in another body contravened the Racial 
Discrimination Act 1975 (Cth) by interfering with their 
“human right of property” in the reserve. The Court also 
concluded the order was a “special measure” within s8 of 
the Racial Discrimination Act.

Industrial law - Validity of protected action notice
In CSBP Ltd v Liquor, Hospitality & Miscellaneous Union 
[2007] FCA 539 (5 April 2007) Gilmour J considered 
whether a notice of protected action could be issued by 
one union in conjunction with action by another union. 
Injunction to restrain action under the notice issued.

Superannuation - Jurisdiction of tribunal to 
compromise claims against trustee as well as fund

In Perpetual Trustees Australia Ltd v Wallace [2007] 
FCA 527 (18 April 2007) Edmonds J considered whether 
the terms of the superaimuation deed only gave the 
Superannuation Complaints Tribunal jurisdiction to 
compromise claims made against the fund.

Migration agents - Registration - AAT review of 
decision to cancel for bad character - Time at which 
good character requirement to be satisfied
In Shi v MARA [2007] FCAFC 59 (27 April 2007) a Full 
Court concluded by majority that the AAT, in reviewing a 
decision to cancel the registration of a migration agent for 
no longer being a fit and proper person, was to consider 
the fitness etc. as at the date of the decision to cancel 
the registration and not at the date of the AAT review: 
Nicholson and Tracey JJ; contra Downes J. Consideration 
also of when the AAT can set conditions for lifting a 
caution administered to an agent.

Migration - Visas - Cancellation - Working per 
“week”

In Islam v MIC [2007] FCAFC 66 (18 May 2007) a Full 
Court allowed an appeal from a decision of the MRT 
that had erred in applying the term “week” to calculate 
working hours “per week” other than in a seven day period 
commencing on a Sunday.

Health - “Business as a pharmacist”

In Holzbergerv Secretary, Dept of Health & Ageing [2007] 
FCAFC 68 (18 May 2007) a Full Court concluded the 
AAT had erred in the meaning it gave the term “carry on

business as a pharmacist”.

Insurance - When insurer may be joined in action

InMacquarie Underwriting Pty Ltd v Permanent Custodians 
Ltd [2007] FCAFC 60 (3 May 2007) a Full Court considered 
when an insurer should be joined as a respondent in an 
action brought by a financier who advanced funds based 
on a negligent valuation by the insured valuer. The Court 
allowed limited joinder to the extent [THAT] the insured 
had an arguable claim.

Migration - Questions from Tribunal to applicant 
abrogating legal privilege

In SZHWY v MIC [2007] FCAFC 64 (9 May 2007) a Full 
Court concluded the RRT made a jurisdictional error by 
asking the applicant for details of a conversation with a 
legal adviser without alerting him to the ability to claim 
privilege. The Court found by majority the privilege was 
an inviolable limitation on jurisdiction: Lander J; Rares J; 
contra Graham J.

Migration - Notification by tribunals other than to 
authorised recipient

In Lee v MIC [2007] FCAFC 62 (11 May 2007) a Full Court 
held that an applicant for a visa that requires sponsorship 
by an approved sponsor was not able to challenge the 
decision of the Minister not to approve the sponsor. The 
Court held jurisdictional error was established where the 
MRT sent the request for information under s359A to the 
visa applicant and not the nominated authorised recipient. 
The Court concluded relief should be granted unless it 
was clear a rehearing would be futile and it was not. In 
SZFOH v MIC [2007] FCAFC 63 (11 May 2007) the same 
members of a Full Court also found sending a notice to 
the visa applicant and not the authorised recipient did not 
achieve compliance with the duty to notify.

Statutes - Power to appoint and dismiss
In Nicholson-Brown v Jennings [2007] FCA 634 (30 May 
2007) Middleton J concluded that the fact that persons 
were appointed as inspectors under the Aboriginal and 
Torres Strait Islander Heritage Protection Act 1984 (Cth) 
after community consultation did not require consultation 
before they were dismissed. He rejected an argument that 
such result flowed from s33(4) of the Acts Interpretation 
Act 1901 (Cth) and an argument that as the exercise of the 
power to appoint was evidenced by writing, this was an 
instrument under s33(3) of that Act.

Migration - Jurisdictional error - Failure to deal with 
a claim

In SZGOP v MIC [2007] FCA 836 (31 May 2007) Spender 
J found the RRT had made a jurisdictional error by failing 
to deal with one claim, believing its findings on another 
disposed of the application.

Migration - Failure of tribunal to inform applicant of 
concerns as to form of counsellor’s report

In MZXFQ v MIC [2007] FCA 826 (30 May 2007) Kenny 
J found the RRT made a jurisdictional error by failing to 
give the applicant notice under s424A of the Migration 
Act that the letter from a counsellor before the RRT 
which omitted the author’s qualifications was a reason for 
rejecting the application.

Freedom of information - Inadvertent release of 
privileged documents

In C of T v Devereaux Holdings Pty Ltd [2007] FCA 82
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(29 May 2007) Gyles J concluded that release of documents 
subject to legal professional privilege by a department 
under pressure of an Fol request was akin to inadvertent 
release and privilege was not waived.

Trade practices - Whether medical college a trading 
corporation involved in trade or commerce

In Saliid v The Australasian College of Dermatologists 
[2007] FCA 693 (11 May 2007) Nicholson J found the 
respondent was a trading corporation for the purposes of 
the Trade Practices Act but that in determining appeals 
from doctors not appointed to its training programs it was 
not acting in trade or commerce.

THOMAS HURLEY is a Victorian barrister. The full 
version of these judgments can be found on the AustLII 
website www.austlii. edu. au.

Federal Magistrates Court of 
Australia Practice Direction No. 

2 of 2007
Family Dispute Resolution - applications for orders under
Part VII Family Law Act 1975
Introduction
From 1 July 2007, applicants wishing to apply for an order 
under Part VII of the Family Law Act 1975 will be required 
to provide a certificate from a registered family dispute 
resolution practitioner, unless there is an exception to this 
requirement under section 601(5) or (9). From a date yet to be 
proclaimed (expected to be 1 July 2008), the exception under 
section 601(5) will cease to apply.
This requirement will apply to all applicants for an order 
under Part VII, including those seeking changes to an existing 
order.
This Practice Direction sets out the procedural requirements 
for applicants who seek to file an application for an order 
under Part VII of the Family Law Act 1975 in the Federal 
Magistrates Court of Australia.
Practice Direction
This Practice Direction is effective from 1 July 2007 
A certificate pursuant to section 601(8) from a registered 
family dispute resolution practitioner must be filed with an 
application for an order under Part VII of the Family Law Act 
1975 unless the applicant contends that section 601(7) of the 
Family Law Act 1975 does not apply.
If the applicant contends that section 601(7) does not apply 
because of section 601(5) or (9), the applicant must set out 
in the supporting affidavit filed pursuant to Rule 4.05 of the 
Federal Magistrates Court Rules 2001, a brief statement of the 
basis on which it is contended section 601(7) does not apply 
and the evidence in support of the contention.
If the applicant claims that section 601(7) does not apply 
because of an exception referred to in section 60J(l)(b) 
(relating to child abuse or family violence), the applicant must 
set out in the supporting affidavit filed pursuant to Rule 4.05 
of the Federal Magistrates Court Rules 2001: 
a statement in writing as required by section 60J(1) indicating 
the applicant has received information from a family counsellor 
or family dispute resolution practitioner about the services and 
options (including alternatives to court action) available in 
circumstances of abuse or violence ; or 
if the applicant contends section 60J(1) does not apply (see 
section 60J(2)), a brief statement of the basis on which 
the contention is made and the evidence in support of the 
contention.
Applications for an order under Part VII filed on or after 1

July 2007 without a certificate under section 601(8) will be 
considered by a Federal Magistrate on the first court date. 
John Pascoe AO, Chief Federal Magistrate 
Federal Magistrates Court of Australia
22 June 2007

Court of Summary Jurisdiction, 
Local Court, Youth Justice 
Court, Work Health Court, 

Family Matters Court Practice 
Direction

Use of audio/video evidence in Court
1. Audio and video recordings for use in Court must be 
compatible with the Court’s playing equipment. For this 
purpose, unless the Court otherwise orders, audio recordings 
must be in WAV format and video recordings must be in VOB 
foimat on a DVD-R disc.
2. Any audio and video recording sought to be used in Court 
must be produced to the Court at least 48 hours prior to its 
intended use to enable it to be tested on the Court’s playing 
equipment.
Jenny Blokland, Chief Magistrate
23 May 2007

Justices Act amended 
Practice Direction

Persons in the custody of the Court
1. At any time a defendant on a charge is properly before 
the court he is in custody of the court. This is so whether 
he:
a) is brought to the court cells by the police or jail authori
ties,
b) answ ers his bail undertaking to appear,
c) surrenders himself to the court when a warrant is out
standing, or
d) answers a summons.
2. Persons in the cutsody of the court are not to be permit
ted to leave the court complex until they are discharged or 
have satisfied the courts requirements for release.
3. Unless a Magistrate or Justice otherwise orders a person 
in the custody of the court must remain under the supervi
sion of the court and its officers and obey their directions. 
Court of Summary Jurisdiction
4. Court of Summary Jurisdiction shall, upon being granted 
conditional orders of release, bail or amended bail condi
tions. Be taken to and held in the cells or rooms reserved 
for the purpose to enable all conditions for their release to 
be satisfied.
4. A Magistrate or Justice may (with or without request), 
make specific arrangements in relation to any individual 
defendant but otherwise these directions shall be enforced 
until rescinded or amended.
Youth Justice Court
1. Subject to any specific order of a Magistrate the follow
ing arrangements shall be made with respect to youths who 
are in the custody of the Youth Justice Court;
a) youths not in the company of a parent or other adult 
guardian should remain in the back of the court until 
release papers are prepared and signed,
b) youths accompanied by a parent or other adult guardian 
may remain in the court or wait in the foyer of the court 
until release papers are prepared and signed.
2. Court staff should make the provisions of these direc
tions known to youths and persons in whose company
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they may be.
Jenny Blok I and. Chief Magistrate 
9 February 2007

Youth Justice Court and Court 
of Summary Jurisdiction 

amended Practice Direction
Prisoners at risk
1. Where there is information available to a prosecutor or 
counsel for a defendant that the person may be “at risk” 
if remanded into custody or committed to a prison, that 
information should be disclosed to the court as soon as 
possible.
2. Where the court is made aware that such infonnation 
exists it may order tliat: -
a) all persons responsible for the custody of the defendant 
be advised that the person may be “at risk”;
b) note the court file to the effect the defendant may be “at 
risk” and/or
c) that the infonnation available to the court also be made 
available to those responsible for the custody of the de
fendant.
3. Where the court takes any action under Clause 2 above
a) the registrar or his deputy and subordinates shall cause 
not ice of that fact and any relevant infonnation to be com
municated by phone and/or fax to the persons responsible 
for the defendant’s custody
b) endorse the warrant and other documentation going to 
the gaoler with the words “at risk” plus any other com
ments requested by the presiding Magistrate
c) all personnel shall ensure that the defendant is not left 
unsupervised whilst in the custody of the court.
4. In this Practice Direction “at risk” includes a risk of 
suicide or self harm.
Jenny Blokland, Chief Magistrate 
9 February 2007

Revocation of Practice
Directions

Tins practice direction shall apply from 9 February 2007. 
Background
With the introduction of the Youth Justices Act on 20 
December 2006, the following practice directions are 
amended to change references to Juvenile Justice Act to 
Youth Justice Act and from juveniles to youths.
Direction
The following practice directions are amended:
12 August 1998 Juvenile Court and Court of Summary 
Jurisdiction - Prisoners at Risk
1 June 1998 Justices Act - Persons in the Custody of the 
Court
Jenny Blokland, Chief Magistrate 
9 February 2007

Domestic Violence Act 
Practice Direction Revocation 

of Practice Direction
This practice direction is issued pursuant to section 20AB 
of the Domestic Violence Act and shall apply from 9 
February 2007.
Background
Due to amendments to the Domestic Violence Act s 20AF, 
the following practice direction is no longer required.

Direction
The following practice direction is revoked:
12 July 1996 Family Court Orders 
Jenny Blokland, Chief Magistrate 
9 February 2007

Local Court Act Practice 
Direction Revocation of 

Practice Directions
Tins practice direction is issued pursuant to section 21 
of the Local Court Act and shall apply from 9 February 
2007.
Background
The following practice directions are no longer required. 
Direction
The following practice directions are revoked:
22 August 1996 Consent agreements under the Crimes 
(Victims Assistance) Act
26 November 1999 Crimes Victims Assistance Applica
tions: Dispensation with Service 
Jenny Blokland, Chief Magistrate 
9 February 2007

Work Health Act Practice 
Direction Revocation of 

Practice Directions
Tins practice direction is issued pursuant to section 95 
of the Work Health Act and shall apply from 9 February 
2007. With the appointment of a Judicial Registrar in 
Alice Springs the following practice direction is no longer 
required.
Direction
The following practice direction is revoked:
23 December 2003 Case Management of Alice Springs 
Matters.
Jenny Blokland, Chief Magistrate

Guidelines for Expert 
Witnesses in Proceedings in 

the Federal Court of Australia 
Practice Direction

On 6 June 2007 the Chief Justice issued a revised Practice 
Direction. The revised version corrects a typographical er
ror that appeared in paragraph 2.3 of the Practice Direction 
issued on 11 April 2007. A copy of the Practice Direction 
is available on the Federal Court’s web site at http://www. 
fedcourt.gov.au/.
Philip Kellow 
Deputy Registrar

Guidelines for Expert 
Witnesses in Proceedings in 
the Federal Court of Australia 

Practice Direction
This replaces the Practice Direction on Guidelines for 
Expert Witnesses in Proceedings in the Federal Court of 
Australia issued on 11 April 2007.
Practitioners should give a copy of the following guide
lines to any witness they propose to retain for the purpose 
of preparing a report or giving evidence in a proceeding as
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to an opinion held by the witness that is wholly or substan
tially based on the specialised knowledge of the witness 
(see - Part 3.3 - Opinion of the Evidence Act 1995 (Cth)). 
M.E.J. Black 
Chief Justice 
6 June 2007
Explanatory Memorandum
The guidelines are not intended to address all aspects of 
an expert witness’s duties, but are intended to facilitate the 
admission of opinion evidence (footnote #1), and to assist 
experts to understand in general tenns what the Court ex
pects of them. Additionally, it is hoped that the guidelines 
will assist individual expert witnesses to avoid the criticism 
that is sometimes made (whether rightly or wrongly) that 
expert witnesses lack objectivity, or have coloured their 
evidence in favour of the party calling them.
Ways by which an expert witness giving opinion evidence 
may avoid criticism of partiality include ensuring that the 
report, or other statement of evidence:
(a) is clearly expressed and not argumentative in tone;
(b) is centrally concerned to express an opinion, upon a 
clearly defined question or questions, based on the expert’s 
specialised know ledge;
(c) identifies with precision the factual premises upon 
which the opinion is based;
(d) explains the process of reasoning by which the expert 
reached the opinion expressed in the report;
(e) is confined to the area or areas of the expert’s specialised 
knowledge; and
(f) identifies any pre-existing relationship (such as that of 
treating medical practitioner or a linn’s accountant) be
tween the author of the report, or his or her linn, company 
etc, and a party to the litigation.
An expert is not disqualified from giving evidence by 
reason only of a pre-existing relationship with the party 
that proffers the expert as a witness, but the nature of the 
preexisting relationship should be disclosed. Where an 
expert has such a relationship the expert may need to 
pay particular attention to the identification of the factual 
premises upon which the expert’s opinion is based. The 
expert should make it clear whether, and to what extent, 
the opinion is based on the personal knowledge of the 
expert (the factual basis for which might be required to be 
established by admissible evidence of the expert or another 
witness) derived from the ongoing relationship rather than 
on factual premises or assumptions provided to the expert 
by way of instructions.
All experts need to be aware that if they participate to a 
significant degree in the process of formulating and prepar
ing the case of a party, they may find it difficult to maintain 
objectivity.
An expert witness does not compromise objectivity by 
defending, forcefully if necessaiy, an opinion based on 
the expert’s specialised knowledge which is genuinely 
held but may do so if the expert is, for example, unwilling 
to give consideration to alternative factual premises or is 
unwilling, where appropriate, to acknowledge recognised 
differences of opinion or approach between experts in the 
relevant discipline.
Some expert evidence is necessarily evaluative in character 
and, to an extent, argumentative.
Some evidence by economists about the definition of the 
relevant market in competition law cases and evidence 
by anthropologists about the identification of a traditional 
society for the purposes of native title applications may be 
of such a character. The Court lias a discretion to treat es
sentially argumentative evidence as submission, see Order 
10 paragraph l(2)(j).
The guidelines are, as their title indicates, no more than

guidelines. Attempts to apply them literally in every 
case may prove unhelpful. In some areas of specialised 
knowledge and in some circumstances (eg some aspects of 
economic “evidence” in competition law' cases) their 
literal interpretation may prove unworkable. The Court ex
pects legal practitioners and Practice Direction: Guidelines 
for Expert Witnesses in Proceedings in the Federal Court 
of Australia June 2007 experts to work together to ensure 
that the guidelines are implemented in a practically sen
sible way which ensures that they achieve their intended 
purpose.
Guidelines
1. General Duty to the Court (footnote #2)
1.1 An expert witness has an overriding duty to assist the 
Court on matters relevant to the expert’s area of expertise.
1.2 An expert witness is not an advocate for a party even 
when giving testimony that is necessarily evaluative rather 
than inferential (footnote #3).
1.3 An expert witness’s paramount duty is to the Court and 
not to the person retaining the expert.
2. The Form of the Expert Evidence (footnote #4)
2.1 An expert’s written report must give details of the ex
pert’s qualifications and of the literature or other material 
used in making the report.
2.2 All assumptions of fact made by the expert should be 
clearly and fully stated.
2.3 The report should identify and state the qualifications 
of each person who earned out any tests or experiments 
upon which the expert relied in compiling the report.
2.4 Where several opinions are provided in the report, the 
expert should summarise them.
2.5 The expert should give the reasons for each opinion.
2.6 At the end of the report the expert should declare that 
“[the expert] has made all the inquiries that [the expert] 
believes are desirable and appropriate and that no matters 
of significance that [the expert] regards as relevant have, to 
[the expert’s] knowledge, been withheld from the Court.”
2.7 There should be included in or attached to the report; 
(i) a statement of the questions or issues that the expert was 
asked to address; (ii) the factual premises upon which the 
report proceeds: and (iii) the documents and other materi
als that the expert lias been instructed to consider.
2.8 If, after exchange of reports or at any other stage, an 
expert witness changes a material opinion, having read 
another expert’s report or for any other reason, the change 
should be communicated in a timely manner (through legal 
representatives) to each parts to w hom the expert witness’s 
report has been provided and, when appropriate, to the 
Court (footnote #5).
2.9 If an expert’s opinion is not fully researched because 
the expert considers that insufficient data are available, or 
for any other reason, this must be stated w ith an indication 
that the opinion is no more than a provisional one. Where 
an expert witness w ho has prepared a report believes
that it may be incomplete or inaccurate without some 
qualification, that qualification must be stated in the report 
(footnote #5).
2.10 The expert should make it clear when a particular 
question or issue falls outside the relevant field of 
expertise.
2.11 Where an expert’s report refers to photographs, 
plans, calculations, analyses, measurements, survey 
reports or other extrinsic matter, these must be provided 
to the opposite party at the same time as the exchange of 
reports (footnote #6).
3. Experts’ Conference
3.1 If experts retained by the parties meet at the direction 
of the Court, it w ould be improper for an expert to be 
given, or to accept, instructions not to reach agreement.
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If, at a meeting directed by the Court, the experts cannot 
reach agreement about matters of expert opinion, they 
should specify their reasons for being unable to do so. 
footnote #1
As to the distinction between expert opinion evidence and 
expert assistance see Evans Deakin Pty Ltd v Sebel 
Furniture Ltd [2003] FCA 171 per Allsop J at [676], 
footnote #2
See rule 35.3 Civil Procedure Rules (UK); see also Lord 
Woolf “Medics, Lawyers and the Courts” [1997] 16 
CJQ 302 at 313. 
footnote #3
See Sampi v State of Western Australia [2005] FCA 777 
at [792]-[793], and ACCC v Liquorland and 
Woolworths [2006] FCA 826 at |836]-|S42] 
footnote #4
See rule 35.10 Civil Procedure Rules (UK) and Practice 
Direction 35 - Experts and Assessors (UK); HG v the 
Queen (1999) 197 CLR 414 per Gleeson CJ at |39|-|43|; 
Ocean Marine Mutual Insurance Association (Europe) 
OVv Jetopay Pty Ltd [2000] FCA 1463 (FC) at [17]-[23] 
footnote #5
The “Ikarian Reefer” [1993] 20 FSR 563 at 565 
footnote #6
The “Ikarian Reefer” [1993] 20 FSR 563 at 565-566. See 
also Onnrod “Scientific Evidence in Court” [1968]
Crim LR 240.

Full Court Sittings for 2008 
Federal Court of Australia 

Principal Registry
The Chief Justice has approved the dates for the sittings 
of the Full Court in 2008.
Subject to there being sufficient business, sittings of a Full 
Court of the Federal Court of Australia during 2008 will 
be held in all capital cities within the periods indicated 
below:
• 11 February - 7 March 2008
• 5 May - 30 May 2008
• 4 August - 27 August 2008
• 3 November - 28 November 2008
Any urgent matter may be transferred to a place of sitting 
other than that at which the matter was heard at first 
instance.
If the circumstances require it, a Full Court may sit in 
capital cities to hear appeals on dates other than those 
listed.
Please note that this notification replaces the letter that 
would have otherwise been sent to you or the President of 
your association (if relevant).
If you have any queries please contact me on (02) 9230 
8336.
Philip Kellow 
Deputy Registrar

Compulsory Family Dispute 
Resolution and Amendments 
to the Family Law Rules 2004
Compulsory family dispute resolution
The attention of practitioners is drawn to the provisions 
of ss 601 and 60 J, which were inserted into the Family 
Law Act 1975 by the Family Law Amendment (Shared 
Parental Responsibility) Act 2006. Speaking generally, 
these provisions set out arrangements for prefiling

family dispute resolution.
Section 601(5) provides:
(5) Subsections (7) to (12) apply to an application for a 
Part VII order in relation to a child if:
(a) the application is made on or after 1 July 2007 and 
before the date fixed by Proclamation for the purposes of 
this paragraph; and
(b) none of the parties to the proceedings on the applica
tion has applied, before 1 July 2007, for a Part VII order 
in relation to the child.
The Rules of Court w ill be amended to provide that 
interim applications in pending matters and applications 
for contravention will require a certificate where none of 
the parties to the proceedings on the application has ap
plied, before 1 July 2007, for a Part VII order in relation 
to the child, the subject of the application. All applications 
for final orders will require a certificate.
The Rules of Court w ill be amended to require the 
certificate to be filed at the same time as the application 
unless an exemption has been granted. In short, where a 
certificate is required and is not produced, the application 
will not be accepted for filing.
In relation to contravention applications, practitioners are 
reminded that Practice Direction No. 4 of 2004 provides 
that only contravention applications in pending matters 
before the Family Court, should be filed in the Family 
Court.
The Exceptions
These are set out in s 601(9) and are self explanatory.
In the nonnal course, a client service officer will be able 
to determine whether the application is an application for 
consent orders or response to an application by another 
party to proceedings for an order under Part VII. In cases 
of doubt, the matter may be referred to the Duty Registrar 
for determination.
The balance of the grounds for exemption set out in 
s 601(9) require determination of certain matters. In 
particular, the grounds set out in s 60I(9)(b) and (c) 
require the Court to be satisfied there are reasonable 
grounds to believe certain tilings. Amendments to the 
Family Law1 Rules 2004 which I expect will come into 
force from 1 July 2007 will delegate the powers of the 
Court under s 601(9) to the Registrars of the Court. Tlus 
will enable Registrars, usually the Duty Registrar, to 
make a determination at the time a person seeks to file an 
application, about whether an exemption from filing the 
certificate can be granted.
In order for a Registrar to be satisfied that a ground for 
exemption has been made out, the applicant will need to 
file an affidavit setting out the factual basis upon which 
the exemption is asserted to apply. In cases where the 
only orders that an applicant is applying for are final 
orders, the grounds for the exemption can be set out 
in a proforma affidavit. The proforma affidavit will be 
available on the Family Court website.
In cases where interim orders are filed, the factual basis 
for an exemption can be included in the same affidavit 
that is filed to support the application for interim orders, 
thus avoiding the necessity for two affidavits to be 
swom/affinned. However in order to assist the Registrar 
in quickly determining an application for an exemption, 
the person seeking to file the documents will need to 
provide a covering document directing the Registrar’s 
attention to those paragraphs in the affidavit that relate to 
the exemption question. The process reflects the process 
in respect of requests for abridgements of time.
Time Standards
The Court is aiming to have sufficient Registrars available 
to determine most requests for exemptions on the same
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day in winch the documents are lodged with the Court for 
filing.
However, in the early stages it may be that workload will 
prohibit this. Every endeavour will be made to process 
requests for exemptions as quickly as possible. A person 
unable to wait for the Registrar’s determination will be 
invited to leave contact details and a client sendee 
officer will advise them of the Registrar’s decision. A 
person dissatisfied with the Registrar’s decision can 
consider the review options available in Chapter 18 of the 
Family Law' Rules 2004.
Section 60 J Requirements
In those cases where the exemption relied upon is that 
there has been abuse to a child by one of the parties to 
the proceedings or that there has been family violence 
by one of the parties to the proceedings, the section will 
require an applicant to obtain infonnation from a family 
counsellor or family dispute resolution practitioner about 
the serv ices and options (including alternatives to Court 
action) available in circumstances of abuse or violence 
and to provide a written acknowledgement of having 
received that infonnation before the Court can hear the 
application. However this is not required where, in 
addition to those grounds, the Court is satisfied there are 
reasonable grounds to believe that there would be a risk of 
abuse of a child if there were a delay in applying for the 
order, or there is a risk of family violence by one of the 
parties to the proceedings.
In order to assist applicants who may be obliged to obtain 
this infonnation, a profonna acknowledgement document 
lias been prepared. Where appropriate a copy will be 
provided by client service officers with the service copies 
and it will also be available on the Court’s website.
It will be the applicant’s responsibility to detennine 
whether to obtain the information required in s 60J(1), 
complete the acknowledgement and bring it to Court at 
the first return date (w hether that be to a case assessment 
conference or an interim hearing), or alternatively, 
not obtain the infonnation and seek to establish the “risk 
of’ grounds set out in s 60J(2).
Concluding Remarks
Phase 2 of the pre filing family dispute resolution require
ments is an import ant part of the family law1 refonns 
which commenced on 1 July 2006. While pre filing 
mediation or family dispute resolution is obviously not 
new for the Family Court, the compulsory nature of the 
Phase 2 legislation is new for all concerned. Therefore, 
the processes set out in this letter w ill be reviewed and 
refined as court officers learn from the experiences of 
dealing w ith applications post 1 July 2007.1 encourage 
feedback on the effectiveness or otherwise of the pro
posed procedures in implementing the obligations under 
ss 601 and 60J and ask that you provide any feedback 
through the Family Law1 Section of the Law Council of 
Australia or the Registry Manager.
Another matter that I would like to bring to the attention 
of practitioners is that the Family Law Amendments 
Rules 2007 will remove the requirement for forms to be 
prescribed by the Rules. Accordingly in future, all forms 
will be approved by the Chief Justice after consultation 
with the Judges of the Court. As part of this change, all 
reference to form numbers will also be removed and the 
fonns will be referred to by their title rather than number 
in the body of the rales.
Angela Filippello 
Principal Registrar

NTG Regulatory Review - 
Transport of Dangerous Goods 

- Update and Information
The Northern Territory Government is currently undertak
ing a review' into the regulatory framew ork governing 
land transport of hazardous and dangerous goods in the 
NT.
A steering committee has been established, and Chemical 
System Counsulting (CSC) have been appointed to 
conduct the review. CSC consultants will be conducting 
the review in the Northern Territory until 13 July, and it is 
expected a draft report will be produced by early July.
The review needs to:
- Obtain infonnation as to movement of dangerous goods 
in the Territory by land - volumes, routes, frequency etc.
- Ensure interested and appropriate individuals and 
organisations are aware of the review.
- Arrange for interested individuals and organisations 
to provide infonnation to the consultants, directly if 
appropriate.
For further infonnation, please contact Nerida Bradley, 
Policy Advisor, Transport Policy and Planning, Depart
ment of Planning and Infrastructure, on 8924 7012.

ASIC has moved
The Australian Securities & Investments Commission 
(ASIC) Northern Territory Regional Office has moved to 
Level 7, TIO Centre, 24 Mitchell Street Darw'in.

Top End Womens Legal 
Service has moved

TEWLS would like to advise that they have returned to their 
previous premises. TEWLS is now located on the Ground 
Floor, 62 Cavenagh Street, Darwin. Contact details are 
unchanged Tel: (08)8982 3000 Fax: (08) 8941 9935 Email: 
TEWLS@clc.net.au. TEWLS also need more volunteers 
(female solicitors) to assist in providing free legal advice 
on behalf of TEWLS at a clinic held every Wednesday 
night, at its premises. Advice is by appointment only and 
each volunteer solicitor is scheduled to see two clients (at 
5.15pm and 5.45pm). Please contact Joanna on (08) 8982 
3000 for further details.

Relocation of the Darwin 
Registry of the High Court of 

Australia
As from Monday 2 July 2007 the Darwin Registry of 
the High Court of Australia will be transferred from the 
Supreme Court to the Federal Court.

Tax aspects of incorporation
The Australian Taxation Office is currently looking at tax 
aspects of incoiporation and lias a paper on its website, at 
www.ato.gov.au called ‘Tax Aspects of Incorporating your 
Business’. They have requested a meeting with Barbara 
Bradshaw relating to this issue and this should happen 
in the next couple of months. She would appreciate any 
feedback before then from Directors of law practices that 
operate the structure of incorporated legal practice.
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