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However annoying the task of 
responding to a complaint, a 
lawyer who "takes the law into 
his own hands" by pressuring the 
complainant, aside from risking a 
finding of misconduct, undermines 
the role and value of the complaints 
and investigation process.

It follows from the foregoing 
that a lawyer (A) engaged to act 
on behalf of a lawyer (B) who is 
the subject of the complaint has a 
duty to advise B of the obligation 
to cooperate and assist reason
ably with the investigation of the 
complaint.

It also follows that neither A or 
B should correspond with the 
complainant in a way that could 
be construed as pressuring for the 
withdrawal of the complaint.

Mullins J, sitting as the Queens
land Legal Practice Tribunal in 
Legal Services Commissioner v 
O'Connor7, took the opportunity 
of addressing this point. There the 
respondent, who was advising a 
solicitor the subject of a complaint,

orchestrated the sending of a letter 
to the complainant alleging that 
complaint amounted to defamation 
of the solicitor who was the subject 
of the complaint, and requesting 
an apology and retraction of the 
allegations. Her Honour held that 
sending the letter not only under
mined the statutorily prescribed 
process for the protection of the 
public and the profession, it also 
breached the respondent's profes
sional duty to the solicitor-client 
to advise cooperation with the 
investigation and in so doing the 
respondent's duty to uphold the 
law. Hie respondent was found 
to have engaged in unsatisfactory 
professional conduct, being saved 
from a finding of professional 
misconduct (and a disciplinary 
sanction more severe than a 
reprimand) by the fact that he 
had fonned his opinion about the 
nature of the complaint bona fide.

Of course, it is preferable to avoid 
complaints in the first instance. 
Prudent lawyers will therefore pay 
particular heed to client dissatis

faction and ensure open lines of 
communication with their clients.

Reproduced with the author’s 
permission.
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