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PRESIDENT’S REPORT

The Enemy at the Gates:
Protecting us from ourselves

In Australia, we are truly lucky to 
be living in a peaceful society 

which has well established 
systems of government, justice, 
law and order. Our good fortune 
leads us to view a world without 
such safeguards in a sort of 
abstract. When we think of 
countries which fail these 
democratic freedoms, we tend 
to identify globally significant or 
recognizable examples which 
are remote from our own daily 
lives:

China, Iraq, Russia, Chile under 
Pinochet, Zimbabwe, the list 
goes on.

And yet, examples of countries 
losing their grip on basic 
democratic freedoms can be 
found much closer to home - 
both in the geographical sense, 
and as it relates to the legal 
profession.

• In Fiji, the ‘interim President’ 
has ruled out holding 
democratic elections for 
another five years. He has 
gagged the media, sacked 
the judiciary and locked up 
dissidents.

• In Timor Leste, the President 
was shot last year. Opposition 
party members require armed 
protection. They receive 
death threats, just for being 
the opposition.

• In late 2007 in Pakistan, 
350 Lawyers were jailed 
for protesting a State of 
Emergency.

• In Burma, the opposition 
leader faces a trial held in 
secret for having a person

in her house, where she has 
been under arrest for as long 
as I can remember.

An examination of the situation 
in these countries makes for 
frightening reading. Our nearest 
neighbours live in circumstances 
where the failure by the 
Government to uphold the basic 
institutions of democracy means 
that their lives are at risk every 
day.

Sometimes, our lack of exposure 
to the harsh realities of living in a 
less stable and free society can 
lead us to lose our perspective. 
We genuinely forget what 
our laws and institutions are 
designed to achieve and protect, 
and we allow governments to 
go too far in their legislative 
responses.

We saw an example of this in 
the anti-terror legislation that 
was brought in amidst a wave of 
heightened public concern over 
terrorist threats in the Australian 
community. There is no doubt 
that the terrorist threat was - 
and is - real. And terrorism is 
a most difficult enemy to detect 
and to fight. There was a need 
for powers to be given to police 
and security agencies to be able 
to effectively fight the threat.

A sensible commentary on 
laws which restrict freedoms 
will recognise that nothing is 
absolute. The Clarke report on 
the Haneef inquiry acknowledged 
as much, when it referred to 
a passage of the judgment of 
Brennan CJ in Alister v The 
Queen (1984) 154 CLR 404 at 
456:

Duncan McConnel, 
Law Society President

It is of the essence of a 
free society that a balance 
is struck between the 
security that is desirable to 
protect society as a whole 
and the safeguards that 
are necessary to ensure 
individual liberty. But in 
the long run the safety of a 
democracy rests upon the 
common commitment of its 
citizens to the safeguarding 
of each man’s liberty, and 
the balance must tilt that 
way.

Since the World Trade Centre 
attacks on September 11 2001, 
the Commonwealth and State 
governments of Australia have 
introduced reams of legislation. 
The Australian Parliamentary 
Library website sets out a useful 
chronology of the introduction of 
legislation at its website http:// 
aph.gov.au/library/intguide/law/ 
terrorism.htm.

There are two (only) bodies 
which have reviewed Australian 
Security (anti - terror) laws.
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The first is the Parliamentary 
Joint Committee on Intelligence 
and Security. This committee is 
charged with select functions of 
review of terrorist legislation. The 
Committee conducted a review 
of anti terrorism legislation in 
2006. It said:

“It is clear that Australia now 
has a highly developed legal 
framework and stronger 
institutional capacities 
to deal with the threat of 
terrorism. The terrorism 
law regime is, essentially, 
a preventive model, which 
differs in many respects 
from our earlier legal 
traditions. Bearing in 
mind the significance of 
these changes and the 
importance of terrorism 
policy into the future, 
we have recommended 
the appointment of an 
Independent Reviewer to 
provide comprehensive 
and ongoing oversight. 
The Independent Reviewer, 
if adopted, will provide 
valuable reporting to the 
Parliament and help to 
maintain public confidence 
in Australia’s specialist 
terrorism laws.”

In its annual report for 2007 
-2008 the Committee reported 
on a statutory review of 
the proscription of ‘terrorist 
organisations’ under Subsection 
102.1 A(2) of the Criminal Code. It 
again called for the appointment 
of an Independent Reviewer of 
the proscription of organizations. 
It also felt that the procedures 
surrounding proscription needed 
to be further refined and that 
much greater communication 
and education about the 
existence and implications of 
the laws was needed. The 
Committee expressed its 
concern that the government 
had not responded to its 2006

report. The Committee was also 
critical of the Commonwealth 
Attorney General’s Department 
for failing to provide adequate 
information to the public following 
the listing of proscribed terrorist 
organisations.

The second body is a committee 
(“the Sheller Committee”) 
specifically established to review 
anti terrorism legislation. The 
requirement for this committee 
was built into anti terrorism laws 
passed in 2002. It was required 
to convene three years after the 
laws were passed and review 
those laws. It reported to the 
Attorney General in 2006. In 
summary, it concluded that:

The material available to 
the SLRC did not indicate 
that to date there has been 
excessive or improper 
use of the provisions 
that fall within the scope 
of this review. However, 
legislation must be well 
framed and have sufficient 
safeguards to stand the 
test of proportionality and 
fairness and to withstand 
administrative law challenge. 
This is particularly so where, 
as here, there is no sunset 
clause on the provisions 
under review, as is the case 
here.

Australia has no formal 
Charter of Human Rights.

The SLRC considers 
that some parts of the 
amendments to Part 5.3 of 
the Criminal Code appear 
to have a disproportionate 
effect on human rights 
and could be subject 
to administrative law 
challenge.

In late 2008, The Clarke Inquiry 
into the Mohammed Haneef

case delivered its findings to 
the Commonwealth Attorney 
General. It was concerned 
only with those aspects of the 
workings of the anti terrorism 
laws as arose in that case. 
Nevertheless, one of the key 
recommendations made by 
the Inquiry was (again) for the 
appointment of an Independent 
Reviewer. It also recommended 
that consideration be given to 
removing detention and arrest 
powers for terrorism offences 
from the Crimes Act and Criminal 
Code, and creating a single Anti 
Terrorism code which deals with 
those powers specifically for 
terrorism offences.

In December 2008, the 
Australian Government finally 
released a response to the 
above three reviews. It agreed 
with the recommendation for 
the appointment of a National 
Security Legislation Monitor 
that would review the legislative 
framework (but has not gone 
into detail as to the extent, 
if any, of review powers in 
relation to actions taken under 
such laws, for example, the 
proscription of organisations). 
This is a substantially watered 
down role to that called for by 
the Haneef inquiry or the two 
parliamentary committees. It 
also announced a departmental 
review into amendments to 
the legislation. It reported that 
a discussion paper would be 
released in the first half of 2009. 
A discussion paper has not yet 
been released.

Amidst clear evidence that 
these laws have upset the 
balance spoken of by Brennan 
CJ in Alister v The Queen, the 
Commonwealth Government 
has again sought to impose 
substantial restrictions on civil 
liberties by proposing national 
laws for the proscription of other

2/2009 — Page 4



PRESIDENT’S REPORT
organisations not involved in 
terrorism but engaged in serious 
criminal activity. These are the 
so called Anti bikie laws.

Of course, names can be 
misleading and this case is 
no different. The laws are not 
directed solely at bikie gangs at
all.

We already have some 
experience of anti bikie laws in 
Australia - South Australia and 
New South Wales have already 
enacted legislation - so we 
know what to expect.

In South Australia the Law 
Society and the Bar Association 
- which have a notoriously 
difficult relationship with the 
State government, and its 
Attorney General, in particular, 
raised strong criticisms of the 
proposed law. They said:

“This legislation goes too 
far. It undermines the 
presumption of innocence, 
restricts or removes the 
right to silence, lacks 
proper procedural fairness 
and removes access to 
the courts to challenge 
possibly biased, unfounded 
or unreasonable decisions 
of the Attorney General or 
Commissioner of Police. “

One feature of the South 
Australian law, which appears 
to be supported by COAG, is 
the extension of offences not 
just to “designated persons” but 
to anyone who associates with 
such a person. This is a very 
dangerous encroachment on

civil liberties indeed.

In the South Australia Bill, it 
is an offence to associate on 
six or more occasions in a 12 
month period with members of 
declared organizations. The 
penalty is imprisonment for up 
to five years.

One ‘associates’ by associating 
in any way including by letter, 
phone or email.

It is not necessary to prove any 
particular purpose or that the 
association would have led to 
an offence being committed.

The South Australian provisions 
go far beyond the ‘association’ 
provisions in the Anti Terror 
laws, which require intentional 
association with knowledge 
that a person is a member of 
a terrorist organisation and 
that the association provides 
support to the organisation. 
Even that provision, which was 
much more restrictive than 
the equivalent ‘anti-bikie laws’ 
provision was criticised by 
the Sheller Committee, which 
recommended its immediate 
repeal.

There are some exceptions, for 
spouses, family and ‘couples’, 
workmates and similar. But if 
you are just friends, cousins 
or aunt or uncle to a controlled 
person, you cannot associate 
with them more than six times 
a year.

The argument for having such 
legislation on the books is 
basically sound. If the Northern

Territory does not have such 
laws and the rest of Australia 
does, we could become a 
haven for organised crime 
gangs in Australia. But any law 
brought in on that basis should 
be consistent with the national 
proposal. It should not go 
further than the least restrictive 
of any laws. Better still, it would 
be better for such a law to be 
codified by one State or Territory 
and introduced through enabling 
legislation in the same way as 
the Consumer Credit Code and 
other national schemes.

In circumstances where the 
Government of Australia has 
failed for three years (and 
counting) to apply a handbrake 
to anti-terror laws, we should be 
slow to allow the reach of such 
laws to be extended further 
and further. We need to be 
vigilant to ensure governments 
only entrust powers to police, 
government agencies - even 
the judiciary - as are necessary 
for the continuation of a fair, 
balanced and tolerant society.

These laws will not prevent 
horrible incidents like the 
shocking gang fight in the middle 
of Sydney Airport. No law will 
ever prevent such horrible acts 
from happening. Laws should 
be made to enable criminals to 
be caught and brought tojustice. 
No doubt some intelligence 
gathering powers, or control 
orders, are necessary to enable 
police to fight crime, and to 
prevent some criminal activity, 
but we must always ensure we 
don’t throw the baby out with 
the bathwater.

Did you know, on the Law Society’s new website you can:
• Submit an event of interest to the legal profession for publication in The Practitioner and on the website

• Pay for CPD seminars and social events online

• Search for lawyers or firms in the NT
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