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CHILDREN
• Less Adversarial Trials
For a review of LAT principles, see 
Leib (No. 2) [2009] FamCA 1135 at 
paras 19-27.

COSTS
• Indemnity costs
The circumstances in which a court 
may make the most unusual award 
of indemnity [lawyer and client] 
costs are discussed in Bergman 
(No. 3) [2009] FamCA 1172 from 
para 48.

EVIDENCE
• Second expert opinion in 

Family Court
Where an agreed single expert 
had filed accountancy evidence in 
a complex case, a party has been 
granted leave to file evidence from 
another accountant in accordance 
with FLR 15.49(2)(a): Pitt (No. 4) 
[2009] FamCA 1173.

CHILDREN
• Parent formerly with a 

disability
• Leave to apply
Murphy J has granted leave to a 
father, the subject of an orderforcase 
guardianship two years previously 
due to chronic schizophrenia, to 
apply for parenting orders having 
regard to new evidence from a 
psychiatrist [supported by the 
father’s new partner] as to the 
mildness of the father’s symptoms 
arid his ability to continue with TAFE 
studies and in a relationship with 
his new partner: Patricks & Simpkin 
(No.2) [2009] FamCA 1205.

PROPERTY

• Unlodged tax returns
• Court’s duty to protect the 

revenue
A property trial has been adjourned 
due to the parties’ failure to lodge 
tax returns for several relevant 
tax years; discrepancies between 
documents produced and sworn 
financial statements; and the 
prospect of “a significant tax liability 
which at this stage is unstated”: 
Kruger & Zaio [2009] FamCA 
1218.

Referring to the court’s duty to protect 
the revenue, Mushin J referred the 
matter to the Commissioner of 
Taxation for any action against the 
parties for non-compliance with 
tax law, adjourning the case until 
completion of such review.

CHILDREN
• Equal time despite violence 

in the past
Despite a history of violence by a 
father [found not to be continuing 
beyond the breakdown of the 
relationship] and the mother’s 
allegation against him of child 
sexual abuse of one of their children 
[the court rejecting the existence of 
any identified risk of sexual abuse], 
an order has been made for the 
parties to share equal responsibility 
and time in respect of the children: 
Biss [2009] FamCA 1234 (O’Reilly
J)-

CHILDREN
• No time for father from 

whom children alienated by 
mother

Where it had previously been found 
that the mother had “purposefully
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conditioned the children to believe 
that they had been abused by the 
father, when they had not, and that 
she had done so in order to cut the 
father out of the lives of the children” 
(para 3), where the parties had been 
ordered to attend counselling with 
a view to the children resuming 
time with their father [which had 
not occurred for three years], the 
court accepted the view of the family 
consultant [who recommended that 
“the girls be given respite from his 
attempts to see them”] (para 4) 
that time with their father be left 
to the children to decide, perhaps 
in adolescence when they might 
change their minds about not 
seeing him (paras 25-26): Wang 
& Dennison (No. 2) [2009] FamCA 
1251 (Bennett J).

FINANCIAL AGREEMENT
• Rendered unenforceable

as to future assets by
ambiguous wording

The Full Court has upheld an appeal 
in which both parties challenged 
the FMC’s interpretation as to 
which particular business and trust 
property was covered by their 
agreement in respect of future 
“assets... acquired ...from joint 
funds” and “from their own moneys”, 
remitting the case to the FMC for re
hearing: Kostres [2009] FamCAFC 
222.

The Full Court at paras 132-133 
concluded that the interpretation 
each party argued should be given 
to the relevant clauses went “beyond 
that which can be objectively 
construed or implied to give effect 
to the parties’ intentions at the time
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the agreement was made”, and 
that those clauses were thus both 
ineffective and unenforceable.

CHILDREN
• Aboriginal mother v 

non-lndigenous paternal 
grandmother

An Aboriginal mother failed in her 
appeal to the Full Court from the 
order of Brown FM that her children 
of 7 arid 9 live primarily with the 
paternal grandmother. In a case 
that turned on its own facts, it was 
held that it had not been established 
that the federal magistrate had 
given insufficient weight to the 
children's Aboriginality; their need 
to identify as members of the Tiwi 
culture; and the effect living with a 
non-Aboriginal grandmother would 
have on them. It was held that the 
magistrate had properly accepted 
evidence of a Tiwi eider regarding 
Aboriginal identity and culture in 
the absence of anthropological 
evidence: Hort & Verran [2009] 
FamCAFC 214.

CHILDREN
• Interim hearings
In Zabini [2010] FamCAFC 10 at 
paras 44-54 a fatherwon his appeal 
from an interim order by the FMC 
limiting his time with two children to 
three nights per fortnight, Warnick 
J noting the magistrate’s summary 
that “the court prefers the proposal 
that sees the children continuing 
in as stable an environment as 
possible...”, saying:

“the learned Magistrate 
seems to have applied a test 
such as was once termed

‘the Cilento Principle’. That 
‘principle’ is no longer 
applicable.”

Warnick J referred to the “legislative 
pathway” set out by the Full Court in 
Goode (2006) FLC 93-286 as being 
required to be followed when interim 
decisions are made.

CHILDREN
• Sole parental responsibility

granted to mother
In Robins & Ruddock [2010] FamCA 
35 Benjamin J awarded sole 
parental responsibility to the mother 
[except as to schooling and giving 
notice of any significant exercise of 
responsibility] where the children 
were found to be at an unacceptable 
risk of abuse in the unsupervised 
care of the father.

JURISDICTION
• Concurrent proceedings in 

Australia and England
In Ashforth [2010] FamCA 37 at 
paras 23-40 a couple had lived 
together and been married in 
England for 17 months before 
separating in Australia where their 
child was born, the UK-resident 
husband applying here for parenting 
and property orders and the wife 
[then an Australian resident] 
subsequently issuing proceedings 
in England for maintenance and 
property orders.

In applying the test adopted by the 
High Court in Voth v Manildra Flour 
Mills Pty Ltd (1990) 171 CLR 538 at 
564-565 Rose J held that the Family 
Court of Australia was not “a clearly 
inappropriate forum” and that the

wife be restrained from continuing 
her proceedings in England.

PROPERTY
• Interim property settlement

In Sudono [2010] FamCA 54 
at para 27 Rose J granted an 
unemployed wife for whom 
independent accommodation was 
unaffordable an order that as an 
interim property settlement she be 
paid $500,000 to buy real estate, 
applying the Full Court’s ruling in 
Strahan [2009] FamCAFC 166.

CHILDREN
• Variation of parenting order
• Dispute over choice of 

school
In Hamill [2009] FamCA 1324 at 
para 19 the father applied for the 
setting aside of a parenting order 
as to the specific issue of which 
school the children should attend, 
the parties [who had been granted 
equal shared parental responsibility 
two years previously] being unable 
to agree. Instead of resolving that 
issue for the parties, Faulks DCJ 
granted sole responsibility to the 
mother to make the decision.

PROPERTY
• Leave for parties to call their 

own expert witness
In Hackshaw [2009] FamCA 1327 
at paras 6-8, Murphy J granted 
each party leave to call their own 
expert witness where the issues in 
the case were “complex”; where the 
wife was making a disputed claim 
for addbacks amounting to $6m in 
respect of an asset pool worth $7m; 
and business valuations by the 
single expert were also in dispute.
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CHILDREN
• Court’s approach to an 

allegation of child abuse
In Wade & Sutcliffe [2009] FMCAfam 
1385 at paras 55-67 Alto be 11 r 
FM reviewed the cases on the 
meaning of “an unacceptable risk” 
of child abuse. Applying Fogarty 
J’s reasoning in N and S and the 
Separate Representative (1996) 
FLC 92-655 at pp 82,711-82,714, 
Altobelli FM found that the mother’s 
allegation of child abuse by the 
father was made in the context 
of her upset at him not informing 
her about a fall the [four year old] 
child had had [injury-free] and 
the mother’s misinterpretation of 
ambiguous statements made by the 
child [mostly in response to leading 
questions by the mother], His Honour 
saying that “ambiguous events often 
have an innocent explanation, but 
ambiguity fuelled by anxiety leads 
to sinister hypotheses”.

PROPERTY
• De facto relationship
• Case dismissed
In Aitken & Deakin [2010] FMCAfam 
35 McGuire FM dismissed property 
proceedings brought under Part 
VIIIAB, finding that the parties’ de 
facto relationship had broken down 
[in that case, under the one roof] 
prior to the commencement of Part 
VIIIAB on 1 March 2009.

CHILD SUPPORT
• SSAT appeal
• Payer’s “financial 

resources” as director of 
private company

In Ladd & Child Support Registrar 
(SSA TAppeal) [2010] FMCAfam 23 
at paras 28-36 Sexton FM set aside 
the reassessment of child support 
by the SSAT, which was held to 
have wrongly calculated the payer’s 
“financial resources” as being his 
taxable income + his drawings

from his private company’s loan 
account + depreciation expense 
not used for the purchase of new 
equipment, without analysing the 
whole financial situation such as the 
company’s other expenses [which 
had produced two consecutive 
annual net losses] and the personal 
benefits that actually did flow to the 
payer from the company.

CHILDREN
• Interim hearing
• Relevance of prior parenting 

arrangements
In Haley [2010] FMCAfam 72 Brown 
FM granted the parties equal time 
with the children who had been 
in the predominant care of each 
parent, living with the mother after 
separation and with the fatherwhen 
the mother moved from South 
Australia to Queensland, j
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