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Boors,
Boatpeople and Boilermakers

Matthew Storey,
President,
Law Society Northern Territory

M
y wife Donna and I were 
in Bali for (unfortunately 
only) a few days recently. 
We stayed at a hotel near Kuta 

where the guests were the usual 
mix of Europeans, Americans, 
Japanese, Malaysians, Javanese 
and Australians.

Boors
Out by the pool one afternoon 
reading a book with a Bintang 
and watching my fellow guests 
it struck me that the days of the 
“ugly” American or “loud” German 
seemed to have slipped away 
with the millennium. Perhaps,
I contemplated, the ongoing 
aftermath of September 11 had 
caused Americans to pause and 
reflect on the way they were 
perceived by the other peoples of 
the world.

The successors in title to the “ugly” 
or “loud” tag seemed clearly to be 
the Australians I saw in Bali. Nowin 
part no doubt this was because the 
Australians comprised the biggest 
single national cohort (outside 
of the Balinese) and were often 
comprised of large family or social 
groups that inevitably focussed 
somewhat in upon themselves and

were less aware of their impact 
on those around them. However, 
it seemed to me this of itself was 
not a sufficient explanation for the 
loud, overbearing behaviour of my 
compatriots. It also occurred to 
me that the national self image I 
had grown up with of the Australian 
larrikin; the irreverent, lovable, 
colonial: the Breaker Morant 
archetype; was one ill-suited to a 
twenty first century Australia. A 
nation with over 20 million people; 
a middle level military power; and 
reserves of natural resources that 
saw the value of its dollar exceed the 
greenback. In the regional context 
of SE Asia at least, this Australia 
was not irreverent but insensitive; 
not colonial but colonialist. This was 
the country where Indian students 
were assaulted and murdered and 
then told to be more careful next 
time. It is perhaps in this context 
that Australian political debate 
surrounding asylum seekers is seen 
within the region.

Boatpeople
To me there was a critical turning 
point in Australian politics in 
late August 2001 when the then 
opposition leader, Kim Beazley,

indicated the Labor Party supported 
then Prime Minister Howard’s 
decision to refuse the MV Tampa 
entry to Australian territorial waters 
in apparent violation of international 
law principles:1 the contemporary 
face of the Australian larrikin.

What followed was the passage with 
cross party support of several pieces 
of legislation2 which both validated 
(domestically) the Australian actions 
in relation to the MV Tampa and 
instituted the “Pacific Strategy” (or 
“Pacific Solution”) to the asylum 
seeker “problem”. The challenge 
to the Border Protection (Validation 
and Enforcement Powers) Act 
2001 (Cth) failed on appeal to the 
Full Federal Court in Ruddock v 
Vadarlis.3 The majority (including 
French J as he then was) holding, 
that the actions were a valid exercise 
of Executive power pursuant to s 61 
of The Constitution,4

From this point in time boatpeople 
assumed the status of a “Problem” 
(idefinitely with a capital “p”) in 
Australian politics - with occasional 
escalations to the magnitude of 
“crisis”. The Problem was of such 
significance that extraordinary 
measures were (are) warranted to 
deal with it. The main purpose of
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this edition’s column is to consider 
the implications of the legislative 
response to this crisis, especially 
in light of the decision of the High 
Court in Plaintiff M61/2010E v The 
Commonwealth.6 As a prelude 
to doing so, it is important to 
contextualise the discussion with 
some reference to the realities of 
the “boatpeople Problem”.

• The Department of Immigration 
and Citizenship estimated that 
as at 30 June 2009 there were 
48700 visa over-stayers (i.e. 
not asylum seekers) residing 
in Australia.6

• In 2009 Australia received 6170 
asylum applications, just 1.6% 
of the 377160 applications 
received in that year across 44 
industrialised nations.

• In 2009-2010 47% of onshore 
asylum applications were 
received by maritime arrivals 
(the majority were received by 
non-maritime arrivals - i.e. air 
arrivals).

• Maritime arrival asylum seeker 
applicants are more likely to 
be recognised as refugees. 
Consider the following:

o Of the total of 1637 
unauthorised arrivals 
detained in Nauru and 
Manus (in PNG) under the 
Pacific Solution between 
2001 and 2008,1153 (70%) 
were found to be refugees, 
484 were not.

o Of the 1254 asylum claims 
assessed on Christmas 
Island between 1 July 2009 
and 31 January 2010,1144 
(approximately 91%) were 
successful, only 110 were 
assessed as being not 
refugees.

The legislative and policy response

SIEV 68 boarded by A TTACK ONE 
onboard HMAS ALBANY.

to the “boatpeople Problem” 
represented by the Pacific Solution 
and more recently by the procedure 
described in Plaintiff M61 then is in 
fact a Problem manifested by less 
than 600 unauthorised maritime 
arrivals over the nearly 10 years 
from late 2001 until 2010.

Plaintiff M61
With the full magnitude of the 
boatpeople Problem in mind, I want 
to turn to describe the legal regime 
that was put in place to deal with it. 
The essence of the Pacific Strategy 
is described by the High Court in 
PI a nit iff M 61 thus:

Those changes had 
a number of features of 
immediate relevance to 
the present matters. First, 
certain Australian territory, 
including the Territory of 
Christmas Island, was 
excised from the migration 
zone, thus introducing the 
category of places called 
excised offshore places.
A person who entered 
Australia at an excised 
offshore place, after the 
excision time, and who 
became an unlawful non
citizen because of that 
entry, was identified as an 
“offshore entry person”. 
The Migration Act was 
amended, by inserting 
s 46A, to provide that an 
application for a visa is not a 
valid application if it is made 
by an offshore entry person 
who is in Australia and is an 
unlawful non-citizen.7

The Court goes on to describe that

underthe (2001 introduced) s 198A 
of the Migration Act an offshore entry 
person could be taken to a declared 
country where under the terms of s 
46A Migration Act they could apply 
for certain classes of Visa (but not a 
Protection visa), they could not avail 
themselves of Australian judicial 
review mechanisms. Notably 
however, while s 46A prevented the 
making of certain visa applications it 
created in the Minister, a discretion 
to allow such applications. The 
discretion was expressed to be 
personal to the Minister8 and one 
the Minister was under no duty to 
consider the exercise of.9

<?(? “

...a Problem manifested by less than 600 unauthorised maritii
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The policy change brought about 
by the Rudd Government on 
29 July 2008 ended the Pacific 
Strategy. From that date all offshore 
entry people were assessed in 
accordance with the Refugee 
Status Assessment (RSA) Manual 
produced by the Department of 
Immigration and Citizenship. The 
purpose of the RSA process was 
to facilitate preparation of advice to 
the Minister as to whether he should 
exercise his discretion to allow a 
visa application under s 46A.10

In the event of a negative RSA an 
Independent Merits Review (IMR)

was undertaken. The IMR was 
conducted by persons engaged by 
an independent contractor, Wizard 
People Pty Ltd. That company had 
agreed with the Commonwealth that 
it would make specified persons 
available to undertake the reviews.11

The Commonwealth manuals 
describing the RSA and IMR 
process emphasised that the 
processes were “non-statutory”.12 
As such, according to the manuals, 
interpretations of the Refugee 
Convention contained in the 
Migration Act and Australian case 
law were a guide but were not 
“binding authorities”.13 it was on 
this point that the Commonwealth 
encountered difficulties. The Court 
determined that as the RSA and 
IMR inquiries were in contemplation 
of the exercise by the Minister of 
a statutory power under s 46A14 
and must be made according to 
law. The RSA and IMR had been 
based on the misapprehension this 
was not the case and this revealed 
reviewable error.15 Further, a 
decision in relation to the exercise 
of the discretion directly affected 
the rights and interests (particularly 
interests) of the plaintiff16 and thus 
the requirements of procedural 
fairness applied to the inquiry.17 
These requirements had not been 
satisfied and a declaration to this 
effect should therefore issue;18 
mandamus being of no effect 
because of the absence of any 
duty on the part of the Minister to 
exercise his s 46A discretion.19

In response to the decision in Plaintiff 
M61 Immigration Minister Bowen 
announced a three part response.20 
The first part was to appoint two new 
Federal Magistrates to deal with the 
increased workload (including the 
backlog created by the decision). 
The second was to alter the RSA 
and IMR process so as to truncate 
the RSA and move more quickly to 
an “independent review” in the event

of a negative initial assessment. 
The third was to appoint 
Professor John McMillan, former 
Commonwealth Ombudsman and 
current Information Commissioner, 
to undertake a review to consider 
options to expedite any subsequent 
litigation. The Minister noted that 
one possible option for consideration 
was abolishing Federal Court 
appeals in such matters and 
“allowing appeals directly from the 
Federal Magistrates Court to the 
High Court of Australia” (I take the 
Minister to mean Special Leave 
applications). Professor McMillan 
was due to complete his review in 
February. It is unclear whether it 
has been completed and submitted 
but not yet released or not yet 
completed, either way it has not yet 
been released.

The story of Plaintiff M61 can be 
seen as a victory for the rule of 
law. The High Court thwarted the 
attempt by the Executive to see 
the law as a mere “guideline” in 
its treatment of asylum seekers 
at Christmas Island. To me this is 
certainly good. However, there are 
several aspects of Plaintiff M61 that 
are cause for concern.

First, the use by the Commonwealth 
of an “independent contractor” 
to undertake the IMR; this 
contracting out of (what was found 
to be) a statutory inquiry attracts no 
comment from the Court otherthan 
forthe Court to expressly decline to 
decide whether a contractor in these 
circumstances is an “officer of the 
Commonwealth” for the purposes 
of s 75(v) of The Constitution.2'1 
The issue of the “independence” of 
the independent contractor is not 
commented upon as, apparently, 
not relevant to the proceedings.

Second, the plaintiff submitted 
that the discretionary nature of 
the power in s 46A(7) meant it 
was invalid because, as the Court

ve arrivals over the nearly 10 years from late 2001 until 2010.
99
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There is though one area which 
can cause significant delays in 
the judicial review process: the 
unrepresented litigant.

described the submission: “the 
person to whom the power is 
granted need not consider its 
exercise, whether asked to do so or 
in any other circumstances. Such a 
power, it was submitted, would be 
an arbitrary power, and the purpose 
of s 75(v) is to prevent arbitrary 
power.”22 However, the Court 
rejects this argument noting that:

“[t]he repository of the 
power given by s 46A does 
not determine the limits of 
the power. If the power is 
exercised, s 75(v) can be 
engaged to enforce those 
limits. No “island of power” 
is created. Rather, what s 
46A(7) does is provide that 
the repository of the relevant 
power need not consider 
whether to exercise it.”23

The Court notes such a grant of 
discretionary power is increasingly 
used by the Commonwealth 
legislature.24

Third, the factual context of the 
proceedings generally, where an 
elaborate (if flawed) regime is 
established - the central purpose 
of which is seemingly to avoid 
the “inconvenience” of judicial 
oversight. As the Court notes:”[i]t is 
not readily to be supposed that 
a statutory power to detain a 
person permits continuation of 
that detention at the unconstrained 
discretion of the Executive. Yet a 
proposition of that kind lay at the 
heart of the submissions advanced 
on behalf of the Commonwealth 
and the Minister.”25 Further, the 
Commonwealth Minister’s response 
to the outcome of the case is to 
suggest abolition of Federal Court 
appeals.

The extraordinary and concerning 
aspect of the Plaintiff M61 saga 
is that these outcomes, which 
at their core can be reasonably 
characterised as an attempt by the 
Legislature to allow the Executive 
to avoid judicial oversight, are in 
response to the “threat” posed by 
the less than 600 unauthorised 
maritime arrivals since late 2001. 
It is this that brings me to my main

point which is to ask whether in 
fact our system of judicial oversight 
of Legislature and Executive is 
so cumbersome and costly as to 
warrant the type of response seen 
in the Plaintiff M61 saga? That 
question brings me to Boilermakers.

Boilermakers
Since Lane v Morrison26 where the 
High Court declared the Australian 
Military Court invalid as inconsistent 
with the requirements of a “court” 
under Chapter III, there can be no 
doubt about the current dominance 
of the Boilermakers27 doctrine - 
that only a Chapter III Court can 
exercise judicial functions, and that 
a Chapter III Court can only exercise 
judicial functions. However, it was 
not always so; in 1974 Barwick 
CJ referred to the Boilermakers 
doctrine as an “unprofitable 
inconvenience” “unnecessary ... 
for the effective working of the 
Australian Constitution or for the 
maintenance and separation of 
the judicial power.”28 Writing of 
the Brandy v HREOC decision29 
in 2002, Blackshield and Williams 
note: [tjhe decision stopped the 
proliferation of non-judicial bodies 
and was a factor in the creation 
of the Federal Magistrates Court. 
This effect of Brandy is arguably at 
odds with the economic and social 
imperative for the informal, speedy 
and cost effective resolution of 
some disputes.”30 Whatever the 
correctness or appropriateness 
of Boilermakers; no Government 
(particularly in light of the turmoil 
caused by Lane v Morrison) would 
establish a legal regime dependent 
upon the High Court overturning (and 
keeping overturned) Boilermakers.

The possibilities then of creative 
reform to the processes of judicial 
oversight are limited (at least in the 
federal context).

Noting the constitutional imperatives 
of the High Court’s original 
jurisdiction, one novel option may be 
to create a “general” (cf appellate) 
division of the High Court to deal 
with Special Leave applications 
from the Federal Magistrates Court 
or matters within the Court’s original 
(s 75) jurisdiction. This appears 
to be what is contemplated by 
Minister Bowen and may be raised 
in Professor McMillan’s report. 
Whether such an approach would 
lead to any benefits in terms of time 
and cost efficiency is a matter of (at 
this stage) speculation. Leaving 
aside the surely remote possibility of 
significant structural reform such as 
this, what are the options to reform 
a system of judicial review that the 
Commonwealth Executive appears 
to find so onerous? One option may 
be more efficient case management. 
However, in my experience at least, 
judicial review proceedings (at least 
those under the Administrative 
Decisions (Judicial Review) Act) in 
the Federal Court are conducted 
with about as much expedition 
as can be imagined. In the area 
of judicial review at least there 
would not appear to be scope for 
significant efficiencies deriving from 
case management.

There is though one area which 
can cause significant delays in 
the judicial review process: the 
unrepresented litigant. One has 
heard pronouncement from the 
bench as to the difference it can 
make in the conduct of a matter 
to have competent, prepared

8 www.lawsocietynt.asn.au
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■he Law Society has decided to support and administer an account to distribute donations for the benefit of refugees 
in detention in Darwin, in particular at this stage, it is sought to support financially the families of some of the 
Rohingyan Burmese men at Berrimah Detention Centre.

The Rohingyan people are a repressed minority in Burma and have suffered numerous atrocities at the hands of the 
military junta, including murder, torture and forced labour.

There are currently 12 Rohingyan Burmese men detained at Berrimah. All have been found to be genuine refugees by 
the Department of Immigration and Citizenship since approximately May 2010. They will not be issued with visas until 
security clearances have been finalised and are still in detention with no certainty as to when clearances will be finalised.

Some of the men have families and young children who are living as illegals in Malaysia as their refugee status is not 
recognised there. The children are living with fellow refugees and have no other support nor are able to attend schooling.

One man Mr, Mohammed Nowbi who is currently in detention at Berrimah has three children living in increasingly 
desperate circumstances in Malaysia. Unfortunately because of his situation he recently self-harmed and was admitted 
to Royal Darwin hospital. He is now back in detention.

It is the intention to provide financial support to these children initially and other families in this situation until the men 
are released and can obtain work to support their families. •

Cash donations may be dropped off at the Law Society 
Cheques payable to: LSNT Refugee Benefit Account 
Direct debits: Please contact the Society
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counsel and instructors that to 
repeat it is trite. It is though true. 
Unrepresented litigants are not 
competent and prepared counsel.
I have formed this view from my 
own experience in human rights 
and native title cases, but I cannot 
imagine the situation is any different 
in immigration cases. Thus, if you 
accept (and hopefully after Plaintiff 
M61 the Commonwealth Executive 
will) that judicial oversight is an 
ever present constitutional reality 
in Australia; and if you consider 
that the burden of this oversight 
is onerous and needs attention, 
then one straightforward method 
to achieve this goal is to fund 
adequate legal representation for 
asylum seekers in judicial review 
proceedings. One would have 
thought the reduction in costs 
following from the reduced periods 
of immigration detention (prior to 
either repatriation or release) would 
have more than offset the increased 
legal aid budget suggested, but 
I accept I am speculating on this 
point.

What is not speculation though 
is the following. As part of the 
revised asylum seeker assessment 
process following Plaintiff M61 the 
Commonwealth will fund legal and 
immigration agent assistance for 
asylum seekers to put their claim to 
the Department of Immigration and 
Citizenship and the “independent 
reviewers”. This is the Immigration 
Advice and Application Assistance 
Scheme (IAAAS). However, no 
funding is provided under IAAAS

for asylum seekers to seek judicial 
review.31 What funding (if any) that 
is available must come from general 
legal aid funding (constrained by 
its funding guidelines) or through 
overstretched Community Legal 
Centres.

By contrast, in the 2009-2010 
Budget, the Commonwealth 
allocated $654 million “to fund 
a comprehensive, whole-of- 
government strategy to combat 
people smuggling and help address 
the problem of unauthorised 
arrivals”.32 The Parliamentary 
Library notes in the 2010-2011 
Budget the following allocations 
were made:

Budget estimates for 
community and detention 
services on Christmas 
Island; management and 
care of irregular immigrants 
in Indonesia; and regional 
cooperation and capacity 
building are provided 
under Program 4.3: 
Offshore Asylum Seeker 
Management. As predicted, 
in the 2010-11 Budget total 
expenses for Program 4.3: 
Offshore Asylum Seeker 
Management have been 
revised:

■ 2009-10: $304.3 million 
(up from $125 million in 
the 2009-10 Budget), 
and

■ 2010-11: $471.2 million 
(up from $113.2 million

in the 2009-10 Budget 
forward estimates).

Annual administered 
expenses specifically for 
community and detention 
services on Christmas 
Island (for the provision of 
a range of support, health 
and detention services in 
community and detention 
environments to offshore 
entry people) were revised 
as follows:

■ 2009-1 0: $149.4 
million (up from $60.6 
million in the 2009-10 
Budget), and

■ 2010-11: $327.6 million 
(up from $53.5 million 
in the 2009-10 Budget 
forward estimates).

An allocation of $800,000 
goes to the Commonwealth 
Ombudsman over two 
years to continue ‘external 
independent scrutiny of the 
Department of Immigration 
and Citizenship’s processing 
of refugee claims’33

As far as I am aware these 
allocations do not include the 
imputed cost of ADF activities in 
relation to unauthorised maritime 
arrivals.

Given these figures it would 
seem difficult to maintain that 
the Commonwealth is unable to 
provide the direct funding necessary

...one straightforward method to achieve this goal is to 
fund adequate legal representation for asylum seekers 
in judicial review proceedings. One would have thought 
the reduction in costs following from the reduced periods 
of immigration detention (prior to either repatriation or 
release) would have more than offset the increased legal 
aid budget suggested...
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to expedite the constitutionally 
authorised judicial review 
proceedings. It would also seem 
highly likely that, as speculated 
above, the decrease in detention 
periods arising from greater 
expedition in such proceedings 
would be cost beneficial.

Conclusion
The conclusions from the foregoing 
seem stark. What is not so clear is 
how we, as a nation, let ourselves 
get caught in the position we are now 
where the “threat” of boatpeople 
becomes a purported justification 
to undermine the Constitution and 
the rule of law and where we are 
prepared to spend hundreds upon 
hundreds of millions of dollars to 
reduce the likelihood that a few 
hundreds of boatpeople who are 
not determined to be refugees might 
slip past the net. All this, when it is 
acknowledged that there are over 
48,000 visa over-stayers.

The answer to me goes back to 
August 2001 when, to avoid being 
caught on the wrong side of Mr 
Howard’s wedge, Mr Beazley went 
along. At that point the “contest” 
in Australian politics ceased to 
be about sound policy but rather 
who could be the biggest boor. In 
that contest both sides are doing 
extremely well.

■k

Particular thanks go to Sophie 
Anderson at the Law Society for 
research assistance with this 
piece.

Footnotes

1. See for example White M, MV 
Tampa and Christmas Island 
Incident August 2001 Asia Pacific 
Shipping', October 2001, Baird 
Publications, Australia.

2. Border Protection (Validation and 
Enforcement Powers) Act 2001 
(Cth); Migration Amendment 
(Excision from Migration Zone)
Act 2001 (Cth); Migration 
Amendment (Excision from 
Migration Zone) (Consequential 
Provisions) Act 2001 (Cth); 
Migration Legislation Amendment 
Act (No 1) 2001 (Cth); Migration 
Legislation Amendment Act (No 5) 
2001 (Cth); Migration Legislation 
Amendment Act (No 6) 2001 
(Cth).

3. [2001 ] FCA1329 (“Ruddock").

4. See for example Ruddock per 
French J at [213],

5. [2010] HCA41 (11 November 
2010) - “Plaintiff M61". The case 
concerns the requirements of 
procedural fairness in the context 
of Christmas Island asylum 
seekers. Judgment is comprised 
of the joint judgment of French CJ 
and Gummow, Hayne, Heydon, 
Crennan, Kiefel and Bell JJ.

6. This and the following data 
relating to asylum seeker 
numbers is obtained from Philips 
J Asylum seekers and refugees: 
what are the facts? Australian 
Parliamentary Library Service, 14 
January 2011 - at pp 3, 6, 8 and 
12.

7. Plaintiff M61 at [30] (footnotes 
omitted).

8. Migration Act s 46A(3).
9. Migration Act s 46A(7).
10. Or a similar discretion created 

under s 195A: Plaintiff M61 at
[41].

11. Plaintiff M61 at [50],
12. Later described by the 

Commonwealth in its submissions 
as “a non-statutory executive 
power to inquire” Plaintiff M61 at 
[61].

13. Plaintiff M61 at [49],
14. Plaintiff M61 at [70], The Court 

notes in part that this must be the 
case because otherwise there 
would be no basis to justify the 
continued detention (cf removal 
from Australia) of the plaintiff in

accordance with Migration Act s 
198(2) - Plaintiff M61 at [71].

15. Plaintiff M61 at [87] [88],
16. Plaintiff M61 at [77],
17. Plaintiff M61 at [90]-[91 ].
18. Plaintiff M61 at [104],
19. Plaintiff M61 at [99],
20. Transcript of Media Conference of 

7 January 2011 available at http// 
wvwv.minister.immi.gov.au/media/ 
cb/2011/cb157099.htm accessed 
on 12 April 2011.

21. The Court found it unnecessary 
to do so as other aspects of s 75 
founded the Court’s jurisdiction.

22. Plaintiff M61 at [54],
23. Plaintiff M61 at [57],
24. See Plaintiff M61 at [56]: “...that 

is not a form of grant of power 
unknown to the federal statute 
book, at least in recent years” and 
the footnotes cited therein.

25. Plaintiff M61 at [64],
26. (2009) 239 CLR 230.
27. R v Kirby; Ex parte Boilermakers' 

Society of Australia (1956) 94 
CLR 254.

28. R v Joske; Ex parte ABCE & BLF 
(1974) 130 CLR 87 at 90.

29. (1995) 183 CLR 245.
30. Blackshield T & Williams G, 

Australian Constitutional Law and 
Theory 3rd Edition, Federation 
Press, Australia, 2002, p 627.

31. See for example Law Council of 
Australia, Lack of Access to Legal 
Representation for Offshore Entry 
Persons Seeking Judicial Review, 
Precis # 104. 12 April 2011, p2.

32. Philips J and Karlson E, Budget 
2010-2011 Immigration: Border 
Protection and Australian 
Parliamentary Library Service,
18 May 2010 p 1 citing B Debus 
(Minister for Home Affairs),
$1.3 billion to combat people 
smuggling and strengthen 
Australia’s national security, 
media release, 12 May 2009.

33. Ibid (footnotes omitted but 
references are to the various 
Budget papers).

www.lawsocietynt.asn.au
Balance 1/2011 11


