
technical legal sense arose from 
an incorrect appreciation of the 
rights given by mining tenements 
which lead to those assets being 
equated with tenant’s fixtures. The 
High Court reviewed the concept 
of “fixture”, it concluded that items 
affixed to the land do not become, 
merely because of their affixation, 
“fixtures” in the technical sense 
without regard to the basis on which 
the land was held: French CJ with 
Gummow, Heydon, Crennan, Kiefel 
JJ. Appeal against decision of Court 
of Appeal WA allowed.

MIGRATION
• Tribunals
• When tribunal required to 

consider using investigative 
powers

In Minister for Immigration and 
Citizenship vSZGUR [2011JHCA 1; 
2 Feb 2011 in proceedings before the 
Refugee Review Tribunal reviewing 
a decision to refuse S refugee 
status S claimed that his statements 
in interview to departmental officers 
were affected by his mood disorder. 
He requested the RRT arrange an 
independent assessment of his 
condition. The Federal Court found 
the RRT made a jurisdictional error 
in failing to considerwhetherto use 
the powers given to it bys427(1)(d) 
of the Migration Act 1958(Cth). The 
appeal by the Minister was allowed: 
French CJ with Kiefel J; Gummow 
J sim: Heydon J and Crennan J 
separately concurred. The High 
Court concluded the failure was 
not a jurisdictional error. Appeal 
allowed.

COURTS
• Judges
• Bias
• Findings on the issue by

proposed trial judge in
similar proceedings

In British American Tobacco 
Australia Services Ltd v Laurie 
[2011] HCA 2; 9 Feb 2011 In 
2006 Judge C (a member of the 
Dust Diseases Tribunal of NSW) 
ordered the appellant BATAS give 
discovery in proceedings between 
a Ms M (a widow of an employee of 
Brambles exposed to asbestosis)

and Brambles where brambles 
sought contribution from BATAS for 
exposing the deceased to tobacco. 
In ordering BATAS give discovery 
to Ms M Judge C concluded the 
evidence before him established 
that BATAS had implemented a 
document retention policy aimed 
at destroying documents that would 
prejudice BATAS in future litigation. 
Judge C found the evidence in the 
interlocutory application persuaded 
him that evidence of BATAS legal 
advisers was not protected by legal 
privilege as the communications in 
question were forthe furtherance of 
a fraud within s 125 of the Evidence 
Act (NSW) being the destruction 
of evidence. In a subsequent 
proceeding brought by Ms L (the 
respondent) the existence of the 
same document retention policy 
was in issue. Judge C refused 
an application by BATAS that he 
disqualify himself from hearing Ms 
L’s matter because of the findings 
he had made in the proceedings 
involving Ms M. This conclusion 
was upheld by the majority of 
the Court of Appeal (NSW). The 
High Court set aside the orders 
by majority: Heydon, Kiefel, Bell 
JJ; contra: French CJ; Gummow 
J. The majority concluded that 
because the issue was the same 
the circumstance that the issue was 
decided in an interlocutory hearing 
was not decisive and a fair minded 
observerwould find bias. Orderthat 
Judge C be prohibited from hearing 
the proceeding brought by Ms L.

Federal Court 
judgments:

COPYRIGHT
• Licence fee
• Procedural fairness
• Reliance on obscure 

evidence
In Fitness Australia Ltd v Copyright 
Tribunal [2010] FCAFC] 148; 13 
Dec 10 a Full Court concluded

the appellant had been denied 
natural justice when the Copyright 
Tribunal set a licensing fee under 
the Copyright Act by reference to an 
earlierstudy that was overshadowed 
in the hearing by a larger later study 
that was successfully criticised. The 
court concluded the Tribunal should 
have disclosed its approach to the 
parties.

EXTRADITION
• Nature of appeal from

magistrate to Federal Court
In New Zealand v Johnston [2011] 
FCAFC 2; 11 Jan 11 a Full Court 
restated that an appeal from a 
decision of a State Magistrate 
under the Extradition Act 1988 
(Cth) was an appeal in the strict 
sense and the decision could only 
be overturned on finding an error of 
law. The Full Court concluded the 
primary Federal Court Judge (who 
found extradition to New Zealand 
“unjust” under s 34(2) of the Act 
where the State Magistrate found 
the extradition ’’oppressive”) had 
erred. The Court concluded that 
while a conclusion that extradition 
was oppressive etc was a question 
of mixed fact and law the primary 
judge had erred. Appeal allowed 
and extradition ordered.

MIGRATION
• When document dispatched
• “If not delivered in 7 days 

return”
In SZOBI v MIC (No 2) [2010] 
FCAFC 151; 16 Dec 10 a Full Court 
considered when a document was 
dispatched within s 494B(4) of the 
Migration Act 1958 (Cth). The 
Court concluded that a statement 
on the envelope containing a 
document that if the envelope was 
not delivered in seven days it should 
be returned to the department did 
not qualify or limit the fact that the 
document was dispatched when the 
envelope was posted.

BANKRUPTCY
• Costs
In Donnelly vMaxwell-Smith [2010] 
FCAFC 154; 16 Dec 2010 a Full 
Court considered the effect of an 
order of the Federal Court that
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deprived a trustee in bankruptcy 
of his costs in a proceeding. The 
court also concluded that an order 
of a judge to remit to a registrar 
what costs the trustee was entitled 
to, was an interlocutory order and 
leave was required before it could 
be appealed.

MIGRATION
• Successful appeal by 

minister
• Costs
In MIC v Khadgi (No 2)[2010] 
FCAFC 152; 17 Dec 10 a Full 
Court allowed an appeal by the 
Minister. It considered when an 
unsuccessful respondent was 
entitled to a certificate under the 
Federal Proceedings (Costs) Act 
1981 (Cth) and granted one.

INCOME TAX
• Exempt entities
• Non-profit society 

established to promote 
development of agriculture 
etc

CofTv Co-operative Bulk Handling 
Ltd [2010] FCAFC 155; 17 Dec 
10 a Full Court concluded that in 
deciding whether an entity was 
exempt under s 50-1 Income Tax 
Assessment Act 1997 (Cth) from 
paying tax as a charity it was 
necessary to consider the entire 
activities of the entity. Appeal by 
Commissioner dismissed.

INDUSTRIAL LAW
• Registration of organisation
• Judicial power
• Legislation to reverse 

judicial decision
In Australian Education Union v 
Lee [2010] FCAFC 1153; 20 Dec

10 an application to register an 
association of school principals 
was initially granted and then 
refused in 2008: see AEU v Lawlor 
[2008] HCA 135 and subsequent 
proceedings in the AIRC. The rules 
of the proposed association did not 
allow for cessation of membership 
after cessation of employment and 
thereby permitted an industrial 
dispute with persons who were not 
in the “industry”. By s 26A the Fair 
Work Act 2009 (Cth) provided that 
registration of associations such as 
the school principals was validated 
and deemed to have always been 
valid. The primary judge concluded 
s26A was valid. This was upheld by 
a Full Court. The Court concluded 
s26A did not offend judicial power 
as it did not affect the order made 
in Lawlor. Appeal dismissed.

INDUSTRIAL LAW
• Agreement
• Terms
• Requirement to consult with 

unions if proposed changes 
will impact “employees’ 
terms and conditions”

• Privatisation of Queensland 
railways

In QR Ltd v Communications, 
Electrical, Electronic, Energy, 
Information, Postal, Plumbing 
and Allied Services Union [2010] 
FCAFC 150; 15 Dec 10 the 
primary judge found that various 
collective agreements that required 
employers consult unions before 
making changes that affected rail 
employees’ terms and conditions 
were breached in the privatisation of 
Queensland Rail. The primary judge 
imposed penalties. The appeal by 
the employers was dismissed save

that the civil penalties imposed for 
breaching the agreements were 
reduced.

COURTS
• Onus of proof
In Huntsman Chemical Company 
Australia Ltd v Narelian Pools 
Ltd [2010] FCAFC 7 ; 1 Feb 11 a 
Full Court concluded the primary 
judge did not err In finding for 
the respondent notwithstanding 
an erroneous finding that certain 
evidence should have been called. 
The Full Court concluded the 
primary judge had correctly applied 
the onus of proof and the error was 
not prejudicia,

SUPERANNUATION
• Appeal
• Appeal on question of law
• Whether appeal on question 

of fact and law an appeal on 
a question of law

In Board of Trustees of the State 
Sector Superannuation Scheme 
(Qld) v Eddington [2011] FCAFC 
8 1 Feb 2011 the superannuation 
Complaints Tribunal found S was 
not entitled to benefits for Total and 
Permanent Disability after suffering 
a psychiatric reaction to dogs 
barking at him and chasing him in 
the course of his employment as 
an inspector. The Tribunal found 
S had a diagnosed but undisclosed 
schizophrenia condition at the time 
of the work incident. An appeal to 
the primary Federal Court judge 
was allowed. The appeal by the 
trustees to a Full Court was allowed. 
The Full Court considered when 
a “no evidence” ground of appeal 
could constitute an error of law and 
the nature of the decision made by
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the SCT in substitution forthat of the 
superannuation trustee. It found the 
Tribunal had correctly undertaken 
the review. Appeal allowed.

DAMAGES
• Negligence
• Loss of a chance
In La Trobe Capital & Mortgage 
Corporation Ltd v Hay Property 
Consultants Pty Ltd [2011 ] FCAFC 
4; 19 Jan 11a Full Court considered 
what damages can be awarded for 
the “loss of a chance” caused by 
negligent valuation of land

Taxation
• Double taxation
• New Zealand
In Russell v C of T [2011] FCAFC 
10; 4 Feb 11a Full Court consider 
the meaning of the term “personal 
services” in the tax agreement 
with NZ that is in Sch 4 to the 
International Tax Agreement Act 
1953 (Cth).

MIGRATION
• Visa cancellation on

character grounds
• A AT accepting report on 

children confidentially
• Whether jurisdictional error
I n Tucker v Minister for Immigration 
and Citizenship [2011] FCAFC 16;
15 Feb 11 a Full Court concluded 
in a joint judgment the AAT did not 
err in dismissing an application to 
review a decision to cancel a visa 
by accepting a report on the welfare 
of the applicant’s children on a 
confidential basis.

CONTEMPT OF COURT
• Penalty
In Vaysman v Deckers Outdoor 
Corporation Inc [20011] FCAFC 17;
16 Feb 2011 a Full Court concluded 
a sentence of imprisonment of 18 
months imprisonment with the last 
12 months suspended for contempt 
of court orders that prevented a 
person from trading in Ugg boots 
was manifestly excessive.

INDUSTRIAL LAW
• Interfering with union
official

• Employer suspending union 
representative
• Whether offence requires
intent
In Barclay v Board of Bendigo 
Regional Institute of TAPE [2011] 
FCAFC 14; 9 Feb 11 a Full Court 
considered how the offence created 
in s 340(1) of the Fair Work Act 
2009 (Cth) of taking adverse action 
against an employee by reason of 
holding union office is established.

INDUSTRIAL LAW
• Offences
• Coerce person to become 

union member
In CFMEU v Alfred [2011] FCAFC 
13; 10 Feb 2011 a Full Court 
considered how the offence of 
coercing a person to become, 
or cease to be, a member of an 
association (formerly found in s 
788 of the Workplace Relations Act 
(Cth)) was established. •

THE MUSTER ROOM

Amusing happenings from 
within the legal profession, 

weddings, births, firm 
changes; tell us all about it!

- SEND YOUR NEWS TO 
MUSTER ROOM -

publicrelations@lawsocnt.
asn.au

CRIMINAL LAWYERS ASSOCIATION 
OF THE NORTHERN TERRITORY

“Extremes in Justice” 
13th Biennial Conference

Saturday 25 June to Friday 1 July 2011 
Bali Hyatt Hotel, Sanur Beach, Bali

To secure your registration, please contact 
Dee Berkley or Lyn Wild

solusi business solutions

GPO B

AT NO CHARGE - On the Law Society website. Visit: www.lawsocietynt.asn.au to submit the position 
details, or email to Suzie Simmons at publicrelations@lawsocnt.asn.au.

Balance 1/2011 51


