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The Northern Territory, 
a celebration of Constitutional history

D
n one sense the occasion of a 
centenary is nothing special. It 
is an artefact of the means we 
have adopted for measuring the 

passage of time by the earth's orbit 
around the sun. Every instance 
of time since the first one hundred 
years after the adoption of that 
measure has been the centenary 
of something. Despite its intrinsic 
triviality, we use the centenary as 
a device to review the past, and to 
think about the future.

2011 is the Centenary of the 
creation of the Northern Territory 
as a Territory of the Commonwealth 
of Australia and the creation of the 
Supreme Court of the Territory, 
which is celebrated in a book 
by Justice Dean Mildren1 to be 
launched this evening.

This lecture is a reflection upon the 
constitutional history of the Northern 
Territory. It is an occasion to think 
about the future. It is also an 
opportunity to honour the memory 
of one of the most distinguished 
members of the Supreme Court 
of the Northern Territory, Justice 
Martin Kriewaldt, who was a 
significant part of that history. I am 
delighted that his son, Martin, and 
daughter, Helen, are present.

Martin Kriewaldt was born in South 
Australia in 1900, the son of a 
school mistress and a Lutheran 
Pastor.2 His father had come to 
Australia from Wisconsin as a 
missionary in the 1890s. After 
his father's death in 1916, Martin

studied in the United States. He 
returned to South Australia and 
graduated from the University of 
Adelaide with Bachelors degrees in 
Arts and Law in 1923 and 1925. He 
practised as a solicitor and taught 
at Adelaide University, largely in the 
law of property. He married twice 
and had five children.

Justice Kriewaldt was appointed to 
the Supreme Court of the Northern 
Territory in 1951 and died in office on 
12 June 1960. The great Australian 
constitutional scholar, Professor 
Geoffrey Sawer, described him 
as one who possessed the virtues 
traditional in the Anglo-Australian 
judiciary - learning, wisdom, 
uprightness, fair-mindedness and 
a profound sense of public duty.3

Justice Kriewaldt thought seriously 
about the relationship between 
Indigenous people and non- 
Indigenous society and its laws. 
Some of his views would be 
controversial today. Then again, 
it is difficult to express any views in 
this complex and difficult area that 
will not be thought controversial 
by somebody. He recognised the 
importance of cultural difference. 
He thought it appropriate to 
have regard to customary law 
in sentencing.4 He was aware 
of the difficulties confronted by 
traditional Indigenous witnesses 
in the understanding and use of 
the English language and in giving 
evidence. He might be surprised, 
and I suspect pleased, to see the
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extent to which Indigenous cultural 
awareness programs, including 
such topics as "Aboriginal English" 
are part of continuing judicial 
education across the country, 
funded by the Commonwealth and 
managed by a National Judicial 
College.

Justice Kriewaldt's memory lives 
on. There is a set of chambers 
named after him in the city, a street 
named after him in Palmerston, 
and this bi-annual lecture in his 
name. It is a privilege to deliver this 
lecture in honour of a distinguished 
member of the Supreme Court of 
the Territory who made a major 
contribution to its jurisprudence and 
development as the third branch of 
Territory Government and so to the 
constitutional development of the 
Territory itself.

National Stories
Australia is often referred to as the 
oldest continent. Some minerals 
found in the Mt Narryer area of 
Western Australia have been 
dated back over four billion years. 
Microfossils and stromatolites 
found in the Pilbara are said to be 
amongst the earliest known life 
on earth.5 Although the history of 
mankind is just the blink of an eye 
in the geological timescale, the 
Australian landscape is laced with 
the marks and records of human 
occupation which stretch back 
forty or fifty thousand years. That 
represents the period over which
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The Hon. Chief Justice Trevor Riley, welcomes everyone.

Aboriginal people travelled to and 
occupied the Australian continent, 
beginning with Northern Australia 
until the whole land mass was 
occupied by their societies. They 
produced no written histories. Their 
Dreaming, which frames their laws 
and customs and their relationships 
to the landscape, its plants and 
animals, and to each other, was 
told through songs, traditions, 
ceremonies, extraordinary visual 
arts and the kinetic arts of the dance. 
The Aboriginal relationship to the 
land was described by Galarrwuy 
Yunupingu in a "Letter from Black 
to White" in 1976:

The land is the art. I can 
paint, dance, create and 
sing as my ancestors did 
before me. My people 
recorded these things about 
our land this way, so that I 
and all others like me may 
do the same. I think of the 
land as the history of my 
nation. It tells us how we 
came into being and what

system we must now live ... 
My land is my foundation ... 
Without land I am nothing.

A different perspective on land 
and a new story began with the 
arrival of the British colonisers. 
On 26 January 1788, Arthur 
Phillip annexed the eastern half of 
Australia in the name of the British 
Crown. That event was following by 
successive annexations of the rest 
of the continent and the evolution 
and division of the colonies so 
created into six self-governing 
polities. The colonising culture 
collided traumatically with that of 
the Indigenous inhabitants. The 
law of the colonisers, including 
the common law of England, was 
incapable of engaging meaningfully 
with the laws and customs of 
Aboriginal societies. In 1833, the 
Aboriginal people of the Colony 
of New South Wales, which 
then encompassed the Northern 
Territory, were described by the 
Supreme Court of New South 
Wales as "wandering tribes ...

living without certain habitation 
and without laws ,.."6 This was 
the Imperial judicial perspective on 
Australian Aborigines enunciated in 
1889 by the Privy Council when it 
described the Colony of New South 
Wales and, by implication, the rest 
of Australia, as:

... a tract of territory 
practically unoccupied, 
without settled inhabitants 
or settled law, at the time 
when it was peacefully 
annexed to the British 
dominions.7

The reality on the ground was 
exposed by the 1971 judgment 
of Sir Richard Blackburn in the 
Supreme Court of the Northern 
Territory in Milirrpum v Nabalco 
PtyLtd.8 He had to decide whether 
Aboriginal native title could be 
recognised by the common law 
of Australia. He regarded himself 
as bound by the view of history 
embedded in the common law as 
enunciated by the Privy Council
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in 1889. Nevertheless, on his 
own examination of the evidence 
put before him concerning the 
traditional law and custom of the 
people of Gove, he found what 
he described as a "subtle and 
elaborate system highly adapted 
to the country in which the people 
led their lives", a system which 
he called "a government of laws, 
and not of men". His decision, 
although adverse to the peoples' 
claim, was a defeat which yielded 
a large result for Indigenous 
people in the Territory. It was a 
catalyst for the establishment of 
the Woodward Royal Commission 
and the development of a statutory 
land rights scheme for the Northern 
Territory. That scheme set the 
scene for the recognition of native 
title at common law in the 1992 Mabo 
decision. With that recognition 
came a constitutional shift away 
from the view of history propounded 
by the Privy Council in 1889.

Indigenous occupation and British 
colonisation are two important parts 
of our history. Another important part 
is non-British migration. Since the 
second half of the twentieth century 
Australia has received waves of 
migrants of non-British origin from 
all over the world. They bring with 
them many different stories. Some 
have come seeking refuge from 
oppression and persecution. They 
represent a diversity of cultures and 
customs and outlooks which have 
enriched our society. Their coming 
is also reflected in the diversity of 
the people of the Northern Territory. 
Nearly one-quarter of the people 
who live in Australia today were 
born somewhere else. More than 
forty percent of Australians were 
either born overseas or have at 
least one parent who was born 
overseas, in recent years, migrants 
to Australia have come from over 
180 different countries.9

The stories of our people, the 
Indigenous, the colonisers and the 
migrants and the refugees are all 
important chapters of our national 
history. Despite the dark moments 
of that history, there is much to 
celebrate. Australia is one of the
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world's most successful and stable 
representative democracies. It has 
institutions which we sometimes 
take for granted, law-makers 
elected by the people, ministers and 
officials who are responsible to the 
elected law-makers and ultimately 
to the people, and a judiciary with 
high standards of independence, 
competence and honesty. A 
healthy and questioning scepticism 
about our institutions is a necessary 
part of a vibrant democracy. That 
scepticism, which does not accept 
the say-so of authority on matters 
of public importance, is expressed 
in many ways, including through 
national and regional media. It is 
good, however, from time to time 
to remember those features of our 
society in which we can take some 
pride.

In spite of its small population 
relative to the rest of the country, 
the Northern Territory has played a 
significant role in the constitutional 
history of the nation. That role may 
be understood by reflecting upon 
the chronology of colonisation, 
federation, self-government and 
the developing understanding 
of the scope and limitations of 
Commonwealth powers with respect 
to the Territory.

The Constitutional 
Evolution of the 
Northern Territory
Arthur Phillip's Proclamation of 
the Colony of New South Wales 
in January 1788 covered the area 
from the eastern coast of Australia 
to the 135th meridian, which passes 
close by Millingimbi in Arnhem 
Land. His Proclamation was the 
first step in the assertion by the 
British Crown of sovereignty over 
the land which is now the Northern 
Territory. The second step was the 
establishment by Captain Bremer, 
in 1824, of a military settlement at 
Fort Dundas on Melville Island. He 
took possession of the coastline 
as far west as the 129th meridian, 
which is the present boundary. The 
third step was taken in 1828 when

the inland boundary of New South 
Wales was also extended to the 
129th meridian by Governor Darling 
of New South Wales.

A misstep occurred on 17 February 
1846. The Colony of North Australia 
was created by an Order-in-Council 
issued under the Australian 
Constitutions Act 1842. The new 
colony comprised that part of New 
South Wales north of the present 
South Australia and Northern 
Territory border and included what 
was later to become the Colony of 
Queensland. Sir Charles Fitzroy 
was appointed Governor. The 
putative government 
was never established 
in fact and on 28 
December 1847 the 
Order-in-Council was 
revoked.10

Tasmania was 
separated from 
New South Wales in 
1825 and Victoria in 
1851. The colony 
of Western Australia 
was created in 1829 
and of South Australia 
in 1834. Queensland 
was carved out of 
New South Wales by 
Ordinance in 1859.
Its western boundary 
was the extension of 
the border between 
New South Wales and 
South Australia and a 
little to the East of the 
present boundary. In 
1862, Queensland's 
boundary was 
extended further 
west to 138° east 
longitude, which is its 
present boundary with the Northern 
Territory

Save for the interregnum when it 
was part of the short lived Colony 
of North Australia, the Northern 
Territory, until 1863, was part of 
the Colony of New South Wales. 
On 6 July 1863, by Letters Patent, 
Queen Victoria annexed the area 
known as the Northern Territory 
to the Colony of South Australia.11
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Robert Garran, Secretary of the 
Commonwealth Attorney-General's 
Department, in an opinion which he 
wrote in 1909, said:

It appears clear that by 
the Letters Patent the 
Northern Territory became 
part of the State of South 
Australia although power 
was reserved to the Queen 
to detach it again from that 
Colony.12

The annexation of the Northern 
Territory to South Australia has 
been described as "an act unique in 

Australian colonial history: 
colonial expansion, 

largely for pastoral 
purposes, by another 
colony".13 It is 
perhaps ironic, in light 
of South Australia's 
surrender of the 
Northern Territory to 
the Commonwealth 
in 1911, that it had a 
serious concern about 
the permanency 
of the annexation. 
South Australia 
made a request to 
the British Colonial 
Secretary in 1888 
that the annexation 
be made permanent. 
The request was 
refused. The 
Colonial Secretary 
in classically 
opaque bureaucratic 
language said that 
the Northern Territory 
was "an integral part 
of South Australia".14 
South Australia itself 
treated the Territory 
administratively as a 

species of dependency.

Sir Isaac Isaacs in his judgment in 
Buchanan v The Commonwealth15 
described the effect of the 
annexation:

The Northern Territory 
though 'annexed' to South 
Australia, and in one sense 
a 'part' of that political 
organism, was always
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known by the distinctive 
name of the 'Northern 
Territory', and in the official 
despatches between the 
Government of South 
Australia and the Colonial 
Office reference is made to 
South Australia proper and 
to the Northern Territory.16

The South Australian legislature 
passed a Northern Territory 
Act 1863 (SA), which made 
provision for the sale of land in 
the Northern Territory in order to 
fund its administration. The town 
of Palmerston, which later became 
Darwin, came into existence in 1869. 
The telegraph line from Adelaide 
to Palmerston was completed 
in 1872. Administration of the 
Territory originally conducted from 
Adelaide until 1874, was carried 
out thereafter by a Government 
Resident in Palmerston.17

Justice Dean Mildren in his history 
of the Northern Territory Supreme 
Court suggests that although South 
Australia assumed that it had full 
constitutional power to deal with the 
Territory, the true legal position was 
not clear. He points to a case in the 
Supreme Court of South Australia 
in 1866 in which it was argued that 
the Court did not have jurisdiction 
to hear the trial of a man accused 
with the murder of an Aboriginal 
person at Chambers Bay in 1864. 
The argument was based upon 
the proposition that the Letters 
Patent annexing the Northern 
Territory confined the authority of 
the Governor of South Australia to 
the existing limits of that colony. 
The argument was that the Northern 
Territory was still subject to the 
government of New South Wales. 
That argument was not tested to the 
point of decision as the prosecution 
was dropped.

Initially, it was the Government 
Resident who was the judicial 
presence in the Northern Territory. 
He acted as a Special Magistrate. 
The Supreme Court of South 
Australia, which was a long way 
away in Adelaide, decided to 
establish circuit sittings. The first 
circuit judge, Judge Wearing, died

on the return voyage from Darwin 
to Adelaide in 1875 when his ship 
was broken up by a tropical storm. 
The Northern Territory Justice Act 
1875 (SA) was enacted to provide 
for a resident Commissioner to be 
appointed to exercise the powers 
of a judge of the Supreme Court of 
South Australia. In 1884, that Act 
was amended to provide for the 
appointment of a judge as "Judge 
of the Northern Territory" with the 
same powers and jurisdiction as a 
judge of the Supreme Court of South 
Australia. The first appointment 
was Justice Pater, described in the 
Northern Territory Times as "a man 
of nervous, excitable temperament 
and hasty, violent temper utterly 
unfitted for the position of Judge".18 
Subsequently, to save money, South 
Australia decided to combine the 
functions of Government Resident 
and Judge. Those offices were 
occupied consecutively by Justice 
Dashwood, known as Northern 
Territory Charlie (1892 to 1905), 
Justice Herbert (1902 to 1910) and 
Justice Mitchell in 1910. Justice 
Mitchell was to become the first 
judge of the Supreme Court of 
the Northern Territory when it was 
established by Commonwealth 
Ordinance in 1911.

By the 1880s, the movement to 
form an Australian Federation had 
well and truly begun. Each of the 
Australian colonies had established 
self-government through a series 
of constitutions made under the 
authority of Imperial Statutes. By 
the end of the 19th century, as 
Professor Daryl Lumb wrote:

The co-existence of six 
colonies on the Australian 
continent independent of 
each other in local policies, 
although united by common 
law, nationality and similar 
institutions of government, 
could not be the basis for 
a permanent constitutional 
system.

There was also, as the Constitutional 
Commission wrote in 1987, a self
confidence in Australia largely 
due to economic prosperity and 
reinforced by Australian cricketers
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who were able to beat Great Britain 
at her own game. Australian artists, 
writers, poets and agricultural 
investors were also emerging.

The move to Federation

In the 1890s representatives of 
the Australian colonies came 
together in a series of Conventions 
to endeavour to agree upon a 
Constitution for the creation of 
an Australian Commonwealth. In 
the 1897 session in Sydney, a 
South Australian delegate, Mr VC 
Solomon, moved an amendment 
to the proposed Commonwealth 
of Australia Constitution Act, the 
Imperial Statute which was to give 
effect to the proposed Constitution, 
to ensure that the definition of the 
area comprising the Commonwealth

of Australia included what he called 
"the Northern Territory of South 
Australia" as part of South Australia. 
One of the delegates was Isaac 
Isaacs. He asked:

Is that part now technically
South Australian territory?

Mr Solomon thought that was a 
rather difficult question to answer, 
given that the 1863 annexation 
had been at the pleasure of Her 
Majesty. He was concerned that 
a doubt might arise about the right 
of electors in the Northern Territory 
portion of South Australia to a voice 
in the affairs of the Commonwealth. 
His amendment was accepted. 
There is a certain irony in reflecting 
upon that discussion, having regard 
to the post-surrender history of the

The Hon, Chief Justice Robert French AC in 
action

Northern Territory's representation 
in the Federal Parliament, the 
challenge to that representation and 
the Territory's long, slow evolution 
towards self-government.

Two provisions of the Constitution, 
adopted by the colonial delegates, 
have been pivotal in the constitutional 
history of the Territory. The first is s 
111, which provides:

The Parliament of a State 
may surrender any part of the 
State to the Commonwealth 
and upon such surrender 
and the acceptance thereof 
by the Commonwealth, 
such part of the State shall 
become subject to the 
exclusive jurisdiction of the 
Commonwealth.

The other provision is s 122, which 
relevantly provides:

The Parliament may make 
laws for the Government of 
any territory surrendered by 
any State to and accepted 
by the Commonwealth,
... and may allow the 
representation of such 
territory in either House of 
the Parliament to the extent 
and on the terms which it 
thinks fit.

Importantly, s 122 provided for 
the possibility that Australian 
territories might be represented in 
the Parliament. It did not confer any 
right to such representation. That 
was a matter for the Commonwealth 
Parliament.

As a result of Mr Solomon's motion 
to amend the Commonwealth of 
Australia Constitution Bill, which 
was to be submitted to the Imperial 
Parliament, the status of the 
Northern Territory at the time of 
Federation was expressly reflected 
in cl 6 of the Commonwealth of 
Australia Constitution Act 1901, 
Clause 6 of that Act, generally 
known as covering clause 6, listed 
the colonies entitled to become
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States of the new Commonwealth. 
On that list was the colony of "South 
Australia including the northern 
territory of South Australia". Upon 
the proclamation of the Constitution, 
as Sir Robert Garran wrote:

South Australia ... 
became a State of the 
Commonwealth; and the 
State of South Australia 
clearly, in accordance with 
covering clause 6, includes 
the Northern Territory.

As part of a State, the Territory 
was part of the Commonwealth by 
the operation of cl 6. There was 
a question about what constituted 
the Commonwealth. In the course 
of argument in the Buchanan case 
in 1913, following the acquisition 
of the Northern Territory by the 
Commonwealth, Isaacs J, then a 
Judge of the High Court, asked the 
question:

Does 'the Commonwealth' 
in s 6 of the Constitution Act 
include a territory acquired by 
the Commonwealth?

That foreshadowed the important 
constitutional debate, which would 
echo through the years, about 
the extent to which the powers of 
the Commonwealth to make laws 
for the Territory, stand outside 
other provisions of the Constitution 
or are affected by constitutional 
guarantees and limitations.

The Commonwealth of Australia 
came into existence on 1 January 
1901 and the Northern Territory as 
part of the State of South Australia, 
was part of the Commonwealth. 
The residents of the Northern 
Territory therefore began their 
life under the new Constitution as 
residents of a State. The State of 
which they were part was entitled to 
all the same constitutional powers 
and protections and was subject to 
the same constitutional limitations 
as the other States. The Northern 
Territory, as part of South Australia, 
had statehood and continued to 
have statehood for the first ten years 
of Federation. However, change 
was soon in the air.

In 1907, South Australia, which 
was finding its administration of 
the Northern Territory financially 
burdensome,19 made an agreement 
with the Commonwealth underwhich 
it would surrender the Territory to 
the Commonwealth. That surrender 
was effected under s 111 of the 
Constitution. Under the agreement 
the Commonwealth took over 
South Australia's loans in respect 
of the Territory. They exceeded 
£3 million. The Commonwealth 
also agreed to purchase the 
partly completed Transcontinental 
Railway from Adelaide to Darwin 
and promised to finish it. An attempt 
by South Australia in 1962 to 
compel the Commonwealth to 
honour that promise was rejected 
by the High Court on the basis 
that the Commonwealth had never 
promised to do the job within 
any particular time. Three of the 
Justices also thought that the 
agreement was political, and not 
legally enforceable.20

Both the Commonwealth and South 
Australian Parliaments passed Acts 
giving effect to their agreement.21 
The Northern Territory became a 
Territory of the Commonwealth on 
1 January 1911. On that day its 
inhabitants ceased to be residents 
of a State and became subject to the 
legislative powers conferred upon 
the Commonwealth Parliament by 
s 122 of the Constitution.

The Northern Territory 
Administration Act 1910 (Cth), 
made under s 122, provided for the 
government of the Territory after 
its surrender was accepted by the 
Commonwealth. The Territory was 
to be governed by an Administrator 
appointed by the Governor-General. 
The Administrator was subject to 
ministerial instructions. The laws 
of the Territory were Ordinances, a 
species of subordinate legislation, 
made by the Governor-General, 
This was government by a Federal 
Minister. In Dean Mildren's book 
on the history of the Supreme Court 
there is a quotation from Dean 
Jaensch which sums up the effect 
of the surrender:

The transfer of the Territory to 
the Commonwealth in 1911 
removed all representation 
for Territorians, ended 
local participation in policy 
making, and the style of 
administration was summed 
up by the portfolio of the 
administering authority - 
the Minister for External 
Affairs.22

The loss of statehood in 1911 meant 
that the residents of the Territory 
had no representation in the Federal 
Parliament, in 1922, the Northern 
Territory Representation Act 1922 
(Cth) was enacted providing for 
a single non-voting member of 
the House of Representatives. 
The rights of that member were 
gradually expanded over the 
ensuing years. In 1968 the Northern 
Territory representative acquired 
full voting rights and the same 
immunities, privileges and rights 
as other members of the House of 
Representatives. Representation 
in the Senate was not achieved 
until 1973 with the enactment of 
the Senate (Representation of 
Territories) Act 1973 (Cth) allowing 
for the election of two senators from 
the Northern Territory.

The Bill for the Senate 
(Representation of Territories) 
Act had a troubled history. With 
associated Bills and the Petroleum 
and Minerals Authority Bill it was 
twice rejected by the Senate. 
This led to a double dissolution 
and an election for both Houses 
followed by a joint sitting of both 
Houses at which the Bill was passed 
pursuant to the provisions of s 
57 of the Constitution. Western 
Australia challenged the validity 
of the process which had led to 
the double dissolution and joint 
sitting, it also challenged the 
validity of the Act alleging that it was 
beyond the power conferred on the 
Commonwealth by s 122. The High 
Court held that the Bills had been 
duly passed. It also held, by a 4-3 
majority, that the Act was a valid law 
of the Parliament within s 122 of the 
Constitution.
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The challenge to the validity of 
the Act was based upon s 7 of the 
Constitution, which provides that 
"[t]he Senate shall be composed 
of senators for each State, directly 
chosen by the people of the State, 
voting, until the Parliament otherwise 
provides, as one electorate". On the 
other hand, s 122, the territories' 
power, authorises the Parliament 
to allow the representation of a 
Territory "... in either House of the 
Parliament to the extent and on 
the terms which it thinks fit". The 
majority of the Court held that s 
122 qualified the requirements of s 
7. Sir Anthony Mason, who was a 
member of the majority, put it this 
way:

Sections 7 and 24 
should be regarded as 
making provision for the 
composition of each House 
which nevertheless, in 
the shape of s 122, takes 
account of the prospective 
possibility that Parliament 
might deem it expedient, 
having regard to the stage 
which a Territory might 
reach in the course of its 
future development, to 
give it representation in 
either House by allowing 
it to elect members of that 
House. To the framers of 
the Constitution in 1900 
the existing condition of the 
Territories was not such as 
to suggest the immediate 
likelihood of their securing 
representation in either 
House, but the possibility 
of such a development 
occurring in the future was 
undeniable. The prospect 
of its occurrence was 
foreseen and in my view it 
found expression in s 122.23

The road to self-government was 
long. By the Northern Australia 
Act 1926 (Cth) the Commonwealth 
divided the Territory into North and 
Central Australia, to be administered 
by Government Residents with 
partly elected Advisory Councils. 
That initiative failed because it was 
administratively too costly in a time

of economic hardship. The 1926 
Act was repealed in 1931. The 
Territory's representative in the 
House of Representatives moved 
a motion in 1931 to amend the 
Northern Territory (Administration) 
Act to create an Advisory Council 
with plenary power to make 
Ordinances for the Territory with the 
consent of the Governor-General. 
The proposed amendment was 
rejected in the Senate.

In the period from 1942 to 1947, 
the Territory was effectively under 
military control and governed by 
an Administrator. However, in his 
1943-44 Report the Administrator 
recommended the creation of a 
Legislative Council with equal 
numbers of elected and nominated 
members and power to make 
Ordinances on particular subjects, 
subject to veto by the Administrator. 
Nothing was done about this until 
1947.

The Northern Territory 
(Administration) Act 1947 (Cth) 
established a Legislative Council 
in the Territory consisting of seven 
appointed members and six elected 
members. The Council had the 
power to make Ordinances for the 
"peace, order and good government 
of the Territory subject to assent by 
the Administrator or the pleasure 
of the Governor-General". The 
validity of that legislation and what 
that power involved was considered 
by Justice Kriewaldt in his decision 
in Namatjira v Raabe in 1958.24 
The case is helpfully summarised 
in Dean Mildren's book on the 
history of the Supreme Court.25 The 
Legislative Council made a Welfare 
Ordinance 1953-1957 underwhich 
the Administrator could declare an 
Aboriginal person to be a ward if 
that person stood in need of "special 
care and assistance". The effect of 
such a declaration was to impose 
major restrictions on the ward's 
liberties, including freedom of 
movement, residence, association, 
cohabitation and marriage. By a 
block declaration, every Aboriginal 
in the Territory, save for six, was 
declared to be a ward. Albert 
Namatjira was one of the six who

was not so declared. He was 
charged with supplying alcohol to an 
Aboriginal who was a ward. In his 
defence, the validity of the Welfare 
Ordinance was challenged. One 
of the arguments advanced was 
that the Commonwealth Parliament 
could not validly delegate legislative 
power to the Legislative Council. 
It had to make the laws for itself 
under s 122. Justice Kriewaldt 
rejected that argument. He placed 
his conclusions in the context of the 
progression of the Territory towards 
statehood and said:

In the passage of the 
Northern Territory to 
statehood two steps have 
been taken in the legislative 
field: (a) legislation by the 
Governor-General and (b) 
legislation by a Legislative 
Council with a majority 
of nominated members. 
Further steps bringing the 
Legislative Council nearer 
in status and power to a 
State Parliament will, I have 
no doubt, be taken and 
be necessary before the 
Northern Territory takes its 
place as one of the States 
of the Commonwealth. In 
my opinion, section 122 of 
the Constitution does not 
prohibit the gradual advance 
towards Statehood.26

He also rejected an argument which 
has been raised on a number of 
occasions in different contexts 
that the Ordinance was not for the 
peace, order and good government 
of the Territory, Kriewaldt J said:

If the members of the 
Legislative Council in their 
collective wisdom, decide 
that the proposed law 
is a desirable law to be 
enacted, then that law must 
be taken by the Courts 
and the people to be a law 
for the peace, order and 
good government of the 
Territory.27

This reflected a proper respect for 
the separation of powers and the 
limitation of the judiciary to its proper
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function. It is that mutual respect 
between the three branches of 
government which is indispensable 
to a constitutionally-grounded 
representative democracy.

In 1959 the composition of the 
Legislative Council was changed 
to eight elected members, six 
official members and three 
appointed non-official members.28 
An Administrator's Council was 
formed which acted as an advisory 
body to the Administrator. It 
could be regarded as a precursor 
to an Executive Council. The 
Commonwealth retained its 
power to disallow Ordinances 
and its absolute control of the 
Executive Government. There were 
frequent disallowances of Territory 
Ordinances, accompanied by a 
failure to provide adequate reasons 
when referring legislation back to 
the Council for amendment.29

in 1974, the Commonwealth 
replaced the Legislative Council 
with a fully elected Legislative 
Assembly of 19 elected members. 
This was done by the Northern 
Territory (Administration) Act 1974 
(Cth). The Administrator's Council 
now comprised the Administrator 
and five elected members. In the 
same year, a Joint Committee 
on the Northern Territory's 
Constitutional Development 
delivered a report proposing that 
a Northern Territory Executive be 
established with responsibility for 
statutory authorities and boards and 
an increasing number of what were 
called "State-type" functions, which 
were then the sole responsibility 
of the Commonwealth Executive. 
A second report in 1975, which 
was set up to reconsider those 
recommendations after Cyclone 
Tracey, maintained them. An 
Executive Council, to advise the 
Administrator, was established with 
effect from 1 January 1977. This 
was done by the Northern Territory 
(Administration) Act 1976 (Cth). 
The members of the Executive 
Council were to assist in governing 
the Territory in such matters as 
the formulation of policies and 
plans and directing the activities

The Self GovernmentAct established 
the Northern Territory as a "body 
politic under the Crown ..."30 A 
Legislative Assembly was created, 
similar in composition and powers 
to its predecessor. The Assembly 
received from the Commonwealth 
Parliament a grant of legislative 
power to make laws for the "peace,

order and good government of the 
Northern Territory". The Executive 
Government consisted of ministers 
drawn from and responsible to the 
local legislature presided over by 
the Administrator.31 There were 
a number of express limitations 
on the law-making powers of the 
Assembly. The Assembly could 
not make a law acquiring property, 
other than on just terms. This was 
in similar terms to the constitutional 
limitation on the legislative power 
of the Commonwealth imposed 
by s 51(xxxi) of the Constitution. 
Section 49 applied the guarantee of 
free trade in s 92 of the Constitution 
into the Territory, as hads 10 of the 
Northern Territory (Administration) 
Act 1910. Importantly, the grant of 
legislative power to the Territory did

of some public servants. Some 
statutory boards, authorities and 
functions previously discharged by 
the Commonwealth Department 
were transferred. In July 1977, 
the Commonwealth announced its 
intention to grant self-government to 
the Territory. That self-government 
commenced with the enactment 
of the Northern Territory (Self 
Government) Act 1978 (Cth).
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not qualify or reduce the power of 
the Commonwealth under s 122. It 
could still make laws for the Territory. 
Executive power was divided 
between the Northern Territory 
Ministry and a Commonwealth 
Minister. The Northern Territory 
was empowered to establish its own 
treasurer, control its finances and 
borrow moneys.

The Supreme Court of the Territory 
had continued under the Supreme 
Court Ordinance 1911 until that 
Ordinance was repealed in 1961 
and the Court re-established by 
Commonwealth law under the 
Northern Territory Supreme Court 
Act 1961. It continued to operate 
under that Act until 1979 when 
the Northern Territory Supreme 
Court (Repeal) Act 1979 (Cth) was 
passed by the Commonwealth and 
the Supreme Court Act 1979 (NT) 
passed by the Northern Territory 
Legislative Assembly. In that year, 
the office of Chief Justice was 
created, replacing the previous 
office of Chief Judge, which had 
been established in 1975 and 
whose only incumbent was Sir 
William Forster.

The power of the Commonwealth 
to endow the Territory with 
separate political, representative 
and administrative institutions and 
control of its own finances had 
been asserted by the High Court 
in Berwick Ltd v Gray 32 The 
establishment of the Northern 
Territory as a self-governing polity 
was no less effective, because 
it derived from the exercise of 
Commonwealth legislative power, 
than the Constitutions of the 
Australian colonies in the 19th 
century which derived from Imperial 
Statutes.33

The Territory today has the 
constitutional infrastructure for 
statehood, it has a legislature, 
an executive and an independent 
judiciary. It has representative 
democracy and responsible 
government. But constitutionally, it 
is not a State. There is a qualitative 
difference between a self-governing 
territory and a state under the
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Constitution. There are specific 
provisions in the Constitution relating 
to the Constitutions of the States, 
the powers of State parliaments 
and the saving of State laws. The 
Self Government Act is a law of the 
Commonwealth. In theory, it could 
be amended or repealed by the 
Parliament of the Commonwealth. 
That theory is, of course, a long 
way from any practical reality. But 
it is an inescapable aspect of the 
constitutional relationship that the 
Commonwealth still has the power 
to make laws under s 122 affecting 
the Territory that it could not make 
with respect to the States. An 
ongoing question is - how large is 
that power today?

Not long after Federation, Quick 
and Garran in their commentary 
on the new Constitution took 
the view that the position of the 
Commonwealth Parliament with 
respect to its territories was that 
"of a quasi sovereign government" 
and that it could "rule the Territory 
as a dependency, providing for its 
local municipal government as well 
as for its national government". 
Robert Garran in an article which 
was published in 1935, said that 
the Commonwealth's power under 
s 122 was not affected by limits 
on its other legislative powers.34 
Harrison-Moore in his text The 
Constitution of the Commonwealth 
of Australia, written in 1910, 
regarded the Commonwealth 
Parliament as having "all the powers 
of a unitary government" over the 
territories.35 That early idea that the 
territories' power stood apart from 
the other legislative powers of the 
Commonwealth attracted the label 
"disparate power" theory and was 
reflected in decisions of the High 
Court during the first fifty years of 
Federation. As Professor Leslie 
Zines wrote in 1966:

On this reasoning, the 
provisions and doctrines 
relating to such things as 
the separation of powers, 
free trade, religious 
freedom, compensation 
for acquisition of property, 
jury trials and life

appointments for judges 
are 'not applicable to the 
territories'. They do not limit 
the full sovereign power 
given to the Commonwealth 
by s 122. Associated with 
this approach are usually 
statements that distinguish 
between the territories and 
'the Commonwealth proper' 
and state that the territories 
are not 'part of or 'fused 
with' the Commonwealth.

In the Boilermakers'
Case in 1956 36, the 
Privy Council said 
that s 122 was a 
'disparate and non- 
federal matter.37 A 
significant departure 
from that disparate 
theory occurred in 
the year following 
the decision in 
Boilermakers. In 
Lamshed v Lake38 
the Court held 
that a law of the 
Commonwealth 
made under s 122 
could operate in a 
State. Dixon CJ in 
that case discussed 
the relationship 
between laws made 
under s 122 and 
other parts of the 
Constitution affecting 
legislative power. He 
could see no reason 
why the guarantee 
of religious 
freedom and the 
prohibition against 
establishment of a 
religion under s 116 
could not apply. Justice 
Kitto spoke of the need to adopt 
an interpretation of s 122 which 
would treat the Constitution "as 
one coherent instrument for the 
government of the Federation, and 
not as two constitutions, one for 
the Federation and the other for 
its Territories".39 The integrationist 
view was stated forcefully by 
Justice Menzies in 1965 in Spratt 
v Hermes40:
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To me it seems inescapable 
that territories of the 
Commonwealth are part 
of the Commonwealth of 
Australia and I find myself 
unable to grasp how what is 
part of the Commonwealth 
is not part of the federal 
system.41

of s 51(xxxi). That is to say, the 
people of the Territory have the 
same protection in respect to the 
acquisition of their property by 
a Commonwealth law as do the 
peoples of the States. There is 
a similar protection built into the 
Self Government Act in respect of 
Territory laws.

On the other hand, in 1969, in 
its decision in Teori Tau v The 
Commonwealth42 the High Court 
held unanimously that the power of 

the Commonwealth to 
make laws acquiring 
property in a territory 
were not limited by 
the constitutional 
requirement 
applicable to other 
Commonwealth 
laws that just terms 
be provided.

The question of the 
interaction between 
s 122 and the just 
terms requirement 
of s 51(xxxi) of 
the Constitution 
arose recently in 
the decision of 
the High Court in 
Wurridjal v The 
Commonwealth.43 
That case concerned 
a challenge to 
the validity of a 
Commonwealth 
law supporting the 
Northern Territory 
Intervention. The 
question was 
whether a law 
creating, in favour of 
the Commonwealth, 
statutory five 
year leases over 

Aboriginal land, was an acquisition 
of Aboriginal property and had 
to comply with s 51(xxxi) of the 
Constitution, requiring just terms 
for the acquisition. The Court, by 
majority, overruled its 1969 decision 
that the guarantee did not extend to 
the Northern Territory.44 As a result 
of that decision Commonwealth 
laws operating in the territories 
are subject to the requirements
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There are, of course, many 
unanswered questions about the 
interaction between s 122 and other 
provisions of the Commonwealth 
Constitution. There have been a 
number of decisions of the High 
Court touching on those questions. 
Importantly, some of those decisions 
have established that courts of the 
Territory are courts which may 
exercise the judicial power of the 
Commonwealth if invested with 
federal jurisdiction by laws made 
by the Commonwealth Parliament. 
It follows that such courts must be 
and appear to be independent and 
impartial tribunals.45 That means 
that the courts of the Territory 
have the same protection against 
legislative impairment of their 
independence and impartiality as 
the courts of the Australian States. 
So far as the Northern Territory is 
concerned, however, questions 
about the limits of Commonwealth 
power under s 122 may arise from 
time to time unless and until the 
Territory becomes a State of the 
Commonwealth.

The questions raised by cases about 
s 122 have provided an opportunity 
forjudges, practitioners, legislators 
and scholars to reflect upon the 
long-standing questions about the 
nature of the Commonwealth and 
the essential unity of its people, 
whether they live in a State or a 
Territory. I have no doubt that the 
perspective of many Territorians 
is that they are members of the 
Commonwealth, and should be 
treated as such.

The Territory is, in one sense, 
poised to become a State. Whether 
it does, and when it does, and on 
what terms it does, will depend 
a great deal upon the people of 
the Territory. No doubt, there

will be debate about the terms of 
a constitution. Should it simply 
reflect existing arrangements with 
room for change? Should it include 
some aspirational statements? 
Should it include provisions 
recognising Indigenous people 
and their connection with the land? 
Constitutions are important, but 
whether they work well or not is 
critically dependent upon the people 
- the electors - those whom they 
elect and those who are appointed 
to operate constitutional institutions.

It is good to remember the words 
of Dr BK Ambedkar, who chaired 
the committee which drafted 
the Indian Constitution. On 25 
November 1949, the day before 
that Constitution came into effect, 
he said:

I feel however good a 
Constitution may be, it is 
sure to turn out bad because 
those who are called to 
work it, happen to be a 
bad lot. However bad a 
Constitution may be, it may 
turn out to be good if those 
who are called to work it, 
happen to be a good lot.46

Conclusion
The Northern Territory, in the 
hundred years of its existence as a 
Territory of the Commonwealth, has 
played a significant part in Australia's 
constitutional history. It has 
reached a stage in its constitutional 
development, when it is equipped 
with the constitutional infrastructure 
necessary for statehood, an elected 
legislature, responsible government 
and a well-established and well- 
respected judiciary with one 
hundred years of history behind 
it. I expect that by the time the 
next centenary comes around, 
the Northern Territory will have 
many years of statehood behind it 
and, as a state, will have made its 
own contribution to constitutional 
practice and no doubt litigation in 
the field of Commonwealth/State 
relations, o

Endnotes: Page 95
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Unveiling of the portrait of 
The Hon Chief Justice Trevor Riley
by the Hon Robert French AC
Monday 23 May 2011

Following the Kreiwaldt Lecture, the Law Society provided a champagne reception in the foyer of the Supreme 
Court whilst a somewhat shy portrait of The Hon Chief Justice Trevor Riley required some coaxing out from 
behind the curtain, much to the amusement of everyone present.
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Book Launch hosted by 
Hon Delia Lawrie MLA
Monday 23 May 2011
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The Territory Inquisition(s)...
A Play Reading produced by Rex Wild QC
Tuesday 24 and Wednesday 25 May 2011

Photography of the Alice Springs play
Review by Bob Watt reading kindly supplied by Claire Ryan,

BOB WA TT WAS THE COURT REPORTER ON THE NORTHERN TERRITORY NEWS FOR ABOUT 
15 YEARS BEFORE HE RETIRED IN 2005. AT THE TIME OF THE FIRST TWO INQUESTS HE 
WAS MANAGING EDITOR OF THE CENTRAL!AN ADVOCATE IN ALICE SPRINGS. THE FULL 
TITLE OF THE PLAY WAS: THE TERRITORY INQUISITION(S) INTO THE DEATH OF AZARIA 
CHANTELLE LOREN CHAMBERLAIN (AND THE PRESUMPTION OF INNOCENCE)

T
he choice of the “Azaria 
case” to feature as a play to 
celebrate the centenary of 
the Territory’s Supreme Court was 

a good one, if perhaps predictable.

No other case (which involved two 
inquests before the trial of Lindy 
and Michael Chamberlain and 
after eight years their acquittal) 
has attracted such widespread 
interest, publicity and strongly held 
opinions. Not even the more recent 
“Falconio case”, even though 
drugs, blood and a presentable 
young woman were in there.

From a media point of view the 
Azaria case had everything - an 
exotic location, a baby, an animal, 
some blood (“if it bleeds it leads”) 
pathos, black magic and a whiff of 
matricide on the desert air.

The choice to feature the early 
inquests was also appropriate, 
pointing to the injustices the 
Chamberlains suffered in these 
hearings which lacked the 
traditional protections given to 
suspected people, then being 
committed for trial by a coroner 
- a power taken away by a later 
change in Territory law.

The play’s author, Rex Wild 
QC, quite cleverly cobbled

together some 
i nteresti ng 
pieces of
evidence and
procedure from 
the two inquests.
Much of it probably 
not sexy enough to 
be featured in the 
media at the time, 
the play gave a clear 
insight into the position 
the Chamberlains were 
put in.

television. 
The playing of 
that television 
footage on 
a screen 
behind 
the play’s 
magistrate 
was effective.

The exchanges between 
counsel during the second 
inquest show that the 
Chamberlains’ lawyers 
had little to work with, 
battling what amounted to 
a prosecution case with a “tell 
‘em nothing” attitude by counsel 
assisting the coroner.

As a former DPP, Mr Wild was 
brave to highlight the questionable 
tactics of the counsel assisting the 
coroner in the second inquest.

The play concentrates more on 
the second inquest. After all, from 
the first inquest Denis Barritt SM 
did find the dingo guilty and might 
have been lauded for his decision, 
had he not upset the legal fraternity 
by announcing it on national

Mr Wild says in the program 
acknowledgements he had access 
to the transcript of the second 
(Gerry Galvin CSM) inquest and 
that was why the play concentrates 
on that inquest, following quite 
closely the original exchanges
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volunteers for the male roles, 
some being played by women both 
at Alice Springs and Darwin.

I didn’t attend the Alice Springs 
reading but in Darwin I wondered 
if some of the players were 
overcome by nerves. Perhaps the 
lack of “big red dresses with flour 
bags on their heads” on the bench 
left them uncertain as to who they 
should address.

A notable exception was Ken 
Conway who took the part of Barritt 
SM and (importantly) that of Des 
Sturgess, assisting the coroner 
in the second inquest. It was a 
dramatic part and Mr Conway 
played it out fully, depicting 
Sturgess as a terrier who (pardon 
the reference) got his teeth into 
the business and wouldn’t let go, 
playing his cards extremely close 
to the chest. He was eminently 

despicable.

Actually, Mr Conway was the 
only non-practising lawyer in 
the cast. For many years he 
has been associated with 
Brown’s Mart as producer, 
director and actor, so his 
theatrical flair was not 
unexpected. He showed 
a nice sense of the 
dramatic - and was 
obviously familiar with 
his lines.

Georgia McMaster, 
who read the part of 
Lindy Chamberlain 
at both venues, 
gave a masterly

between counsel, the bench and 
the witnesses.

Some of these exchanges make 
quite gripping reading - but I can’t 
say the same of the presentation 
by a number of the players. Some 
were as wooden as the Court 1 
furniture.

Appealing for players in Balance 
last year, Mr Wild said: “Learning 
of lines is unnecessary. All that 
is required is a little dramatic 
flair (which we lawyers have in 
abundance) and some attitude 
to go with any poetic licence the 

script provides.”

He may
have been 

disappointed. 
Much of the 

flair fizzled and 
there seemed to 

be a shortage of

performance, imbuing Lindy with 
the apparent lack of emotion and 
occasional displays of defiance 
that convinced some people of her 
guilt long before the trial.

In Darwin, Jon Tippett QC, who 
has a great voice, made an 
excellent narrator. The narrations 
tie together the narrative and fill 
in the gaps necessary to keep the 
performance to a reasonable time.

And John Lawrence SC was a 
suitably stern, no-nonsense Galvin 
CSM, although Galvin didn’t take 
up counsel assisting’s implied 
threat to the media to behave (I 
said Sturgess was despicable).

All in all, despite some lack of flair, 
the audience of 150 or so were 
treated to a very interesting and at 
times engaging evening.

And there was a revealing 
postscript recounting Justice Dean 
Mildren’s interview in 2009 with Ian 
Barker QC, the principal prosecutor 
at the Chamberlain trial, during the 
judge’s research for his recently- 
published history of the Northern 
Territory Supreme Court.

Mr Barker told him: “If I had known 
at the time of the original trial what 
I now know, I would have advised 
the government not to proceed 
with the trial.”

As Rex Wild commented, “If 
Bradley Murdoch’s DNA had 
not been on Joanne Lee’s shirt, 
perhaps I would have advised 
against bringing him to trial.” o
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2 Law Way: Talkabout Walkabout
A production by Corrugated Iron Youth Arts in 
collaboration with Indigenous Artists
Thursday 26 and Friday 27 May 2011

Review by Ted Egan

2LA WWA Y, A UNIQUE THE A TRICALPRESENTA TION EXPLORINGABORIGINAL PERSPECTIVES 
OF THE AUSTRALIAN JUSTICE SYSTEM, HAS BEEN CREATED FOR THE CENTENARY OF 
THE SUPREME COURT OF THE NORTHERN TERRITORY. 2LAW WAY CONTRIBUTED SOME 
TOP END PERSPECTIVES TO THE NATIONAL DEBATE SURROUNDING THESE ISSUES AND 
INCLUDED FILM, THEATRE, CORROBOREE AND AN OPPORTUNITY TO DISCUSS THE WAY 
FORWARD. THIS PRESENTATION WAS THE RESULT OF COMMUNITY RESEARCH IN DARWIN 
AND WAS CO-DIRECTED BY AU MILLS AND DAMIEN A. PREE.

D
must say that I accepted the 
invitation to attend 2Law Way 
with considerable apprehension.

I thought:

“This will be yet another 
occasion where people of 
indisputable First Australian 
descent, but possessed 
of miniscule knowledge 
of Aboriginal language 
and customs, seek to 
lambast the “white” legal 
eagles with hefty emotion- 
charged outbursts about 
‘our traditional law’ as they 
demand the right to engage 
in ritual spearing and other

forms of payback that, in 
reality, they know little 
about”.

There was a bit of that, but there 
was also a wonderful expose of the 
actual shortcomings of our British/ 
Australian legal system as it applies 
to people whose first language 
is Australian and whose minimal 
understanding of the sophisticated 
English used in court proceedings 
places them, almost invariably, in 
that Kriewaldtian position whereby 
they might as well not be there while 
their legal fate is being determined 
by the so-called ‘experts’.

In the 2Law Way courtroom scenes

2Law Way was kindly supported by:
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...a wonderful expose of the actual shortcomings of our 
British/Australian legal system as it applies to people 
whose first language is Australian and whose minimal 
understanding of the sophisticated English used in 
court proceedings places them, almost invariably, in 
that Kriewaldtian position whereby they might as well 
not be there while their legal fate is being determined 
by the so-called ‘experts'.

THE
VICTORIAN BAR
MELBOURNE AUSTRALIA

Proudly supported by
Northern Territory
Government
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the “cases” presented had all of us 
squirming: they were such real and 
everyday exposures of the need for 
re-appraisal of almost every aspect 
of the trials, highlighting, as they did, 
the legal position of First Australian 
people. We tend to say:

“Oh, we’ve got the blackfellas 
worked out now: we have 
Forster CJ’s ‘Anungu 
Principles’”.

But Forster CJ has done little other 
than (commendably) scratch the 
surface. We need comprehensive 
reassessment around the taking of 
First Australian evidence and the 
REAL use of REAL interpreters.

In the Supreme Court Chancellery, 
for Part Two of 2Law Way, the 
symbolic use of the rope and 
the positioning for the various 
arguments presented were both 
dramatic, forceful and, by my 
judgement, very effective.

The players certainly had me alert.
I had a look around and I could see 
the impact the play made on the 
many judges in the audience.

I hope the entire play was filmed 
effectively. If so, I would love to 
be a participant in an appraisal. I 
think Riley CJ would be perfect as 
the convenor of such a gathering, 
as I know that, on the night, he was 
deeply moved and impressed, o
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Special Sitting
of the Supreme Court of the Northern Territory
Monday 30 May 2011

PRESIDING JUDGES

The Hon Chief Justice Trevor Riley 
The Hon Justice Dean Mildren RFD 

The Hon Justice Stephen Southwood 
The Hon Justice Judith Kelly 

The Hon Justice Jenny Blokland 
The Hon Justice Peter Barr 

The Hon Justice John Reeves 
The Hon Justice John Mansfield AM 

The Hon Justice Brian R Martin 
The Hon Acting Justice Trevor 

Olsson AO MBE RFD ED

IN ATTENDANCE:

The Hon Justice Susan Kiefel 
The Hon Chief Justice John Doyle AC 

The Hon Chief Justice Higgins AO 
The Hon Justice David Ashley 

The Hon Brian F Martin AO MBE QC 
The Hon John F Gallop AM RFD QC 

The Hon David Angel QC 
The Hon Sally Thomas AM 

The Hon Chief Justice Geoffrey 
Eames QC

F
ollowing a welcome from the 
Hon Chief Justice Trevor 
Riley, Mr Bill Risk provided 
a welcome to country, and His 

Honour, the Administrator, and 
Attorney-General Ms Delia Lawrie 
MLA then addressd the Court. In 
a departure from the norm, the 
President of the Northern Territory 
Bar Association and the President 
of the Law Society of the Northern 
Territory asked Mr George Cridland, 
a practitioner of very long standing 
in this Court, to address the Court 
on behalf of the legal profession

Mr George Cridland
number of sobering thoughts 

/Z\\ have occurred to me in the 
lead-up to these proceedings.

I hasten to add that I intend to do my 
very best to remedy this outbreak of 
sobriety at the reception following 
these proceedings.

The first of these thoughts is that 
it is now twenty years since I 
last addressed this Court on the

occasion of the closing down in 
1991 of the previous Supreme 
Court on the corner of Mitchell and 
Herbert Streets and the move to 
these premises. This occurred 
shortly after the appointment to the 
Bench of Mr Justice Mildren. That 
was a rather light-hearted occasion, 
the more so since it took place 
immediately after a very convivial 
lunch.

I recognise that this is a somewhat 
more serious occasion and therefore 
will make no references, as I did 
then, to a certain mythical member 
of the Bench, a Mr Justice Dieldrin 
or to a scheme for productivity- 
based pay for judges based on 
the promptness of delivery of 
judgments.

Another thought was that it is a little 
over 40 years since I last addressed 
this Court as an advocate. It 
occurred to me that it could become 
somewhat tedious for me to be 
rushing up to the Court every 20 
years or so for a cause and that if 
I get another gig in 20 years time, 
I’ll be doddering up to the Court

clutching a congratulatory telegram 
from the head royal personage of 
the day or perhaps even from the 
President of Australia.

Perhaps the most sobering thought 
of all was that I have now been 
associated with the Court for 
over one half of the period of its 
existence having come to Darwin, 
then a town of about 10,000 people, 
in December 1955 about 55 and a 
half years ago as associate to Mr 
Justice Kriewaldt.

My very first Supreme Court case 
following admission in February 
1959 was to defend an Aboriginal 
on a charge of murder arising out of 
a knifing incident at a card game at 
Bagot. Tiger Lyons and Dick Ward 
were both still on holidays, so the 
defence fell to me. Although, as a 
one man firm I practised extensively 
before the Court for several years 
and have been a litigant on a few 
occasions, for most of those 55 
years my association with the Court 
has merely been as an admitted 
practitioner of the Court.
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Over its 100 years the Court has 
had five different locations. From 
1911-1942 it was situated in the 
stone building on the Esplanade. 
Over and immediately following 
the war years from 1942-1948, it 
was based in Alice Springs. From 
1948-1965 it operated from a set 
of Sidney Williams huts on the 
Esplanade; temporary premises 
which endured for 17 years.

The Courthouse on the corner of 
Mitchell and Herbert Streets was 
officially opened in 1965. It had 
a rather long gestation period. I 
recall Mr Justice Kriewaldt carrying 
on a lengthy correspondence with 
the architects about the design in 
my time with him which ended in 
June 1958. As Mr Justice Mildren 
recounts in his book:

The official opening by 
the then Commonwealth 
Attorney-General, Billy 
Snedden, was the occasion 
of an amusing prank. Mr Bill Risk provided a welcome to country

As many of you will recall, the facade 
of the Court carried a sculpture of 
Justice with one arm across his 
body and the other arm aloft, 
administering justice to a kneeling 
supplicant. Someone had scaled 
the facade and placed a large 
serving napkin on the horizontal arm 
and a tray with bottles and glasses 
on the raised arm. As I recollect, 
Billy Snedden thought it was an 
amusing but childish prank.

And now the Court has been situated 
in these salubrious premises for 20 
years and they should last for a 
while yet.

It is interesting to note that at 
one period of its existence, 1927
1931, the Court endeavoured 
to emulate the Holy Trinity by 
existing as a judicial duality. The 
Commonwealth Northern Australian 
Act (1926) divided the Territory 
into two territories; the territories 
of Northern Australia and Central 
Australia. The Supreme Court 
then existed as the Supreme Court 
of Northern Australia and as the 
Supreme Court of Central Australia 
with the same judge. The Court only

ever sat in Darwin as Alice Springs 
was considered too small and 
too remote. In 1931 the Northern 
Territory was reconstituted as one.

I suppose the period of my closest 
involvement with the Court was 
during my two and a half years as 
associate to Judge Kriewaldt. In 
the latter half of 1958 leading up to 
my admission as a barrister of the 
Supreme Court of Queensland, I 
sought employment with the firm of 
RC Ward for the purpose of finding 
out how a solicitor's office worked 
in those days. I might add that my 
admission fee of £50 was financed 
by a loan from the judge, which was 
promptly repaid with interest in the 
sum of one bottle of Scotch.

The life of the Court in those days 
was pretty relaxed. Criminal 
sittings were held regularly and 
the list was not very extensive. 
Civil cases could be brought on 
quickly whenever the parties were 
ready to proceed, undefended 
divorces by a phone call. There 
was the occasional application 
for a prerogative writ, usually in

respect of licensing matters, and 
the occasional substantial matter 
of interest, for example, the noted 
Admiralty case concerning the MV 
Rose Pearl featuring a youthful 
Lawrence Street as junior to Jack 
Smythe QC.

Much has been written about Justice 
Kriewaldt and his contribution to 
understanding and dealing with 
Aboriginal accused and witnesses 
in criminal proceedings and I would 
not presume to add to it here. 
When I joined him, he was in 
regular receipt of congratulatory 
correspondence with the USA 
following the Chambers brothers’ 
Aboriginal whipping case in 
December 1955.

An American friend who had 
done a year at the University of 
Queensland sent me a clipping 
of an article in January 1956 by 
Robert Ruark, a noted columnist in 
the San Francisco News, headed 
‘Australian judge proves there can 
be real justice.’ In the article he 
bemoaned the acquittal, despite 
evidence heavily against them, of
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the suspected killers of a negro 
boy killed for wolf-whistling a white 
woman. He goes on:

And then I think of a white 
Australian judge dealing 
in Court with the greatest 
white supremacy against 
the smallest black minority, 
who has the courage to 
put reasonably rich white 
ranchers in gaol on the 
principle of equality and 
justice for all. I say that 
this is probably the only 
country in the world today 
where this could happen.
An Australian, the world 
might be truly proud of 
Mr Justice Krewaldt of 
Darwin, Northern Territory, 
Australia.

It was related to me that when 
Kriewaldt arrived in the Territory as 
acting Judge in 1951, on his first 
appearance in Court he was attired 
in all the splendour of the red robes, 
something never witnessed in the 
Territory before. I am told that the 
redoubtable Tiger Lyons was heard 
to mutter not so sotto voce, ‘Jesus 
Christ, Father Christmas!'

Tiger in full flight at the Bar table 
after lunch, as my friend Mr Justice 
Gallop might recall, was a sight 
to behold: large of frame, florid 
of countenance, wig askew, the 
bottom of his shirt agape to reveal a 
cavernous navel. On one occasion 
he bullied a witness so badly that 
the judge literally flounced off the 
Bench slamming his Chamber’s 
door behind him.

I recall on one occasion Tiger’s 
pleadings revealed a somewhat 
novel legal doctrine. He acted for 
a number of insurance companies 
including the London, Liverpool and 
Globe, which was represented in 
the Territory by a resident inspector. 
One of his statements of claim 
included a paragraph stating:

The plaintiff will say that 
the doctrine of the resident 
inspector loquitur applies.

This was of course an error in

shorthand transcription by his 
secretary and indicated a somewhat 
cursory, if any, checking of the 
document by Tiger. I might add 
that Dick Ward subsequently filed 
a defence, a paragraph of which 
stated somewhat tongue in cheek:

The defendant will say that 
there is no such doctrine 
in law as the resident 
inspector loquitur.

Kriewaldt was at pains to maintain 
the majesty of the law to the extent, 
again I am told as it was before 
my time, that he sat, I think, at 
Anthony Lagoon Station on some 
cattle duffing case, the details 
escape me, exhibit 1 consisting of 
a large number of cattle being kept 
in the yards there, fully attired in 
wig and red robes. I am also told 
that for many years after, the local 
Aboriginals incorporated in their 
corroboree repertoire one featuring 
that 'whitefella judge in big red dress 
with flour bag long head.’

The amenities of the Court and 
the Judge’s Chambers were in 
those days almost as far from the 
relatively luxurious, hermetically 
sealed judicial environment of 
today, as a stockman’s camp is to 
the Hilton Hotel.

Air-conditioning was unknown. All 
public servants were equipped with 
their own pedestal fans located 
under the fronts of the desks to 
direct a stream of air onto them via 
their nether regions. The judge had 
an overhead fan in his Chambers 
and over the Bench and there was 
another over the Bar table. With 
the elevation of the Bench, there 
was disconcertingly little clearance 
between the Judge’s head and the 
fan when he stood up on entering 
and leaving the Bench. I venture to 
think that Austin Asche may have 
been in serious trouble.

One afternoon the atmosphere in 
the Court was decidedly soporific. 
On more than one occasion I gave 
the Judge a bum steer on being 
rudely awakened with a request 
for the number of the next exhibit. 
It fell to me as associate to swear
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in or affirm witnesses and I well 
recall the Pidgin admonition used
- I would not call it an affirmation
- for Aboriginal witnesses. It was 
not quite as elaborate as that of 
Magistrate Nicholls, as outlined 
in Mr Justice Mildren’s book, but 
broadly similar and delivered with 
suitable sternness of countenance 
and, I suspect, to the bewilderment 
of the witness.

There was one bizarre concession 
to the Judge’s comfort in that at 
8:30 every morning a tall, elderly 
Aboriginal known as Big Arm 
Charlie, would enter the Judge’s 
Chambers, flush the toilet and 
remove any frogs which may 
otherwise have threatened the 
judicial dignity.

When I commenced practice in 
January 1959, the legal profession 
in Darwin consisted of seven 
practitioners; three private one- 
man firms and four lawyers in the 
Commonwealth Crown Solicitor's 
Office, one of whom was the 
legislative council draftsman. I 
shudder to think of the number 
that a census would now reveal, 
especially given all the additional 
legal bodies that have grown up 
over the years.

Perhaps I should add to the list of 
sobering thoughts the fact that as 
far as I can see, the only survivors 
of practice in this Sidney Williams 
Court are myself, my former partner, 
Harry Bauer who succeeded me as 
associate to Judge Kriewaldt and a 
succession of acting Judges and 
who retired about three years ago, 
having returned to the Bar after 20 
years as a Judge of the New South 
Wales Industrial Commission, 
and Mr Justice Gallop, the Crown 
prosecutor and civil litigator for the 
Commonwealth. We did battle on 
several occasions.

The firm of GW Cridland, Barrister 
& Solicitor has had a total of four 
subsequent incarnations going first 
to Cridland, Bauer and Rorrison, 
then to Cridland and Bauer, then 
to Cridlands and now to Cridlands 
MB. I recall along the way seeking 
to recruit a promising young lawyer



Mr George Cridland addresses the Court for the first time in 20 years

named Trevor Riley. I don’t know 
if he remembers it, but as I recall I 
visited him at his home - I think it 
was Douglas Street, Fannie Bay - 
only to learn that Ward Keller had 
got there first. It’s very pleasing 
to note that in spite of that missed 
opportunity he seems to have done 
all right for himself.

I don’t think there are many, in 
fact, probably any, who would 
concur with the views of the Lord 
Chancellor in lolanthe that:

The law is the true 
embodiment of everything 
that’s excellent. It has no 
kind of fault or flaw, and I, 
my Lords, embody of the 
law.

By and large, lawyers get extremely 
bad press and this is not always 
deserved. I recall years ago coming 
across a little rhyme:

He saw a lawyer killing a 
viper on a dunghill close 
by his own stable and the 
Devil smiled for it put him 
in mind of Cain and his

brother, Abe

More recently there was an 
interesting article by Sydney Morning 
Herald columnist, Richard Ackland, 
commenting on the retirement 
of Chief Justice Spigelman and 
lamenting the fact that:

In many ways he leaves 
the Court as he found it... 
Justice is as inaccessible 
to the ordinary citizen as 
ever before. Costs have not 
been contained. Litigation 
groans under the weight 
of larger trolley loads of 
documents. Closed 
hearings and suppression 
orders are not unusual. 
The Court’s communication 
skills are under-resourced 
and outmoded. The 
Registry gives the distinct 
impression that it does not 
like to be disturbed with 
inquires or requests for 
information. For the media 
to look at a file is usually 
an impossibility or certainly 
involves a tortuous process

of applications hemmed 
in by brick walls. I note, 
however, that recently the 
newly appointed Bathhurst 
CJ has stated his intention 
to strive to make justice 
more accessible and the 
Commonwealth Attorney- 
General, Robert McClelland, 
has defended lawyers 
pointing to the extensive 
pro bono work undertaken 
without publicity. Reform 
in any area is usually 
painfully slow, but great 
advances have been made 
and hopefully will continue 
apace.

So me and the Court, we have 
been together now for 55 years. It 
has been an interesting time and 
there is no doubt that we have both 
changed out of all recognition. It 
only remains for me, on behalf of 
the legal profession generally, and 
myself personally, to congratulate 
the Court on the anniversary of its 
birth and to wish it well, o
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The Hon Chief Justice 
Trevor Riley

oday I am proud to say we 
celebrate the one hundredth 
anniversary of the founding of 

the Supreme Court of the Northern 
Territory of Australia.

The first sitting of a Superior Court 
in the Northern Territory occurred 
in 1875 at Palmerston which is the 
original settlement to the north-east 
of Darwin. It was a Circuit Court 
sitting of the Supreme Court of 
South Australia in what was then 
known as the Northern Territory of 
South Australia. The sitting lasted 
just two days.

As we have been reminded during 
these celebrations, regrettably on 
the return journey to Adelaide the 
vessel that carried the presiding 
judge, Justice Wearing and his 
staff, foundered, resulting in their 
deaths. Thereafter and perhaps 
unsurprisingly the South Australia 
Parliament passed legislation 
authorising the holding of criminal 
and civil sittings of the Supreme 
Court of South Australia in the 
Northern Territory presided over by 
a commissioner.

In 1884 the relevant legislation was 
amended to create the Office of 
the Judge of the Northern Territory 
and allowed for offences to be 
tried locally by a qualified legal 
practitioner.

The Northern Territory was 
surrendered to the Commonwealth 
by South Australia in a process 
which took some years. The 
surrender began with negotiations 
in 1901. In South Australia in 
1907, the Northern Territory 
Surrender Act was passed. The 
Commonwealth eventually passed 
the Northern Territory Acceptance 
Act in 1910. The handover date 
was fixed by proclamation to be 1 
January 1911 and on that date the 
Northern Territory was declared to 
be accepted by the Commonwealth 
as a Territory under the authority of 
the Commonwealth.

The Supreme Court of the Northern 
Territory was established by the 
Supreme Court Ordinance 1911 
which came into force on 30 May 
1911. This is the occasion we 
celebrate today, 30 May 2011.

The first Judge of the Court was 
Judge Mitchell. He was appointed 
for a term of five years subject to 
sooner determination and on six 
months notice being given should 
the Northern Territory be taken over 
by the Commonwealth; a condition 
of limited tenure which would be 
not acceptable today. In fact Judge 
Mitchell remained in office only until

Territory Parliament passed the 
Supreme Court Act 1979 which 
created the Supreme Court of 
the Northern Territory of Australia 
in place of the Supreme Court 
previously established by the 
Commonwealth.

Sir William Forster was the first 
Chief Justice of the Supreme Court 
of the Northern Territory. Initially 
he was the senior Judge and then 
for a short period, the Chief Judge 
and finally from 1 October 1979, the 
Chief Justice.

He was a champion of the local

1912 when he was replaced by 
Judge Bevan who came with a more 
regular tenure, being appointed until 
age 65 years.

The modern era of the Court 
commenced with the granting of self
government by the Commonwealth 
of Australia in 1978. The Northern 
Territory (Self-Government) Act 
established the Northern Territory 
as a body politic under the Crown.

In 1979 the Commonwealth 
Parliament repealed the Supreme 
Court Act 1961 and the Northern

profession. He warmly welcomed 
legal practitioners to the Northern 
Territory and encouraged them to 
stay. Those who did stay, including 
the Administrator, myself and many 
others present here today, were 
then nurtured in their careers.

He had an enormous impact upon 
the development of the Court as 
a respected Territory institution. I 
think of him on this day and how 
he would view this occasion with 
a justified sense of satisfaction. 
He would look at this assembly in 
this beautiful Court room and this
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impressive Court building and, I am 
confident, he would take particular 
delight in the fact that the Bench is 
comprised entirely by members of 
the local profession.

The comparatively short history 
of the Court has necessarily been 
intertwined with a small part of the 
history of the Indigenous people of 
the Territory.

At the time of the establishment 
of the Supreme Court the majority 
of the population of the Northern 
Territory comprised Indigenous 
Australians. In 2011, Indigenous

social and political circumstances 
that prevailed at particular times.

In the early days of the Court, 
Aboriginal people were treated 
'harshly and unevenly', to quote 
Justice Mildren. For example 
Aboriginal witnesses were treated 
in the same way as prisoners. They 
were often held in custody until they 
had given their evidence for their 
own protection and to prevent them 
getting away.

Although Aboriginal accused had 
legal representation, they mostly did 
not have access to an interpreter.

Australians comprise approximately 
30% of the total population of the 
Territory.

The attitude of the Courts to 
Indigenous Australians, of 
necessity, has changed over 
the last one hundred years with 
fluctuating levels of understanding 
of, and appreciation for, the different 
cultures.

The relationship between the 
Court and the Indigenous people 
that constitute such a significant 
proportion of the people it serves 
has also varied with the changing

They took little part in the process 
and, as has been observed by 
Justice Kriewaldt, may as well 
have been tried in their absence. 
If an Aboriginal accused was not 
present, ‘no-one would notice this 
fact’.

It is only in relatively recent times 
that things have improved. A new 
jurisprudence regarding Aboriginal 
issues began to emerge in the time 
of Justice Kriewaldt. In 1976, Judge 
Forster delivered his judgment in R 
vAnunga which led to the so-called 
Anunga Rules, providing guidance

in relation to the cautioning of 
Aboriginal witnesses, the provision 
of prisoners' friends to assist with 
interviews and the provision of 
an interpreter, where necessary. 
Those rules have consistently 
been applied by the courts ever 
since. They have underpinned a 
fundamental change in how the 
police and the courts deal with 
Aboriginal people.

in the early 1970s came the 
introduction of Aboriginal legal aid 
agencies, both in Central Australia 
and in the Top End. The agencies 
which today are continuing to evolve 
are at the very forefront of providing 
appropriate representation to their 
Aboriginal clients.

There has also been a significant 
improvement in the provision of 
interpreting services for Aboriginal 
people, both in the Courts and in 
the wider community. There is now 
a dedicated Aboriginal Interpreter 
Service providing appropriately- 
trained interpreters for both accused 
and witnesses in court proceedings.

Although there has been much 
innovation and vast improvement 
in the way in which the courts deal 
with Indigenous Australians, there 
remain issues to be resolved. There 
is a long way to go.

One area of concern is the manner 
in which courts are required to 
deal with the issue of customary 
law and cultural practices. Over 
the period to 2007, this Court 
developed an approach to the 
sensitive area of conflict between 
the law of the Northern Territory 
and the customary law and cultural 
practices of some Aboriginal 
communities. The courts accepted 
and asserted the primacy of the law 
of the Northern Territory. Subject to 
that law, issues of customary law 
and cultural practice were given 
appropriate weight in determining 
the culpability of an offender in all 
the circumstances of the offence.

In 2007 the Northern Territory 
experienced what has been called 
‘the Intervention’. Legislation 
passed in support of that process
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included s 91 of the Northern 
Territory National Emergency 
Response Act which provided that 
a court, in determining sentence, 
must not take into account any 
form of customary law or cultural 
practice as a reason for lessening 
the seriousness of the criminal 
behaviour to which the offence 
relates.

The effect of that provision, whether 
intended or unintended, has been 
held to be that customary law and 
cultural practice must not be taken 
into account in determining the 
gravity or objective seriousness of 
an offence. This, of course, means

that the court must sentence in a 
partial factual vacuum.

Although the level of moral 
culpability of an offender may have 
been substantially reduced because 
he or she acted in accordance with 
and under pressure to perform 
a cultural practice, the court is 
barred from taking those matters 
into account. The effect is that 
the court is not entitled to consider 
why an offender has offended and 
pass an appropriate sentence. The 
court is required to ignore the actual 
circumstances of the offending. The 
artificiality involved is obvious.

The following observations of 
Justice Brennan are pertinent:

The same sentencing 
principles are to be applied, 
of course, in every case 
irrespective of the identity 
of a particular offender 
or his membership of an 
ethnic or other group. But 
in imposing sentences 
Courts are bound to take 
into account, in accordance 
with those principles, all 
material facts including 
those facts which exist only 
by reason of the offender’s 
membership of an ethnic 
or other group. So much 
is essential to the even 
administration of criminal 
justice.

Aboriginal offenders do not enjoy 
the same rights as offenders from 
other sections of the community. 
It seems to me this is a backward 
step.

As we move into the second century 
of the Supreme Court we must 
continue to strive for an ever- 
improving understanding of the 
Indigenous people of this Territory. 
Whilst the same law must apply to 
all, we as a community must be 
conscious of our differences and 
make appropriate allowance for 
those differences.

Throughout the history of the 
Supreme Court, a large part of the 
business of the Court has been 
dealing with crime. Looking back 
over 100 years it is possible to 
discern a long-term change in the 
approach to the criminal law by 
the Court and by the community 
which it serves. There has always 
been a concern in this community 
and in communities throughout 
Australia as to levels of crime and 
how we should deal with those who 
commit crimes. This is not a recent 
development and it is a fact of life 
that will be with us for so long as 
crimes are committed.

There have always been those who 
do not think beyond the response 
of locking up those who commit
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crimes and throwing away the key. 
Those who adopt this superficial 
‘warehousing’ approach to the 
problem find encouragement in 
the manner in which crime and 
sentencing for crime is reported 
in the popular media with its 
understandable emphasis on 
the sensational and its again 
understandable failure to fully 
explain the reasons for decisions 
made by individual judicial officers. 
This leads to perceptions that the 
courts are ‘soft on crime’ and then to 
the phenomenon we now know as 
'law and order auctions’ in the lead- 
up to any election. Many politicians, 
at least publicly, feel the need to be 
perceived as being tough on crime 
and promise ever more punitive 
responses.

However, behind the rhetoric I sense 
a growing awareness amongst 
politicians, the media and the wider 
community of the need to identify 
and address the underlying causes 
of crime. There is, it appears to 
me, an increasing understanding 
that if we are to reduce crime 
and enjoy a safer community, our 
attention needs to be focussed 
upon addressing the reason for the 
criminal activity in an endeavour to 
ensure such activity does not occur 
or does not occur again.

The earlier a problem is identified 
and addressed, the greater is 
the prospect that it will not lead 
to criminal activity. If alcohol is a 
problem or if drugs or gambling or 
anger management or some form 
of mental illness is a problem, then 
it is cheaper and more effective to 
endeavour to deal with the problem 
before any crime is committed rather 
than in the sentencing process after

a crime is committed. Once a 
crime has been committed there is 
an even greater need for a focus 
upon rehabilitation as a part of the 
response.

Commenting on the Productivity 
Commission’s 2010 Government 
Services Report which recorded 
the Northern Territory as having 
the highest recidivism rates in the 
country, the responsible minister 
is reported to have promised 'a 
stronger focus on rehabilitation, 
education and training in a new era 
in Corrections'.

Whilst public denunciation, 
punishment and the need to protect 
the community will continue to be 
necessary and significant elements 
in determining an appropriate 
sentence, issues of prevention 
and rehabilitation are increasingly 
recognised as being important 
factors for consideration in our 
endeavour to reduce crime. The 
wider, and the more effective, the 
rehabilitation programs delivered, 
both in custody and in the 
community, the greater the prospect 
that recidivism will be reduced.

In the Northern Territory, as in many 
parts of Australia, new sentencing 
options are being explored. We 
actively pursue a policy of diversion 
for juvenile offenders in appropriate 
cases. Wherever reasonably 
possible we seek to keep juveniles 
out of the criminal justice system. 
We are now identifying offenders 
with drug problems and encouraging 
them to undertake appropriate 
rehabilitation programs. We 
reward such offenders with reduced 
sentences when they succeed. 
We are experimenting with ways 
of identifying people with problems

with alcohol and endeavouring 
to direct them into rehabilitation 
programs. We have an Alcohol 
Court to deal with offenders who 
have an alcohol dependency. We 
are trying new approaches.

In recent times a fresh and wide 
ranging initiative to address the 
vexed problem of alcohol abuse 
has commenced. It is as yet too 
early to measure the impact of the 
initiative. However, the fact that the 
issue is being discussed and is the 
subject of both debate and action in 
our community is to be welcomed.

I would like to think that there is a 
developing political and community 
will to address the alcohol problem, 
along with other causes of crime.
I hope that there is an increasing 
acceptance that the need to pursue 
enlightened policies does not have 
to be accompanied by the need 
to disguise those policies with 
other punitive measures designed 
to fuel the public perception that 
the legislature is tough on crime. 
There is much thought being given 
to alternatives to ever-increasing 
periods of incarceration as a means 
of reducing crime and recidivism. 
There is, I am pleased to say, room 
for optimism.

It was 100 years ago today 
that the Supreme Court of the 
Northern Territory commenced. 
Much in the world has changed 
dramatically in the intervening 100 
years. However, some things have 
remained constant. Importantly, 
the guiding principle of this Court 
has been, is now and will continue 
to be to do right to all manner of 
people according to law without fear 
or favour, affection or ill will. That 
remains our promise, o

Importantly, the guiding principle of this Court has been, 
is now and will continue to be to do right to all manner of 
people according to law without fear or favour, affection or 
ill will. That remains our promise.
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How
do you address the Court?

Barbara Bradshaw,
Former Chief Executive Officer, 
Law Society Northern Territory

M
any new practitioners query 
about how to address the 
Court. This is of concern 
to a number of practitioners in 

what are small communities where 
you may frequently see a member 
of the judiciary walking their dog 
along a beach or shopping at a 
supermarket. Indeed, you may 
share a convivial glass of wine 
with one of their Honours at a Law 
Society social function or dismiss 
them during a cricket match.

A main issue is in Court where the 
Court of Summary Jurisdiction, 
Local Court, Family Matters Court, 
Supreme Court and various 
Tribunals deal with complex and 
often sensitive matters.

This issue came up in the recent 
NSW Supreme Court case of 
Wilson v. Department of Human 
Services [2010] NSWSC 1489 
where judgment was delivered on 
17 December 2010.

This was an intervention by the 
Supreme Court in a Children’s Court 
matter where there were a number 
of sensitivities, and there was some 
criticism of the matter in which the

Bench and BarTable had interacted 
with the mother in a case where the 
baby had been “taken from her” two 
days after its birth

Mr Justice Palmer, in delivering 
judgment, made the following 
comments.

“106. The second matter 
calling for comment 
occurred in the conduct 
of the case in this Court 
but it is not peculiar to this 
case - it has been observed 
by a number of Judges in 
the Supreme Court and it 
is currently the subject of 
discussion between this 
Court, The Bar Association 
and the Law Society. I 
refer to the practice of 
advocates, which seems 
to have developed over 
recent years, of announcing 
their appearances to the 
Bench or beginning the 
examination of witnesses 
with the salutation “Good 
morning your Honour” 
or “ Good afternoon, Mr 
Smith”. I am informed that 
this is a practice which

has developed in the 
Magistrates’ Courts. The 
Supreme Court is of the 
view that it is a practice 
which should be abandoned 
in contentious litigations.

107. Lest it be thought that 
this view is the relic of a 
stilted and now-outdated 
judicial self-esteem, let me 
illustrate, by reference to 
what occurred in this case, 
how the practice can cause 
substantial misperceptions 
prejudicial to the conduct 
of a fair trial.

108. Mr Chapman, who 
is obviously a highly 
experienced and capable 
solicitor frequently 
conducing cases in 
the Children’s Court, 
routinely greeted me with 
the salutation of “Good 
morning, your Honour” 
or “Good afternoon, you 
Honour” each time he 
announced his appearance 
at directions hearing and 
on each day of the trial. In

Mr Chapman’s apparent familiarity with the judge could 
have caused a misapprehension in the mind of Ms 
Wilson, already distrustful of the judicial system, that Mr 
Chapman enjoyed a relationship with the Judge which 
was something more than merely professional. Such a 
suspicion should never be allowed to arise.
99
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accordance with the usual 
etiquette of this Court, Mr 
Moore of Counsel did not. 
Mr Chapman’s apparent 
familiarity with the judge 
could have caused a 
misapprehension in the 
mind of Ms Wilson, already 
distrustful of the judicial 
system, that Mr Chapman 
enjoyed a relationship 
with the Judge which was 
something more than 
merely professional. Such 
a suspicion should never be 
allowed to arise. A Judge 
should not feel compelled 
to allay such a suspicion 
by rebuking an advocate for 
misplaced courtesy.

109. More importantly, Mr 
Chapman routinely began 
his cross-examination 
with the salutation “Good 
morning, Ms Wlson (or Mrs 
Wlson)”. He was met with 
a stony silence. How could 
Ms Wilson or Mrs Wilson 
greet politely the man who 
was avowedly intent on 
taking Anna away from 
them by destroying their 
evidence? A witness in their 
position would inevitably 
feel it to be the most odious 
hypocrisy to be compelled 
to return the salutation with 
a polite “Good morning, Mr 
Chapman”.

110. Mr Chapman, of 
course, noted the rebuff 
and, on occasion, directed 
a meaningful look at the 
Bench. I do not think 
he intended it, but the 
impression which could 
well have been conveyed to 
Ms Wlson and Mrs Wlson 
was that, even before Mr 
Chapman had begun his 
cross-examination, he had 
already unfairly scored a 
point against them because 
he had put them in the 
position in which he could 
say - eloquently, by a look, 
not even a word - “You see 
what rude and unpleasant 
people we are dealing with 
here, your Honour”.

111. I wish to make it 
clear that, by these 
remarks, I intend no 
personal criticism of Mr 
Chapman. He conducted 
the case professionally and 
courteously, in what he saw 
to be the best interests of 
Anna. I am sure that, in 
using salutations as I have 
described, Mr Chapman 
was merely following a 
practice which is now 
routine in the Magistrates’ 
Courts.

112. However, a witness 
should never be placed

in the position of having 
to greet politely a cross
examiner who is an avowed 
opponent. An advocate 
should never use this 
technique to score against 
a witness. It is far better 
to avoid the perception 
that this technique of 
discrediting a witness is 
being used unfairly.

113. For these reasons, 
the practice of salutations 
by advocates should be 
completely abandoned in 
all Courts in all contentious 
litigation.”

These comments caused some 
discussions at a recent meeting of the 
Law Council’s Professional Ethics 
Committee; there has apparently 
been some criticism of them in the 
Queensland Administrative Appeals 
Tribunal.

How would these comments fit 
in with, say, the examination of 
an Indigenous witness in a Bush 
Court? What should be said to 
both the Judge and Magistrate on 
the Bench, or a witness, likely or 
unlikely to be hostile?

The Law Society would appreciate 
any feedback on this issue. Please 
email your comments to Suzie 
Simmons, Editor of Balance at 
pu bl icrelations@lawsocnt. asn.au.
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The Case
for a Fair Parole Hearing

Ruth Bella Barson 
Advocacy Solicitor
North Australian Aboriginal Justice Agency

PROCEDURAL FAIRNESS IS AT THE CORE OF A JUST AND EQUITABLE LEGAL SYSTEM. 
PROCEDURAL FAIRNESS ENSURES THAT WE ARE HEARD IN DECISIONS THAT IMPACT UPON 
OUR RIGHTS AND IT PROTECTS US AGAINST ARBITRARY AND UNFAIR DECISION-MAKING 
PROCESSES. RUTH BELLA BARSON, THE ADVOCACY SOLICITOR AT THE NORTH AUSTRALIAN 
ABORIGINAL JUSTICE AGENCY ARGUES THE CASE ON BEHALF OF THE AGENCY.

T
his article will discuss 
the explicit exclusion 
of procedural fairness in 
parole proceedings in the Northern 

Territory. We will explore how this 
exclusion operates in practice, 
and how this exclusion particularly 
impacts Aboriginal prisoners. We 
provide the example of New South 
Wales as an alternative parole 
model, and argue that procedures 
governed by procedural fairness 
enhance the credibility and 
accountability of decision-making 
bodies.

The Northern Territory, along with 
all other Australian jurisdictions, 
endorsed the National Indigenous 
Law and Justice Framework 
(NILJF) in November 2009. The 
NILJF is heralded as a best practice 
guide to addressing the complex 
issues involved in the interaction 
between Aboriginal people and 
the criminal justice system. It is 
unsurprising that protection of 
procedural fairness is considered 
such a fundamental aspect of 
protecting against injustice, that it 
is enshrined as one of the seven 
guiding principles of the NILJF.

Ultimately, we conclude that the 
exclusion of procedural fairness 
from any proceedings should

be a matter of concern for the 
profession. The Northern Territory 
Government should look to amend 
any legislation which excludes 
procedural fairness. This would 
not only be in keeping with its 
endorsement of the NILJF, it would 
also indicate the Government’s 
commitment to equitable justice.

The exclusion of 
procedural fairness 
from parole in the 
Northern Territory
In criminal proceedings, procedural 
fairness rights are firmly enshrined. 
In parole proceedings, they are 
excluded.

Procedural fairness principles 
include:

• The right to be informed of, and 
understand, the case against 
you;

• The right to be heard;
• The right to respond to the case 

against you;
• The right to have a decision 

effecting you made without bias;
• The right to be informed of, and 

understand, a decision in a case

against you; and
• The right to appeal a decision 

in a case against you.

Part3H(A) of the Parole of Prisoners 
Act 1971 (NT)(the Act) reads:

Subject to this Act, the 
rules known as the rules 
of natural justice (including 
any duty of procedural 
fairness) do not apply to or 
in relation to a decision or 
action of the Chairman or 
direction of the Board under 
this Act.

This removal of procedural 
fairness rights from proceedings 
which determine an individual’s 
liberty is no longer consistent with 
contemporary standards of fairness 
and justice. It is difficult to reconcile 
how prisoners at parole proceedings 
should not be afforded the same 
procedural fairness allowed in 
criminal proceedings. Just as with 
criminal proceedings, the Parole 
Board makes decisions affecting 
an individual’s fundamental right to 
freedom.

When embarking on the sentencing 
process, a judge or magistrate 
may impose a non-parole period 
on an accused as an indication
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of their earliest release date. 
Parole proceedings are therefore 
the second ‘gate-keeper’ when 
determining an accused’s liberty. 
Whether or not a prisoner gets 
parole can be a difference of a 
number of years spent in custody, 
or in the case of a life sentence, 
whether a prisoner is ever released 
from custody. There is a marked 
contrast between the upholding of 
rights during a criminal trial, and the 
complete abolishment of procedural 
fairness rights, when the same 
person comes before the Parole 
Board, seeking to have their liberty 
conditionally reinstated.

Recidivism, Aboriginal 
people and procedural 
fairness
Aboriginal people comprise over 
80% of the prison population, 
and they have a 50% chance 
of reoffending. A transparent, 
accessible and effective parole 
system is central to reducing 
recidivism rates and reducing

Government expenditure on 
incarceration.

A successful parole system 
promotes rehabilitation by 
engaging prisoners in a process 
which increases the likelihood of 
a successful reintegration. The 
parole process often acts as an 
incentive for prisoners to participate 
in prison-based rehabilitative and 
vocational programmes, and also to 
give consideration to realistic post 
release plans. If granted parole, a 
prisoner is required to obey strict 
conditions whilst residing in the 
community, and is provided with 
community-based reintegration 
support.

The alternative to parole - a 
prisoner serving their full-term, 
not participating in rehabilitative 
programmes, and being 
unsupervised upon release, is 
more expensive and counter 
to the promotion of successful 
reintegration.

Currently prisoners are not provided 
with a copy ofthe Parole Board report

written by their parole officer. They 
therefore have no opportunity to 
respond to the contents ofthe report. 
When the Parole Board comes to 
hear their application, prisoners 
are only allowed to be present 
when the Chairperson considers 
it ‘necessary or desirable’.1 It is 
our experience that this very rarely 
occurs. After the Parole Board 
meets, the prisoner is provided 
with a letter which provides only 
summary reasons for the Parole 
Board’s decision. An example of 
this is a prisoner being told that they 
‘lack motivation’. The prisoner is not 
provided with detailed reasons for 
the Parole Board decision, and the 
prisoner has no appeal rights.

The impact of excluding procedural 
fairness from parole proceedings 
is that many prisoners, in 
particular Aboriginal prisoners, 
are discouraged from working 
towards achieving a supported 
release. This is because many 
Aboriginal prisoners do not 
understand, are confused by, 
or are disheartened by parole
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processes. The consequences 
of this disengagement are far 
-reaching and ultimately results in 
fewer Aboriginal prisoners having 
the opportunity to rehabilitate and 
reintegrate through a supported 
release.

Allowing for natural justice in parole 
proceedings would go some way 
to remedy the exclusion of many 
Aboriginal prisoners from accessing 
a supported release, and may be 
part of the solution to reducing 
Aboriginal recidivism rates. This is 
not a novel conclusion. The NILJF 
explicitly recognises the connection 
between excluding procedural 
fairness and discriminatory 
outcomes. The very first paragraph 
ofthe NILJF reads:

All governments have a 
responsibility to ensure 
that Aboriginal and Torres 
Strait Islander peoples are 
treated equitably before 
the law and are protected 
against discrimination.
It is also important that 
governments ensure that 
Aboriginal and Torres Strait 
Islander peoples realise 
their right to positive 
participation in the justice 
system.

Currently, prisoners in the Northern 
Territory, the majority of whom 
are Aboriginal, have no right to 
positively participate in parole 
proceedings. Prisoners continue 
to be actively excluded from 
parole proceedings through the 
removal of procedural fairness. 
The consequence of this is a parole

system which is inherently unfair. 
This unfairness disproportionately 
impacts Aboriginal prisoners and 
may be a contributing factor in 
growing Aboriginal recidivism rates.

The broader benefits of 
procedural fairness
The value of a fair and equitable 
system is not just felt by the parties, 
but also enhances the integrity 
of the system itself. There are a 
number of reasons why procedural 
fairness promotes better decision
making.

First, allowing procedural fairness 
increases transparency. Having a 
transparent system will increase 
prisoner and community confidence 
in Parole Board decisions, and 
increase confidence in the parole 
system more generally. It will also 
demonstrate to the community 
that there is a robust and thorough 
system of parole.

Second, allowing access to 
information and providing reasons 
for a decision will increase 
understanding of, and acceptance 
of, Parole Board decisions. It is our 
experience that many prisoners feel 
that their case for parole was not 
represented or considered at the 
hearing. This leads to heightened 
perceptions of unfairness.

Third, allowing representation 
at Parole Board hearings would 
allow prisoners an opportunity to 
place mitigating material before the 
Parole Board in response to what is 
in the parole report, and crucially,

to correct factual errors. Legal 
representation in proceedings will 
enhance the rigour of the Parole 
Board’s decision-making processes, 
and also has beneficial impacts on 
the quality ofthe decision, ensuring 
a stringent and informed decision
making process.

Fourth, allowing a right of appeal 
will ensure a fairer, more robust 
outcome for the prisoner and the 
community. Appeal processes 
promote accountability and 
more vigorous decision-making 
processes. This is because appeal 
processes allow for the redressing 
of mistakes by ensuring that proper 
procedure is followed in the making 
of a decision. A right of appeal is 
central to a just decision.

Fifth, prisoners should be 
encouraged to engage in 
parole processes and achieve 
a supported release. Allowing 
prisoner participation in parole 
proceedings will ensure greater 
comprehension ofthe parole system 
and its requirements. An opaque 
parole system alienates applicants, 
particularly Aboriginal prisoners, 
many of whom are already grappling 
with a culturally and linguistically 
foreign environment.

Parole in New South 
Wales - an example of 
procedural fairness in 
action
It is interesting to consider the 
New South Wales equivalent 
parole legislation, as a comparison 
to the opaque nature of parole 
proceedings in the Northern 
Territory. Part 6 of the Crimes 
(Administration of Sentences) Act 
1999 (NSW) (the NSW Act), allows 
for transparent, accountable and 
fair parole processes. Sections 140 
and 147 ofthe New South Wales 
Act afford prisoners and victims 
the right to make submissions, 
either in person, through their 
representative, or in writing, to the 
Parole Board, either in advance of, 
or at the hearing. They are provided

(S(S All governments have a 
responsibility to ensure that 
Aboriginal and Torres Strait 
Islander peoples are treated 
equitably before the law and are 
protected against discrimination.
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As a profession, we should be advocating for people to 
have access to fair and proper process at all stages of 
the criminal justice system. Opaque decision-making 
processes compromise both the rights of individuals, 
and the credibility of a just and equitable legal system.

99

with full disclosure of material 
before the Parole Board.

New South Wales Legal Aid provides 
representatives through their 
Prisoner Legal Service to appear 
for prisoners challenging their 
parole officer’s recommendation to 
refuse parole. Representation is 
also provided through the Aboriginal 
Legal Service, and the private 
practice. Parole proceedings occur 
in open court.

New South Wales demonstrates 
how procedural fairness can 
operate within parole proceedings, 
and provides a good example of 
rigorous and transparent decision 
making.

A lawyer’s picnic?
There are numerous checks and 
balances that decision-making 
bodies can employ to ensure the 
proceedings before them are 
both meritorious and expedient. 
Concerns regarding an increase in 
resources and litigation have been 
ameliorated in other jurisdictions, 
and examples of curtailing litigation 
can be found in our own courts.

Section 158 of the New South 
Wales Act specifies that prisoners 
serving a sentence of three years 
or less are automatically released 
once they reach their court ordered 
non-parole period. Section 66(1) of 
the Correctional Services Act 1982 
(South Australia) requires that a 
person serving a sentence of less 
than five years be released at the 
expiry of their non-parole period. 
This means that the Parole Board 
only engages with offenders serving

sentences of more than three 
years (in the case of New South 
Wales), and more than five years 
(in the case of South Australia). In 
a small jurisdiction like the Northern 
Territory, provisions such as these 
would substantially reduce the 
number of matters dealt with by the 
Parole Board.

Concerns regarding a flurry of 
appeal litigation in New South 
Wales have been addressed 
through limiting appeal criteria. 
Sections 155 and 156 ofthe New 
South Wales Act restricts appeal 
grounds to the prisoner orthe State 
alleging that the parole decision 
was made on the basis of false, 
misleading or irrelevant information. 
Likewise, a hearing is only held 
in circumstances where parole is 
being refused.

Currently courts and tribunals 
have the power to regulate the 
proceedings before them. Vexatious 
litigants are syphoned off from 
meritorious litigants, and judges, 
magistrates and tribunal members 
often limit the length of both oral and 
written submissions. Further, it is 
a requirement of legal aid services 
that their clients meet a merit test 
before being granted aid.

There is also an additional 
reinvestment argument. A reduction 
in recidivism becomes more likely if 
prisoners are given the opportunity 
to rehabilitate and reintegrate 
through a supported, intensively 
case-managed release. This will 
in turn reduce incarceration rates, 
and therefore reduce expenditure 
on incarceration. It is a case of 
spending more now, in order to save

more down the track.

Conclusion; it’s time for 
change
The Northern Territory Government 
expressed an intention to address 
issues underpinning Aboriginal 
disadvantage in the criminal justice 
system when they endorsed the 
NILJF. A good first step would be 
providing for procedural fairness in 
parole proceedings. The Northern 
Territory should look to the New 
South Wales Act as a good practice 
example.

Excluding procedural fairness 
disproportionately impacts upon 
Aboriginal people, many of whom 
are already grappling with broader 
linguistic and cultural challenges. 
Precluding Aboriginal people from 
accessing a supported release 
may be another barrier to reducing 
recidivism rates for Aboriginal 
people.

As a profession, we should be 
advocating for people to have 
access to fair and proper process 
at all stages ofthe criminal justice 
system. Opaque decision-making 
processes compromise both 
the rights of individuals, and the 
credibility of a just and equitable 
legal system.

Endtnotes:
1. Parole of Prisoners Act 1971 (NT) 

s 3G.
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Legal Information Fair
Tamarind Park
Monday 16 May 2011

L
ocal legal service providers 
joined the Law Society at a 
lunchtime legal information 
fair, held under the trees in 

Tamarind Park, directly opposite 
the Law Society offices in Darwin 
CBD.

Sophie Anderson and Karen Beach 
helped out with the Society’s stall, 
whilst Danielle Sawyer and Sonia 
Olivera ran a barbeque, with 
donations going to the Society’s 
adopted Law Week charity, Loud 
Shirt Day, which helps deaf 
children lead normal lives.
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A
s part of the Northern 
Territory Law Week 
celebrations, the Northern 
Territory Young Lawyers hosted the 

Young Lawyers v Senior Lawyers 
Debate. Heid in Courtroom One 
ofthe Supreme Court, the debate 
topic acknowledged the Court’s 
Centenary Year with the topic: ‘It 
was more fun to practice law in the 
Northern Territory 100 years ago’.

A star-studded senior team of 
Suzanne Cox QC, Alistair Wyvill 
SC and Wade Roper, went head 
to head with young guns Damien 
Jones, Camille Carey and Klarin 
Sivyer. The pressure was on -the 
senior team have won for the last 
two years running! With our pride 
on the line and the real danger of a 
miss-match being on the cards, the 
Young Lawyers stepped up to the

plate and didn’t disappoint!

The adjudicator for the debate, 
The Hon Justice Stephen 
Southwood, assumed the role 
of the Chair, entertaining the 
crowd by humourously adding to 
the descriptive paragraphs the 
participants had written about 
themselves. Lesson to future 
debaters: always behave in court 
or run the risk of letting a Supreme 
Court judge have free rein overyour 
biography!

In opening the affirmative argument 
for the seniors’ team, Wade Roper 
gave an analytical account of 
the Northern Territory’s unique 
jurisprudential history. However, 
becoming bogged down in detail 
and in speaking beyond his 
allocated time; Southwood J was 
prompted to interject to the learned

Counsel’s argument by questioning 
its relevance. Mr Roper may have 
felt like he was back in court for an 
evening session!

Kicking off for the Young Lawyer 
negative team, Klarin Sivyer was 
quick to introduce an impenetrable 
and solid foundation of argument, 
setting the team up nicely and 
paving the way for Young Lawyer 
superstardom! In rebuttal Suzanne 
Cox QC reminisced about the 
old days! The stories of lawyers 
appearing in front of the same 
Judge everyday and of stevedoring 
Barristers unloading ships following 
court adjournment really capturing 
the imagination of the Territory’s 
young legal minds.

Second speaker for the Young 
Lawyers, Camille Carey, 
compromised any argument put

NTYL Co-Presidents Ash Marsh and Sophie Anderson Wade Roper
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forward by the opposition, by 
pointing out that one hundred years 
ago women could not practice the 
law. The absence of women in the 
Law and the dull vacuum of talent 
and intellect as a result, did not make 
the law ‘more fun’ to practice 100 
years ago ... women were instead 
at home having ‘little Ropers’ and 
washing dishes. Indeed, how boring 
would the profession be without the 
sharp wit of the Territory’s female 
practitioners to give the boys a 
run for their money? We are sure 
Justices Blokland and Kelly would 
certainly have something to say 
about that!

Alastair Wyvill SC in summing up 
for the affirmative team, spoke of 
some of the great characters who 
have practiced law in the Territory 
over the years and the absence of

such figures in recent times. Great 
characters indeed Mr Wyville, but 
can you really say they are more 
‘fun’ than today’s Chief Justice 
roaring around on his Harley?!

Third speaker for the negative, 
Damien Jones pre-meditatively 
delivered the knockout punches to 
the opposition and in doing so saw it 
fit to make the proclamation ‘we win’ 
as a crescendo mid-way through his 
speech. Adjudicator Southwood J 
did not disagree and awarded the 
debate to the Young Lawyers! We 
done Klarin, Camille and Damien! A 
victory for the record books!

We thank Justice Southwood for 
adjudicating the debate, and the 
members of the senior team for 
giving up their time to make a most 
entertaining and enjoyable night! 
Unfortunately it is the last time we

will see Mr. Jones debating as a 
Young Lawyer (perhaps he will join 
the senior team next year!) - so 
for all you up and coming eager 
debaters, you will have some big 
shoes to fill! Luckily we have Klarin 
and Camille for a few years yet! 
Thank you Damien for entertaining 
us for the past three years.

Young Lawyers also thank the 
Law Society for their ongoing 
generous support, without which 
we simply wouldn’t be able to host 
events such as the Great Debate. 
In particular, Young Lawyers 
would like to thank former CEO 
Barbara Bradshaw for her endless 
support and encouragement, and 
congratulate her in her new role 
with the Department of Children and 
Children.

Camille Carey The Hon Justice Stephen Southwood

1

Balance 2 & 3 2011 | 57



LAW WEEK

Darwin
Marsh Law Week Lunch
Sky City Casino 
Friday 6 May 2011 
Guest Speaker: Alex Ward

I?Law Week*

LAW SOCIETY

V rl
f jiJW

"ill

L ^^1





FEATURE

A handful of useful applications for 
your smart phone or tablet

Evernote
Evernote lets you create notes, snap photos, and 
record voice memos that you can then access any 

time from your iPhone, computer, or the web.
Available for: IPAD, IPHONE, ANDROID, 
BLACKBERRY and WINDOWS PHONE 7

PDF annotators
iAnnotate is a PDF reader for Apple 

devices that allows you to annotate 
and edit documents on your mobile 

device. Android users may find 
RepliGo Reader useful. 

IANNOTATE available for: IPAD,
IPHONE

REPLIGO READER available for:
ANDROID

Pocket Dictate
http://www.nch.com.au/pocket/index.html 

PocketDictate is a voice recorder for iPhone and 
palm sized Windows CE devices. You dictate 

directly on your device using the controls. When 
done, tap send and the dictation will be compressed 

and sent to your typist by email automatically.
Available for: IPAD, IPHONE

Navigation
There are numerous apps for smart 

phones that turn them into GPS 
navigation devices. TomTom have 

apps for Apple devices with Android 
coming soon. Blackberry has 

less App choice when considering 
navigation but there are options. 

Available for: IPHONE 
Coming soon: ANDROID

Documents to Go
Documents To Go is an all-in-one application with support for 

Microsoft Word, Excel and PowerPoint, PDF, Apple’s iWork and other 
files and attachments. It includes a desktop application (Win and Mac) 

to provide 2-way file synchronization, and a version with support for 
Google Docs, Box.net, Dropbox, Disk and SugarSync is also available. 

Available for: IPAD, IPHONE, ANDROID and BLACKBERRY
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WHILE DEDICATED LEGAL APPLICATIONS FOR THE AUSTRALIAN MARKET ARE STILL BEING 
DEVELOPED, THERE IS A HOST OF MORE GENERAL APPS AVAILABLE FOR DOWNLOAD THA T 
LAWYERS MAY FIND USEFUL HERE IS A SELECTION FROM IT CONSULTANT, ROB SIMMONS:

BBLACK'S LAW 
DICTIONARY

Black’s Law Dictionary
For more than a century Black’s Law Dictionary 
has been the standard for the language of law. 
Today it’s the most widely cited law book in the 
world.
Available for: IPAD and IPHONE
Coming soon: ANDROID and BLACKBERRY

Dropbox
The Dropbox client enables users to 
drop any file into a designated folder 
that is then synced with Dropbox’s 
Internet service and to any other of 
the user’s computers and devices with 
the Dropbox client.
Available for: IPAD, IPHONE, 
ANDROID, BLACKBERRY and 
WINDOWS PHONE 7

AustLII
http://www.austlii.edu.au/austlii/
AustLII is Australia’s most popular online free- 
access resource for Australian legal information, 
serving the needs of a multitude of users. AustLII 
is a joint facility of the UTS and UNSW Faculties of 
Law.
Available for: IPAD, IPHONE

Google search app
The Google search application allows 
you to search using text input, your 
voice or even by taking a photograph. 
The app offers an almost identical 
experience to their web search 
Internet site.
Available for: IPAD, IPHONE, 
ANDROID, BLACKBERRY and 
WINDOWS PHONE 7

Flipboard
Flipboard is an iPad application that simulates a virtual magazine or 
a virtual newspaper based on RSS feeds. The thing that differentiates 
this application from another virtual magazine application is that it uses 
RSS feeds, and you get to choose the content that is displayed in the 
application.
Available for: IPAD
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Adapting Anunga
Anunga (and Gudabi)

THE ANUNGA RULES OR GUIDELINES WERE FORMULATED AGAINST THAT HISTORICAL 
BACKGROUND, AND WERE INTENDED AS PRACTICAL, COMMON-SENSE TOOLS FOR 
SECURING FAIR AND RELIABLE EVIDENCE IN THE CONTEXT OF THE NORTHERN TERRITORY 
OF THE MID 1970’S. DA VID DALRIMPLE, WHO IS EMPLOYED A T THE OFFICE OF THE DIRECTOR 
OF PUBLIC PROSECUTIONS, EXPRESSES SOME PERSONAL VIEWS ON THE SUBJECT

A
t the end of the second 
paragraph of Justice Forster’s 
judgment in the cases of 
Anunga and Others and Wheeler v 

Others (‘Anunga’), he made it clear 
that the new guidelines would be a 
gloss on the existing common law 
rules relating to voluntariness:

“What I say is also not 
exclusive. I do not deal 
with the offering and 
application of violence, nor 
with the offering of threats 
or inducements. These 
are, I think, sufficiently well- 
known to require no further 
repetition by me”.

The leading common law authorities 
from the late 19th and early 20th 
century relating to confessions had 
concentrated on voluntariness. 
While questioning of a person in 
custody without adequate caution 
was disapproved, the principal 
rationale for disapproval was 
concern about involuntary (and 
potentially unsafe) confessional 
statements. Rules were developed 
by the courts in England for the 
guidance of interviewing police with 
a view to preventing impropriety and 
unfairness.

The Anunga rules or guidelines were 
formulated against that historical 
background, and were intended as 
practical, common-sense tools for 
securing fair and reliable evidence

in the context of the Northern 
Territory of the mid 1970’s. Forster 
J’s comment immediately after 
guideline nine was:

“It may be thought by 
some that these guidelines 
are unduly paternal and 
therefore offensive to 
Aboriginal people. It may 
be thought by others that 
they are unduly favourable 
to Aboriginal people. The 
truth of the matter is that 
they are designed simply 
to remove or obviate some 
of the disadvantages from 
which Aboriginal people 
suffer in their dealings with 
police. These guidelines 
are not absolute rules, 
departure from which 
will necessarily lead to 
statements being excluded, 
but police officers who 
depart from them without 
reason may find statements 
are excluded.”

One aspect of the mid-70’s Territory 
context was the fact that in some 
desert areas of the Centre Aboriginal 
groups had only very recently come 
into contact with the non-Aboriginal 
‘settler’ society. There was a real 
likelihood of genuine ignorance 
about the applicability and potential 
punitive effect of the non-Aboriginal 
system of law in force in the Territory 
(the sort of confusion which appears

to have lured Dhakiyarto Darwin in 
the early 1930’s).

In a period which effectively marked 
the end-stage of the colonisation 
process, the concept of a “prisoner’s 
friend” reflected concern about 
a degree of social and cultural 
difference that could result in 
disability or at least vulnerability, and 
the creation of a class or category 
of persons identified as being 
subject to such disadvantage. The 
alternative path to addressing that 
issue taken in some other countries 
has been devolution, at least in 
relation to the disposition of non- 
‘major’ crimes. The usual outcome 
of such devolution has been the 
adoption of a modern (rather than 
‘traditional’ or customary) criminal 
justice regime not dissimilar to 
those operating in neighbouring 
non-lndigenous jurisdictions.

Another aspect of Anunga’s mid- 
70’s Territory context was the 
absence of any comprehensive 
statutory regulation of Police 
interrogations of the kind that were 
enacted in Australian jurisdictions 
after the High Court decision in R v 
Williams. The typewritten records 
of interview in Anunga offered little 
opportunity to a reviewing court to 
get any sense of conversational 
sound and pattern, body language, 
and transcript accuracy.

The wording in some of the
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guidelines now seems anachronistic 
and of questionable assistance, 
for example the triggering of the 
interpreter requirement in guideline 
one by reference to whether the 
suspect is “as fluent in English as 
the average white man of English 
descent”.

GudabivR was a record of interview 
challenge case emanating from 
Ngukurr which went to the Federal 
Court on appeal. The 70 year old 
accused, had a “tribal background 
and an active background in tribal 
affairs”. He had never had any 
formal education and could not 
read or write. He had not been 
interviewed by Police before and he 
normally spoke what was referred 
to as “creole”. The trial judge, Chief 
Justice Forster (as he was by then) 
had admitted the record interview 
despite partial non-compliance with 
the guidelines. That ruling was 
upheld by the Federal Court.

The appeal court judges confirmed 
the need forthe guidelines to evolve 
by reference to changes in society:

“Secondly, it must be 
recognised that the Anunga 
guidelines were formulated 
in 1976 in a social climate 
which differed markedly, 
in many respects, from 
that which has prevailed 
in the Northern Territory 
for the last two years at 
least. Social conditions 
and values, and community 
standards and expectations, 
have changed and are 
continuing to change and 
while the basic principles 
underlying the Anunga 
guidelines remain valid, 
their application must 
reflect changes in society. 
This is particularly so in 
the case of the guideline 
concerning the choice of 
the prisoner’s friend, for 
that guideline not only lays 
down the general principle 
but proceeds to describe 
- albeit as examples 
only - the type of person 
who might fulfill the role

of giving confidence and 
support to the person being 
interrogated. One may 
accept that in the conditions 
prevailing in 1976 it might 
well have been expected 
that an Aboriginal person 
being interrogated would 
be likely to choose a person 
of the kind mentioned. But 
we think it is clear that the 
types of person mentioned 
were not included because 
of any notion that, if chosen, 
they would bring about “a 
practical equality with the 
average English-speaking 
person of English descent”. 
They were included as 
examples of person in whom 
he might have confidence 
and by whose presence 
at the interrogation, and 
availability for discussion, 
he might feel supported”.

The examples of prisoner’s friend 
set out in guideline two which 
attracted comment were: “mission 
or settlement superintendent or a 
member of the staff of one of these 
institutions who knows and is known 
by the Aboriginal”; “station owner, 
manager or overseer”; and “officer 
from the Department of Aboriginal 
Affairs”.

The Police 
Administration Act 
trade-offs
The proposal in the late 1980’s to 
substantially legislate R v Williams 
out of the criminal justice system 
picture in the Northern Territory 
attracted considerable interest and 
passion amongst criminal lawyers, 
civil libertarians, Police, and some 
others. A packed-house public 
meeting was held in the Darwin 
Performing Arts Centre to debate 
the issue, iri what was perhaps his 
finest moment as an advocate prior 
to being appointed a judge, Dean 
Mildren QC eloquently presented 
the slippery slope argument by 
reference to the parable of Humpty 
Dumpty. The current Director of

Public Prosecutions, then Principal 
Lawyer at CAALAS, emphasized the 
importance of statutory safeguards 
(in particularthe electronic recording 
of interviews) if (bowing to political 
inevitability) the new regime was to 
come into effect.

The provisions adopted in the 
Northern Territory were quite 
similar to those in Victoria. Police 
were given the power to lawfully 
detain suspects for the purpose 
of questioning/investigation, but 
questioning had to be preceded 
by a caution and an opportunity to 
contact someone (our equivalent 
of the Miranda phone call), and 
to be admissible in subsequent 
proceedings, interviews had to be 
electronically recorded. Allegations 
of Police ‘verbals’ became rare, 
and by the time the video recording 
of interviews became standard 
procedure, Courts could directly 
assess the interaction between 
Police and Aboriginal suspects.

Azar
The next significant development 
on the voluntariness front was the 
New South Wales Court of Criminal 
Appeal judgment in the case of 
Azar which essentially poured cold 
water on the notion that a suspect’s 
lack of understanding of his legal 
rights (including the right to silence) 
necessarily negated voluntariness. 
Many Northern Territory defence 
lawyers in the early 1990’s (myself 
included) had been routinely 
challenging police records of 
interview with Aboriginal suspects 
on the basis of an importing into a 
criminal law setting concepts and 
principles analogous to those spelt 
out by the High Court in relation 
to contractual bargaining between 
unequal parties.

I recall a conversation I had when 
doing some preparation work for 
a murder trial (like Gudabi, a case 
from Ngukurr) which was to involve 
such a record of interview challenge. 
When discussing the state of the 
case law, the experienced barrister 
briefed by the Aboriginal legal aid 
service I was working for said about
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Azar something to the effect of 
“this has changed everything”. His 
apprehension was well-founded, as 
became obvious from the following 
passage in the voir dire judgment:

“Mr. Davies forthe accused 
submitted that the whole 
of the record of interview 
was involuntary because, 
notwithstanding that the 
accused understood that 
he had a right to speak 
or remain silent, it was 
not demonstrated that he 
exercised his right to speak 
pursuant to a free choice 
to speak or remain silent.
His submission was that 
although the taped records 
or interview demonstrate 
that the accused knew that 
whatever he was saying 
was being recorded and 
would later be listened to 
by a judge; it was not shown 
that he understood that 
whatever he said might 
later be used as evidence 
at his trial.

I do not accept that the mere 
fact that an accused person 
is not fully aware of his legal 
rights necessarily means 
that the confession is not 
voluntary in the legal sense.
Mr. Davies’ submission was 
that a free choice could not 
be made unless the choice 
was an informed choice.
Mr. Davies was unable to 
support his argument with 
any authority. ...”

Justice Mildren went on to cite 
Gudabi v R and Azar as authorities 
to the contrary.

The upshot in relation to challenges 
to interviews with Aboriginal 
suspects in the Northern Territory 
appeared to be that when the 
extent of linguistic disadvantage 
(especially if combined with 
indications of agitation or confusion) 
was such that it revealed an inability 
to exercise a “free choice” then 
the Crown would struggle to clear 
the threshold admissibility hurdle, 
but where even a linguistically-

challenged suspect demonstrated 
a genuine desire to cooperatively 
interact with Police questioners, the 
interview would not be excluded for 
lack of voluntariness.

That did not of course mean that an 
Anunga-influenced inquiry into the 
nature and quality of the interaction 
might not still result in discretionary 
exclusion.

Dumoo v Garner
Dumoo v Garner was a record of 
interview challenge case involving 
a “mature” man from Wadeye who 
had been charged with bringing 
liquor into a restricted area and 
consuming it. The interview had 
been conducted in simple English 
by a Police officer in the presence 
of an Aboriginal Community Police 
Officer. Over a relatively short space 
of time, following a caution which 
was perfunctory but apparently 
understood, the defendant made full 
and frank admissions to behaviour 
which constituted the charged 
offences.

Justice Kearney applied Azar and 
R v Nundhirribala, and held that the 
interview was voluntary.

As regards the applicability of 
the Anunga guidelines in the 
circumstances of the case, it was 
held that they did apply because of 
their status as “general guidelines 
for the conduct of police officers 
interrogating Aboriginal persons”. 
The guidelines had not been 
complied with in that there had been 
no interpreter and no prisoner’s 
friend, and some of the questioning 
had been inappropriate.

Justice Kearney did not find that the 
non-compliance with the guidelines 
translated into a lack of reliability, 
and nor was there any unfairness:

“The failure to comply with 
the spirit of the Anunga 
guidelines and of the Police 
General Orders, including 
the failure thereby to make 
it clear to the appellant 
that he had a free choice 
to speak or to be silent,

and failure to comply 
with s 140, did not in my 
opinion render his voluntary 
admissions unreliable in 
any way; accordingly they 
should not be excluded 
from the evidence on the 
basis that their reliability is 
dubious. Insofar as the Lee 
discretion applies in this 
situation, the admissions 
were rightly not excluded 
in the exercise of that 
discretion. Reception into 
evidence of the admissions 
does not involve a risk of the 
appellant being improperly 
convicted.”

As regards the failure to comply with 
s 140 of the Police Administration 
Act., it was apparent from the 
transcript of the record of interview 
that prior to its commencement the 
defendant had been asked “if you 
want someone to sit with you” and 
that he had declined that offer. But 
the relevant part of S 140 requires 
a person held in police custody for 
questioning to be informed that he 
or she “may communicate with, 
or attempt to communicate with 
a friend or relative to inform the 
friend or relative of the person’s 
whereabouts”.

The interview was excluded in 
the exercise of the residual public 
policy (or to use the Swaffield 
terminology as Justice Kearney did) 
“overall” discretion, on the basis that 
convictions obtained by means of 
the admissions would be bought 
at an unacceptable price “having 
regard to contemporary community 
standards”.

One of the factors taken into account 
in the exercise of this discretion 
was the “nature of the charges 
involved”, the implication being 
that they were considered to be 
comparatively minor. The judgment 
in Dumoo v Garner was delivered 
a bit less than 10 years before the 
Commonwealth’s 2007 rewriting of 
the Liquor Act (effected by section 
12 of the Northern Territory National 
Emergency Response Act). As a 
person who was sentenced by the
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Magistrate in the court below as a 
second/subsequent offender, Mr 
Dumoo had faced a maximum fine 
of $2,000 or a maximum prison 
sentence of 12 months. Under the 
Commonwealth’s purportedly tough 
replacement alcohol restrictions the 
only available penalty for the same 
offence is a fine.

As a general rule, sufficient Police 
resources (including human 
resources) are allocated to the 
investigation of serious crimes 
to ensure that there is careful 
compliance with the Anunga 
guidelines (although there have 
been some notable exceptions, 
including where non-compliance 
has formed part of the matrix of 
circumstances resulting in exclusion 
for lack of voluntariness).

Dumoo v Garner-type exclusions 
are probably more likely in respect 
of interviews conducted by less 
experienced Police working at the 
‘coalface’ and investigating charges 
to be heard in the Court of Summary 
Jurisdiction. Unavailability of 
suitably qualified interpreters is 
a recurring dilemma. First and 
second choice nominations for 
prisoner’s friend are often unwilling 
to get involved. Such offences (in 
particular the offence of bringing 
liquor into a dry community) may still 
have considerable local significance 
and impact.

Issues canvassed 
at the 2011 CLANT 
Conference
On 27/6/11 at this year’s Criminal 
Lawyers Association of the Northern 
Territory conference two Anunga- 
related presentations were given.

The topic of the presentation by 
former NAAJA senior lawyer Dr 
Peggy Dwyer was: “Anunga in the 
new century - How our criminal 
courts are interpreting the rules 35 
years after/? vAnunga". She noted 
the influence that Anunga had had 
in otherjurisdictions and highlighted 
the need for continuing vigilance

on behalf of youth suspects and 
persons of low intellectual capacity. 
Anunga’s continuing relevance 
was argued by reference to the 
educational achievement gap 
(in particular in terms of English 
language skills) between many 
young people out bush and their 
mainstream Australian peers, 
and their continuing cultural 
separateness.

Professor Les McCrimmon’s topic 
was: “The Uniform Evidence 
Act and the Anunga Rules: 
Accommodation or Annihilation?” 
Professor McCrimmon’s view was 
that although the exclusion by 
reference to the old common law 
principles would be a thing of the 
past after the commencement of 
the UEA in the Territory, Anunga 
would live on in the jurisprudence 
that would emerge in relation to the 
application of equivalent provisions 
in the pending Territory version of 
the UEA. Section 139 would govern 
cautions (and would function in 
tandem with relevant provisions 
of the Police Administration 
Act). Section 85 would exclude 
evidence of admissions unless 
“the circumstances in which the 
admission was made were such 
as to make it unlikely that the truth 
of the admission was adversely 
affected”. Section 90 would give 
a court the discretion to exclude 
evidence of an admission if use 
of the evidence would be unfair to 
the defendant. Section 138 would 
enable exclusion of unlawfully or 
improperly obtained evidence.

Following these two presentations 
there was a relatively short but lively 
Q&A/comment session.

Justice Mildren expressed concern 
about the prospect of addressing 
what has up until now been 
threshold test of voluntariness 
by reference to an admissibility 
standard of reliability. He pointed 
out that the two inquiries were 
substantively different and that 
assessing reliability was usually 
much more difficult than making 
a determination in relation to 
voluntariness. Although there was

insufficient time to fully debate 
that issue the question was left 
hanging, what would be the outcome 
where a confession was held to 
be involuntary but nevertheless 
reliable?

Rosemary Jacob asked about 
the availability of Anunga-type 
protections for non-English 
speaking refugees and migrants. 
Dr Dwyer noted that Forster J had 
contemplated this in the Anunga 
decision itself. Another conference 
delegate referred her to Victorian 
Supreme Court judgments by 
Justice Coldrey in the 1990’s 
in which application of a similar 
approach to the assessment of 
police interrogations of non-English 
speaking migrants had led to 
exclusion on the ground of lack of 
voluntariness.

I queried the utility of continuing to 
apply the guidelines by reference to 
a general criterion of Aboriginality, 
given the wide variation between 
individuals and communities in 
terms of linguistic capacity and 
cultural background that now 
exists. Returning to her theme 
of the continuing relevance and 
importance of Anunga, Dr Dwyer 
mentioned her experience of 
encountering young Aboriginal 
people in Maningrida whose 
English was worse than that of 
earlier generations. I made a 
final short comment in response 
which was interpreted by many as 
disagreement on my part about that 
assessment of linguistic capacity 
(and was possibly also interpreted 
as querying by me of the continuing 
relevance and importance of 
Anunga).

The final comment of the session 
was by the Chief Magistrate, who 
said that after the introduction of 
legislation in New South Wales 
equivalent to what was proposed 
for the Northern Territory, the 
approach taken by the courts to 
determining whether confessional 
material should be admitted into 
evidence was extremely similar to 
the approach that had been taken 
under the common law.
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I he Future
Regardless of racial or ethnic 
background, suspected youth 
offenders and persons of low 
intelligence each comprise classes 
of persons who attract special 
protection under long-established 
general principles (and in the case 
of youths, under statute).
Aboriginal people, especially young 
people, in remote Northern Territory 
communities, live in a vastly 
different world from the one that 
Justice Forster was contemplating 
when he framed his guidelines. 
Most houses have televisions, 
and new technology in the form 
of mobile phones and computers 
is increasingly ubiquitous (in 
particular amongst young people 
and in particular in relation to the 
phenomenon of social networking).

There is much that is negative. 
Linguistic confusion, poor 
educational outcomes, and cultural 
flux all form part of the contemporary 
reality and to say that there is a 
gap or gulf between life in such 
places and life in the Australian

‘mainstream’ is stating the obvious.

The same thing applies to the 
observation that Aboriginal society 
in its modern remote community 
manifestation, while dramatically 
affected and changed by outside 
forces, remains culturally distinct 
from the ‘mainstream’. As Justice 
Angel has said (referring to desert 
people, but the comment is clearly 
applicable to remote Aboriginal 
communities throughout the 
Territory) the preservation of such 
evolving cultures “is in the common 
interest”.

In Maningrida, and in some other 
‘growth towns’ with comparatively 
large populations and overcrowded 
housing, there has been serious 
sexual abuse of children. The 
debate about whether the measures 
imposed under the Northern 
Territory National Emergency 
Response Act have in any way 
addressed that terrible problem 
is ongoing, but the prevailing 
Intervention-era stereotype of 
all Aboriginal communities as 
backward social dystopias sells

many of their people short and 
fails to acknowledge achievements 
that have accompanied the well- 
publicised failures.

For example, during the life time 
of young people at Maningrida 
they have seen a local Aboriginal 
organisation successfully 
operate a number of impressive 
businesses and enterprises: a 
mud brick factory; a native plant 
nursery selling plants to Darwin 
and elsewhere; a busy heavy 
machinery and auto mechanical 
workshop; a multi-million dollar 
Aboriginal arts and crafts business; 
a land and sea ranger program 
utilizing boats and helicopters; 
and a large store/supermarket 
and service station (competing 
with an equivalent business run 
by another local Aboriginal-owned 
entity). There has even been a 
hair salon. These enterprises 
have been crippled in recent years 
by the Intervention-linked CDEP 
‘reform’ which has prevented the 
payment of wages made up partly 
of CDEP-funded subsidy and partly 
from profit or other income, but the
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Maningrida story has more to it than 
just a welfare/truancy/camp dogs 
narrative.

Maningrida is located on land 
of which the Dhukurrji group is 
the traditional owner. They are 
Gunaviji people whose language is 
Ndjebbana. They are a minority in 
their own community. The largest 
language group in Maningrida 
comprises Burrarra speakers 
whose country is on surrounding 
outstations. There are also many 
Kunwingku speakers, and a 
number of other language groups 
are represented. Some degree 
of continuing linguistic confusion 
is probably inevitable. Although 
there have been students from 
Maningrida who have completed 
year 12 (excelling in particular in a 
locally-focused science program), a 
significant number of young people 
have limited English, of a standard 
inferiorto that of many older people.

But as a class, it would be wrong 
to attribute to their generation a 
greater degree of ignorance about 
the wider world, and the criminal

justice system in particular, than the 
Anunga generation of the mid-70’s. 
Any collective characterisation 
of them as vulnerable or under a 
disability by reason of cultural as 
opposed to linguistic circumstances 
raises complex and difficult 
questions - questions which can 
ultimately only be resolved through 
assessment of individual suspects 
on a case-by-case basis.

These matters are not reasons 
for the abandoning of an Anunga- 
type approach to assessing record 
of interview evidence (although 
the terminology in some of the 
guidelines could perhaps be 
updated) but they are relevant to 
a consideration of the threshold 
issue of voluntariness, if that test is 
still going to apply (albeit indirectly, 
somewhat in the manner of a 
square peg in a round hole) under 
the UEA.

As regards language difficulties, 
whether a suspect’s language is 
a traditional Aboriginal language 
like Burrarra ora modern language 
like Kriol, where a failure to use an

interpreter results in unreliability, 
the interview will be excluded under 
the UEA (section 85). Alternatively, 
clear language difficulties may also 
result in the unfairness discretion 
being exercised (section 90).

The unfairness discretion may also 
be enlivened by non-compliance 
with the prisoner’s friend guideline 
(hopefully to be applied more by 
reference to individual disability 
or vulnerability rather than by 
reference to generic Aboriginality).

The real question for the future 
may arise in relation to a Dumoo v 
Garner-type case (but one involving 
non-compliance with Anunga only 
rather than non-compliance with 
both Anunga and s 140). Where 
voluntary admissions are held to 
be neither unreliable nor unfair, 
should discretionary exclusion 
(under section 138) nevertheless 
still result as the penalty for non
compliance with one or more of the 
guidelines?
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Global Survey
Majority of Law Firms Missing Benefits of Client 
Feedback

MANY LAW FIRMS PRIORITISE THEIR MARKETING AND BUSINESS DEVELOPMENT 
OBJECTIVES TO HELP THEM WIN NEW CLIENTS, BUT HOW MANY TAKE A STRATEGIC 
APPROACH TO LOOKING AFTER THEIR EXISTING CLIENTS AND HAVE DEDICATED CLIENT 
RETENTION PROGRAMMES IN PLACE?

A
LexisNexis Martindale- 
Hubbell survey has revealed 
that 59% of law firm leaders 
are not prioritising customer 

feedback programmes.

All 48%

Africa 48%

Asia 40%

Canada 64%

Eastern Europe 63%

Latin America 57%

Middle East 48%

USA 46%

Western
Europe

48%

A new global study of client 
feedback initiatives found that the 
majority (52%) of law firms still 
do not have a structured client 
feedback programme, but those 
that do generally find the feedback 
to be instructive in improving client 
relationships.

The survey of 415 senior 
personnel at law firms around 
the world shows a stark division 
among respondents about the 
value placed on client feedback. In 
total, 83% of survey respondents 
“agreed” or “strongly agreed” that 
clients value the opportunity to 
provide feedback to their lawyers 
and law firms. In addition, more 
than 70% of firms report adjusting 
firm behaviours in response to 
feedback received.

However, despite the importance 
firms place on obtaining feedback 
and the acknowledged benefits 
gained from well-executed 
feedback initiatives, worryingly 
56% of all respondent firms 
admitted their lawyers were 
“ambivalent” or “not enthusiastic” 
about their firm’s feedback efforts.

These findings are based on a 
global law firm survey on client 
feedback initiatives among the 
world’s law firms. Commissioned by

LexisNexis® Martindale-Hubbell®, 
the research was conducted by the 
Wicker Park Group, a consulting 
group specialising in client 
feedback initiatives for professional 
services firms.

The most surprising aspect of this 
survey was the reasons given by 
firms for not seeking feedback. 
For example, 38% of respondent 
firms reported insufficient staff or 
resources as the main reason for 
not doing so. Yet, among those 
firms that do seek feedback, 64% 
invest less than 5% of their firm’s 
marketing budget to obtain it. 
Considering that feedback can be 
collated with relatively little effort 
and the clear benefits it brings to 
client retention and profitability, 
one wonders why so many law firm 
leaders would not want to make 
this impactful investment.

In general, the survey found 
most law firms that ask for client 
feedback do so for genuine service 
development reasons. They 
typically want to measure client 
satisfaction or improve the firm’s 
level of client service overall. 
Leveraging a client feedback 
programme to identify business 
development opportunities or 
generate additional revenue are 
secondary considerations.
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The survey also casts doubt as 
to whether firms that currently 
organise client satisfaction surveys 
actually act upon the feedback and 
share learnings throughout the 
firm.

Firstly, client feedback tends to be 
shared within firms on an informal 
basis, rather than via detailed 
reports with planned follow-up 
strategies. Moreover, it appears 
that feedback may not always be 
shared as openly as possible, with 
only 51% of firms agreeing that 
feedback is broadly and openly 
shared, and only one-third of all 
respondent firms saying they 
communicate feedback to lawyers 
and other staff that actually deal 
with the client.

Firms that proactively use insights 
given by clients are more likely to 
improve and protect a relationship 
in the longer-term. Corporate 
counsel report that one of their 
biggest frustrations is giving 
feedback that is neither properly 
fed back to relevant parties in the 
firm, nor acted upon.

The overall responsibility forleading 
client feedback programmes tends 
to fall to managing partners (53% 
of all respondents). However, 
perhaps surprisingly, managing 
or marketing partners are also 
nominated as those responsible 
for collecting feedback on behalf of 
the firm.

In relation to the feedback 
gathering process itself, written/ 
electronic surveys or face-to-face 
interviews are by far the most 
preferred methods used by 48% 
and 47% of all survey respondents 
respectively. In contrast, collecting 
client feedback by telephone is 
not a popular option, except in 
one-quarter of cases where it was 
used by client relationship partners 
as part of their management of key 
clients.

Looking ahead, 56% of respondent 
firms have plans to obtain client 
feedback in the future. Of those 
firms, nearly half expect their 
feedback efforts to increase

“somewhat,” while only 17% 
expect their efforts to increase 
“substantially.” Only 2% of this 
group expect to decrease client 
feedback efforts.

Overall, research suggests that, in 
the future, the majority of law firms 
will have feedback programmes 
in place,” concluded Martindale- 
Hubbell’s Derek Benton. Given 
that clients are increasingly more 
demanding and the legal sector 
ever more competitive, it is

expected that law firms will want 
to take positive steps such as 
seeking client feedback to aid client 
retention and ultimately boost their 
financial performance.

To obtain a free copy of the 
summary or full report “Global 
law firm benchmarking survey on 
client feedback initiatives and best 
practices,” visit: www.martindale- 
hubbell.co.uk/feedback.
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Anti-Money Laundering
and Counter-Terrorism Financing 
Reporting Obligations of Legal 
Practitioners
May 2011

Australian Government 
Australian Transaction Reports 

and Analysis Centre

THE AUSTRALIAN TRANSACTION REPORTS AND ANALYSIS CENTRE (AUSTRAC) IS AUSTRALIA’S 
ANTI-MONEY LAUNDERING AND COUNTER-TERRORISM (AMUCTF) FINANCING REGULATOR 
AND FINANCIAL INTELLIGENCE UNIT

AUSTRAC’S PURPOSE IS TO PROTECT THE INTEGRITY OF AUSTRALIA’S FINANCIAL SYSTEM 
AND TO CONTRIBUTE TO THE ADMINISTRATION OF JUSTICE THROUGH ITS EXPERTISE IN 
COUNTERING MONEY LAUNDERING AND THE FINANCING OF TERRORISM.

A
ustralia’s AML/CTF regime 
is established under the 
Financial Transaction 
Reports Act 1988 (FTR Act) and 

the Anti-Money Laundering and 
Counter-Terrorism Financing Act 
2006 (AML/CTF Act).

Some solicitors have reporting and/ 
or other obligations under one or 
other of these Acts.

Reporting obligations 
under the FTR Act
Under section 15Aofthe FTR Act, 
solicitors, solicitor corporations 
and partnerships of solicitors have 
obligations to provide significant 
cash transaction reports (SCTRs) 
to AUSTRAC.

The reporting obligation under 
section 15A is triggered if a 
significant cash transaction is 
entered into by or on behalf of a 
solicitor in the course of practising 
as a solicitor. A ‘significant cash 
transaction’ is defined as meaning 
a cash transaction involving the

transfer of currency equivalent to 
AUDI0,000 or more.

‘Currency’ is defined iri section 3 of 
the FTR Act as the coin and paper 
money of Australia or of a foreign 
country that is designated as legal 
tender; and circulates as, and is 
customarily used and accepted 
as, a medium of exchange in the 
country of issue.

In the case ofAustralian currency, a 
SCTR must be made to AUSTRAC 
within 15 days after the end of the 
day on which the transaction took 
place. Reports relating to foreign 
currency transactions must be 
made to AUSTRAC by the end of 
the day after the transaction took 
place.1

Further information on the lodgement 
of SCTRs by solicitors can be 
found in the AUSTRAC Guideline 
No.6 at http//www.austrac.gov.au/ 
guidelines.html.

This obligation for solicitors to 
submit SC: http://www.austrac.gov. 
au/guidelines.html. TRs applies

unless the relevant transaction took 
place after the commencement, 
on 12 December 2008, of Division 
1 of Part 3 of the AML/CTF Act 
and involves the provision of a 
‘designated service’, as defined in 
that Act.

Reporting obligations 
under the AML/CTF 
Act
Under the AML/CTF Act, persons 
who provide designated services 
become ‘reporting entities’ and are 
subject to a range of obligations.

Designated services cover a wide 
range of business activities and are 
listed in section 6 of the AML/CTF 
Act. The concept of designated 
services is central to the Act and 
is one of its main distinguishing 
features when compared with the 
FTR Act. The AML/CTF Act focuses 
on what service is being provided, 
whereas the FTR Act focuses on 
all services provided by a defined 
category of business.
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Services provided by solicitors 
which may constitute designated 
services under section 6 include 
loans (Items 6 and 7 of Table 1) or 
the provision of certain services as 
the holder of an Australian financial 
services licence (Item 54 of Table 
1).

Solicitors who provide designated 
services under the AML/CTF Act 
are required to lodge reports with 
AUSTRAC in relation to:

• threshold transactions; and

• suspicious matters.

Threshold transaction 
reports (TTR)
A TTR must be submitted if a 
solicitor provides a designated 
service to a customer which 
involves the transfer of physical 
currency or e-currency2 greater 
than AUDI 0,000 orforeign currency 
equivalent. ‘Physical currency’ is 
defined in section 5 of the AML/CTF 
Act as the coin and printed money 
of Australia or of a foreign country 
that is designated as legal tender; 
and circulates as, and is customarily 
used and accepted as, a medium of 
exchange in the country of issue.

Submission of a TTR must take 
place within 10 business days of the 
threshold transaction taking place.3

Suspicious matters 
reports (SMR)
An SMR must be submitted to 
AUSTRAC if at any time while 
dealing with a customer (from the 
enquiry stage to the provision of 
a designated service or later) the 
solicitor suspects on reasonable 
grounds that:

• the customer (or an agent of 
that customer) is not who they 
claim to be; or

• the provision (or prospective 
provision) of that service may 
be relevant to the investigation 
of, or prosecution of a person

for:

o evasion (or an attempted 
evasion) of a taxation law 
of; or

o offences against a law of;

the Commonwealth or of a 
State or Territory.

An SMR must be submitted to 
AUSTRAC within three business 
days of forming the suspicion. If the 
suspicion relates to the financing 
of terrorism, the SMR must be 
submitted within 24 hours of forming 
the suspicion.4

Legal professional privilege
Section 242 provides that the 
AML/CTF Act does not affect the 
law relating to legal professional 
privilege.

Exemptions under the AML/CTF 
Act
Specific exemptions apply under 
the Act in respect of certain services 
provided by solicitors, namely:

• international funds transfer 
instructions; and

• safe deposit box (or similar 
services) and custodial/ 
depository services.

International funds transfer 
instructions

A solicitor who, in the course of 
carrying on a law practice, accepts or 
makes available money or property 
transferred under a designated 
remittance arrangement is exempt 
from the reporting requirements 
of section 45 of the AML/CTF 
Act relating to international funds 
transfer instructions (1FTIs). This 
exemption is effected by Chapter 23 
of the Anti-Money Laundering and 
Counter-Terrorism Financing Rules 
Instrument 2007 (No.1) (AML/CTF 
Rules) and item 31 of Schedule 5 of 
the Crimes Legislation Amendment 
(Serious and Organised Crime) Act 
(No. 2) 2010.

Solicitors are also not subject to 
the IFTI reporting obligations which

apply to banks, building societies, 
credit unions and authorised 
deposit-taking institutions in 
respect of electronic funds transfer 
instructions.

Safe deposit box (or similar 
services) and custodial/ 
depository services

Subject to the conditions detailed 
below, solicitors are also exempt 
from the operation of the AML/ 
CTF Act in respect of the provision 
of certain services which would 
otherwise be caught as ‘designated 
services’, namely, ‘providing a 
custodial or depository service’ 
(Item 46 - Table 1) and ‘providing a 
safe deposit box, or similar service’ 
(Item 47 - Table 1).

This exemption is effected by 
paragraph 40.2 of the AML/CTF 
Rules which provides that a service 
is taken to be an ‘exempt legal 
practitioner service’ if:

(1) it is provided in the ordinary 
course of carrying on a law 
practice and is a custodial or 
depository service other than 
conduct that under section 
766E(1) of the Corporations 
Act2001 constitutes providing a 
custodial or depository service; 
or

(2) it is provided in the ordinary 
course of carrying on a law 
practice and is a safe deposit 
box or similar facility other than 
in relation to physical currency.

Other obligations under 
the AML/CTF Act
In addition to the reporting 
obligations outlined above, solicitors 
who provide designated services 
(and are therefore reporting entities 
undertheAML/CTFAct) have other 
obligations, including:

Undertaking customer 
identification
Reporting entities are required to 
collect and verify information about 
the identity of persons to whom they 
provide designated services. The
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systems and processes which are 
used to collect and verify customer 
identification information are a 
matter for the individual reporting 
entity. Under the AML/CTF Act, 
each reporting entity is able 
to determine the customer 
identification information (and 
the methods for collecting that 
information) which it considers 
are necessary to reduce the risk 
that its services and products 
might be used to launder money 
or finance terrorism.

Further information concerning 
customer identification can be 
found at: http://www.austrac.gov. 
au/customer id.html.

Implementation and 
maintenance of an AML/CTF 
program
Reporting entities are required to 
implement and maintain an AML/ 
CTF program. These programs 
enable reporting entities to 
identify, mitigate and manage 
the risk of their products or 
services being used to facilitate 
money laundering or terrorism 
financing. AML/CTF programs 
are risk-based and, accordingly, 
reporting entities can develop 
and tailor their programs to their 
individual business operations. This 
approach recognises that reporting 
entities are in the best position to 
assess the risks relating to their 
customers, products and services 
and to allocate resources to address 
those risks. In developing an AML/ 
CTF program, reporting entities 
need to consider:

• the risk profile of their customers

• the AML/CTF risk of the 
designated services provided

• the methods by which

designated services are 
delivered

• risk profiles of any foreign 
jurisdictions dealt with; and

• risks resulting from the provision 
of designated services through 
permanent offices in foreign 
countries.

Further information about AML/ 
CTF programs can be found at: 
http://www.austrac.gov.aufaml ctf 
programs.html.

Compliance reporting

Each year reporting entities are 
required to submit an AML/CTF 
compliance report for reporting 
periods specified in the AML/CTF 
Rules. These annual reports provide 
AUSTRAC with information about 
a reporting entity’s compliance 
with their AML/CTF obligations. 
AUSTRAC encourages reporting 
entities to submit their compliance 
reports electronically via AUSTRAC 
Online.

Further information concerning 
compliance reporting can be found 
at: http://www.austrac.gov.au/amlctf 
compliance report.html.

Submitting reports
Solicitors who provide designated 
services can submit reports under 
the AML/CTF Act, and those who 
don’t provide designated services 
and remain cash dealers can 
submit significant cash transaction 
reports (SCTR-S) under the FTR 
Act by creating an account with 
AUSTRAC’s web-based electronic 
reporting system, AUSTRAC 
Online. The SCTR-S can only be 
submitted by single form data entry.

For further information about

AUSTRAC Online, refer to 
AUSTRAC’s brochure Getting 
started with AUSTRAC

If you submit a small number 
of reports under both Acts each 
year (less than 50 of any report 
type), then paper reporting forms 
are also available by contacting 
the AUSTRAC Help Desk. For 
SCTRs under the FTR Act, 
request the Solicitor Significant 
Cash Transaction Form 15A 
(SCTR-S).

Contact the AUSTRAC Help 
Desk
Telephone: 1300 021 037 
Facsimile: 02 9950 0071 
Website: www.austrac.gov.au 
Email: help desk@austrac.gov.au

Postal address for AUSTRAC is 
PO Box 5516
WEST CHATSWOOD NSW 1515

Endnotes

1. Reference should be made to the 
Acts Interpretation Act 1901 (Cth) 
In respect to the statutory rules 
for the reckoning of time.

2. E-currencies (known as 
'e-money', ‘digital currency’ or 
‘digital metals’) are internet- 
based, electronic means of 
exchange which allow for 
transactions in other major 
currencies, the purchase of 
goods and services from vendors 
holding corresponding e-currency 
accounts, and the transfer of 
money.

3. Reference should be made to the 
Acts Interpretation Act 1901 (Cth) 
in respect to the statutory rules 
for the reckoning of time.

4. Ibid.
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Family Law Courts
Launch Family Violence 
Best Practice Principles

T
he Family Court’s Best 
Practice Principles were 
first developed as part 
of the Family Court’s Family 

Violence Strategy in March 2009. 
Those principles have since been 
revised and were launched by the 
Commonwealth Attorney-General 
on 19 July 2011.

The Family Violence Best 
Practice Principles were originally 
developed to provide judicial 
officers hearing parenting disputes 
in the Family Court, with practical 
guidance in dealing with matters 
where family violence, or the risk 
of it, had been alleged. They 
subsequently became helpful not 
only to judicial officers but also for 
members of the legal profession 
arid iitigants representing 
themselves.

Protecting families and particularly 
children who are engaged with the 
family law system from the effects 
of family violence is a priority for 
the Family Court and the Federal 
Magistrates Court.

The revised Family Violence Best 
Practice Principles assists in this 
critically important task by acting as 
a checklist of matters that judges, 
federal magistrates, court staff, 
legal professionals and litigants 
may wish to consider at each stage 
of the litigation process.

A significant change in the revised 
set of principles has been the 
inclusion of the processes used 
in the Federal Magistrates Court 
of Australia which deals with the 
majority of all family law matters 
before the courts.

• the harmful effects of family 
violence and abuse on victims

• the place accorded to the issue 
of family violence in the Family 
Law Act, and

• the principles guiding the 
Magellan case management 
system for the disposition of 
cases involving allegations 
of sexual abuse or serious

physical 
abuse of 
children.

The Best Practice Principles are 
applicable in all cases involving 
family violence or child abuse 
or the risk of family violence or 
child abuse in proceedings before 
courts exercising jurisdiction 
under the Family Law Act. They 
provide useful background
information for decision-makers, 
legal practitioners and individuals 
involved in these cases.

* For further information or to get 
paper copies of this document 
sent to you, call 1300 352 000, 
or visit a family law registry near 
you. Alternatively, a copy may 
be downloaded from the Family 
Law Courts website at www. 
familylawcourts.gov.au.

The Best Practice 
Principles recognise:

The
revised Best
Practice Principles have 
been developed in a joint exercise 
by both the Family Court of Australia 
and the Federal Magistrates Court 
of Australia. They contribute to 
furthering the Courts’ commitment 
to protecting children and any 
person who has a parenting order, 
from harm resulting from family 
violence and abuse.
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Scams
Rampant in the Territory!

Jill Farrand
Trust Account Supervisor,
Law Society Northern Territory

T
he Society has been 
informed of several Territory 
practices succumbing to 
scams involving overseas clients 

seeking to recover a debit from a 
local or Australian-based company 
or persons. They often target 
smaller law practices but bigger 
firms may also be affected.

Practitioners are advised to 
carefully check any international 
transactions involving trust 
accounts in particular. If you have 
any suspicions or queries you 
should contact the Society or the 
Australian Federal Police as soon 
as practicable.

Be aware:
• Always allow clearance time for 

a bank cheque (a bank cheque 
is not as good as cash).

• Most bank cheques over
5,000.00 will have two 
signatures.

• Do not undertake a matter
where communication is only 
via email without absolute 
knowledge of the identity of the 
client.

• Entrusted funds should be
cleared before actioning any 
transaction against the funds 
directions from the client.

• Overseas cheques will take 20
days to clear.

• If entrusted funds are not
cleared prior drawing upon 
them you are placing other 
client’s funds and the practice’s 
funds at risk.

• The 
identity 
o f 
clients 
engaging 
your 
services 
via email 
should be 
verified.

• A dishonour 
fee for an 
overseas 
cheque is 
estimated to be 
between 20-25% 
of the AUD value 
- your practice is 
likely to be obligated 
to pay this value.

• Should you receive 
such a cheque via post 
please treat it carefully 
as it may be required as 
evidence by the relevant 
international authorities

Some of the common
features of these scams are;

A:
Practice is approached by a 
client who resides overseas.

Passport extracts are often 
provided to assist in verifying 
the identity of the client.

Client only communicates via 
email.

Supporting documentation is 
usually received via email.

Client email address is usually 
held with, Gmail, Hotmail or

Yahoo.

The matter may be a debt 
recovery matter.

A known local business or 
resident is often the defendant.
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Part way through the matter 
the client informs the practice 
that the matter has 
been

settled and a 
third party will deposit 

the funds into their trust 
account on behalf of the local 
business individual.

The third party satisfying the 
debit will be from overseas.

A cheque usually in foreign 
currency will be delivered to 
the practice.

The cheque is likely to be 
delivered by registered postal 
item.

The client will confirm the funds 
have been received and will 
request the practice to draw 
down on the funds (usually 
before the standard clearing 
period of 20 days).

The client is likely to provide 
bank details in a third country.

Cheque is an ADI (bank) 
cheque.

* Client only communicates 
via email.

• Supporting documentation 
is usually received via email.

Client email address is 
usually held with, Gmail, 
Hotmail or Yahoo.

• The matter is often 
a debit recovery matter.

• Part way through 
the matter the client 
informs the practice 
that the matter has 
been settled.

• Restitution is 
made via a cheque 
which appears to 

il be an Australian 
l\ bank cheque 
\\ (thus avoiding 
\\ clearance 
\\ period).

\\ • Funds are
deposited 
into the 

practice 
general trust account.

Client provides instructions 
to EFT funds to an overseas 
account.

Cheque is an ADI (bank) 
cheque.

Client reportedly iri Japan and 
only communicated via email

Requested to deposit trust 
funds prior to the practice 
accepting the matter.

Client informed practice

that she was undergoing 
chemotherapy.

• Request for trust funds 
waivered in interim.

• Client email address was held 
with Gmail.

• The matter was a debit 
recovery matter.

• Local address for debtor.

• Deed of debit was provided via 
email.

• A forged Australian bank 
cheque (from NSW) was 
received by the practice byway 
of a third party (as settlement 
of debit).

• Forged bank cheque 
subsequently deposited into 
the practice trust account.

• Practice waited for funds to 
clear.

• Practice contacted by the bank 
and notified the cheque was 
forged.

D:
• The practice received three 

international bank cheques by 
post.

• Two chequeswere appropriately 
deposited into trust.

• One bank cheque in USD was 
honoured; however the second 
bank cheque (in USD) for a 
much greater value did not 
clear.

• The practice was charged 
an international currency 
dishonour fee (which is much 
greater than a local currency 
dishonour fee).

• One cheque remains in the 
possession of the practice.

• Once again the client held a 
global email address in this 
instance and in the other 
incidences it was Gmail 
account.
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Indigenous Australians
and the Commonwealth Intervention

Dr Peter Billings'
Senior Lecturer in Law,
Director, UQ Pro Bono Centre, 
Fellow, The Centre for Public 
International and Comparative Law, 
The University of Queensland \

INDIGENOUS AUSTRALIANS AND THE COMMONWEALTH INTERVENTION’ CRITICALLY 
EXAMINES THE LEGAL, ADMINISTRATIVE AND FINANCIAL MEASURES TAKEN AS PART OF 
THE 2007 NORTHERN TERRITORY EMERGENCY RESPONSE. THE COLLECTION DRAWS ON 
COMMENTATORS FROM A RANGE OF PROFESSIONAL BACKGROUNDS; WITH EXPERIENCE OF 
HIGH PUBLIC OFFICE (TOM CALM A), FROM THE MENZIES SCHOOL OF HEALTH RESEARCH (THE 
LEADING INSTITUTION ON INDIGENOUS AND TROPICAL HEALTH RESEARCH IN AUSTRALIA), AND 
SEVERAL MEMBERS OF THE LEGAL ACADEMY WHO EMPLOY EXPOSITORY, INTERDISCIPLINARY 
AND THEORETICAL RESEARCH STYLES. THE AUTHORS OFFER CRITICAL PERSPECTIVES ON 
THE LOGIC AND EVIDENCE-BASE OF DIFFERENT (BY NO MEANS ALL) GOVERNMENT INITIATIVES, 
THE OPERATION OF THE LAW AND ADMINISTRATION IN THE NORTHERN TERRITORY, AND THE 
COMMENSURABILITY OF VARIOUS S TRA TEGIES EMPLOYED FOR ADDRESSING SOCIO-ECONOMIC 
DISADVANTAGE ACROSS THE NORTHERN TERRITORY WITH HUMAN RIGHTS STANDARDS.

I
n June 2007, the Commonwealth 
Government launched its 
‘emergency response’ (or, 
‘Intervention’) into particular areas 

of the Northern Territory(NT). Itwas 
represented as a protective initiative, 
ostensibly to address the grave and 
complex issue of child sexual abuse 
in Aboriginal communities, and it 
was unprecedented in its scale. 
Subsequently, the Commonwealth’s 
emergency response laws 
facilitated more limited interventions 
in the Cape York Peninsula and 
parts of Western Australia to 
address ‘passive welfare’ and child 
protection issues respectively. 
While in the past the ‘problem’ 
had been managing a ‘dying race’

and, subsequently, the failure of 
segregation (Beckett, 1988: 3,4, 9), 
in June 2007 the problem (or, ‘the 
emergency’) was perceived to be 
dysfunctional remote communities1 
and town camps, ‘a failed society’ 
where basic standards of law and 
order had broken down and women 
and children were unsafe (Brough, 
2007).

The NT Intervention signified a 
radical intensification of government 
control, management, and 
surveillance over, Indigenous 
communities,2 prompting 
observations that it represented 
a ‘new-paternalism’ in Indigenous 
policy (Altman, 2007: 1, cf. Hirst,

2007) and marked the restoration 
of the ideology of assimilation 
(Dodson, 2007:28) that threatened 
to undermine Aboriginal peoples’ 
cultural rights and land rights 
(among other rights recognised 
in international and domestic 
law). Conversely, anthropologist 
and geographer, Marcia Langton, 
observed that whatever its 
shortcomings, the Intervention was 
the ‘greatest opportunity we have 
had to overcome the systemic levels 
of disadvantage among Aboriginal 
Australians.’ (Langton, 2008: 3)

As is commonly known, the trigger 
forthe Intervention was the Northern 
Territory Board of Inquiry’s report
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into child sexual abuse - Ampe 
Akelyernemane Meke Mekarle: 
‘Little Children are Sacred’ (Wild 
and Anderson, 2007). This report 
detailed the dysfunctional workings 
of a number of communities in the 
NT and high levels of child sexual 
abuse (Wild and Anderson, 2007: 
16). The Howard Government 
contended that it had to intervene 
with unprecedented power and 
scope in order to confront and 
solve these terrible problems. The 
enormous scale of the Intervention 
was set out in three substantive 
and two appropriation Acts of the 
Australian Parliament. For reasons 
of legality, this legislation had to be 
accompanied by the suspension of 
Part II of the Racial Discrimination 
Act 1975 (Cth)3 (and analogous 
legislation in the Northern Territory 
and Queensland).4 This legislative 
package was passed ten days after 
its introduction into Parliament on 
17 August 2007, a particularly short 
time-frame given the complexity of 
both the legislative package and 
underlying human rights issues. 
Provision was made fora wide range 
of interventions, covering, inter alia: 
child health checks; prohibitions 
on alcohol and pornography; 
land tenure and housing reforms; 
social security quarantining; 
reforming community governance 
arrangements; and, increased 
policing. In this edited collection, 
Thalia Anthony (Senior Lecturer 
in Law, University of Technology, 
Sydney) makes the point that the 
Howard Government seized on 
the apparently objective need to 
confront or ‘govern’ crime - chiefly, 
child sexual abuse - to an extent that 
it actually ‘governed through crime’. 
In other words, the Government 
seized the opportunity represented 
by the reports of child abuse to 
launch a massive new project 
of governance over Indigenous 
peoples. Accordingly, the 
Government’s approach signalled 
a diminution in control for Aboriginal 
peoples over their own lives, with a 
corresponding acquisition of power 
by the Commonwealth across a 
range of regulatory fields and social 
institutions.

Summary of Authors’ 
Contributions
Tom Calma takes up the complex 
question of the overlapping and 
interdependent nature of different 
human rights in the first article 
of this collection. Drawing on 
his experience as both Social 
Justice and Race Discrimination 
Commissioner, Calma examines 
whether the Intervention advances 
the human rights of Indigenous 
peoples and implements Australia’s 
obligations under human rights 
treaties. Employing a rights-based 
framework rooted in international 
law, Calma questions whether the 
Intervention (including the 2010 
legislative ‘redesign’) constitutes 
good policy-making. For Calma, 
basic (human) rights are not 
‘stratospheric rights’, as Peter 
Sutton (2008:15) intimates. Rather, 
Calma observes:

The importance of ensuring 
that policies are consistent 
with human rights standards 
are not merely technical 
matters that sit distant from 
the day-to-day realities of 
life for Indigenous children 
and theirfamilies. The ability 
of children, their families 
and their communities to 
enjoy their human rights 
has a profound impact on 
the environment in which 
they live, grow and develop.

For supporters of the intervention, 
the justification for the race-based 
response rested on its presumptive 
success in enhancing child welfare 
and tackling social dysfunction. Any 
coerciveness was justified by the 
‘emergency’ and the powerlessness 
and extreme vulnerability of women 
and children, in what may read as a 
response to contemporary utilitarian 
arguments, Calma notes:

A policy that pits the rights 
of people to access basic 
civic goods and services 
such as housing, health 
and education, in exchange 
for the right to protection 
from racial discrimination

is not good policy. It is 
possible for government 
to ensure the provision 
of necessary goods and 
services to Aboriginal 
people, just as they do for 
other Australians, without 
sacrificing their other rights.

One of the Intervention laws - the 
Families, Community Services 
and Indigenous Affairs and Other 
Legislation Amendment (Northern 
Territory National Emergency 
Response and Other Measures) 
Act 2007 (Cth) - amended the 
Australian Crime Commission Act 
2002 (Cth), thereby enabling a 
more far-reaching investigation of 
violent offences and child abuse by 
the Australian Crime Commission 
(‘ACC’). On 5 February 2008, the 
ACC Board authorised a Special 
Intelligence Operation to utilise 
coercive powers comparable to 
those of a Royal Commission to gain 
a comprehensive picture of levels 
of criminality in remote, rural and 
urban Indigenous communities.5 
The head of the ACC has suggested 
that the findings point ‘to a large 
disparity between the true nature 
of child abuse [including neglect] 
and violence issues in some 
Indigenous communities and what 
is officially known by government 
through the limited data currently 
available to it’. (Lawler, 2009: 160). 
Analysing the data on levels of 
reported child abuse and neglect, 
and substantiated cases of child 
maltreatment, is taken up by Fiona 
Arney, Kate McGuinness and Gary 
Robinson, from the Menzies School 
of Health Research, in their article 
on the Intervention’s effects on child 
safety and wellbeing. They note 
that the ‘unilateral measures of the 
Intervention ignored the complexities 
of the behaviours involved in 
child abuse and neglect and the 
variations between individuals, 
families and communities that 
it targeted.’ in their considered 
opinion, community education 
and development work, together 
with therapeutic efforts regarding 
the abuse and neglect of children 
are critical. This accords with 
Hunter’s (2008: 381) conclusion,
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that problems of neglect should be 
treated through mandatory family 
conferencing, counselling and 
parental support.

In their careful consideration of the 
likely impacts of compulsory income 
management of welfare recipients 
in the affected communities, 
Arney, McGuinness and Robinson 
argue that while expenditure 
patterns may be altered by social 
welfare quarantining there will 
not necessarily be a decrease 
in spending on alcohol. Nor can 
it be safely assumed that the 
incidence of domestic violence and 
children being at risk will diminish. 
Moreover, income management 
will be most effective where it is 
employed in tandem with other 
‘wrap-around’ support services. 
The importance of effective support 
service delivery is reiterated by 
Billings and Cassimatis (Senior 
Lecturers in Law, University of 
Queensland) in their co-authored 
contribution, which draws attention 
to the gaps in service delivery in the 
social welfare trials across the NT, 
WA and in Cape York.

Billings and Cassimatis are 
preoccupied with several issues 
referred to above. They set out 
to evaluate the Commonwealth’s 
attempt to amend the Intervention 
through the Social Security and 
other Legislation Amendment 
(Welfare Reform and Reinstatement 
of the Racial Discrimination Act) 
Act 2010 (Cth). They look first 
at income management, one 
of the measures at the heart of 
the controversy surrounding the 
Intervention; secondly, at whether 
the legislation and its administration 
remain racially discriminatory; and, 
thirdly, they address contentious 
questions arising out of the 
meaning and application of‘special 
measures’, pursuant to article 1(4) 
of the International Convention 
on the Elimination of all Forms 
of Racial Discrimination (given 
effect via the Racial Discrimination 
Act 1975 (Cth) s.8(1)) which are 
characteristics of the redesigned 
measures. The authors argue 
that, at least in the short-term, the

number of people captured by the 
new welfare scheme will, principally, 
be Aboriginal social security 
recipients, arguably contrary to 
prohibitions on racial discrimination. 
Billings and Cassimatis point to the 
potential for litigation owing to the 
Commonwealth’s apparent failure 
to consult, in good faith, with groups 
and individuals prior to the passage 
of the 2010 Act. This failing may 
fatally undermine the Government’s 
claim that facets of the revised 
NTER are properly characterised 
as ‘special measures’ as that term 
is understood in international law 
and applied domestically.

Thalia Anthony argues that the 
identification of widespread 
criminality has worked to legitimate 
the Government’s invasive response 
across many social areas and 
institutions, including social welfare 
and education (to which we may 
also add employment, community 
governance, land rights, housing 
and the permit system regulating 
people’s entry and stay on Aboriginal 
land in the NT). In the particular 
field of criminal law enforcement, 
there were new prohibitions on 
the possession and distribution of 
pornographic material in prescribed 
NT communities so as to reduce 
the exposure of such material to 
children.6 Additional powers were 
given to the police to implement the 
ban.7 Also, the Northern Territory 
National Emergency Response 
Act 2007 (Cth) Ft 2 criminalised 
the possession, transportation, 
sale and consumption of alcohol 
in prescribed areas and modified 
legislation relating to alcohol 
restrictions and police powers 
regarding the apprehension of 
intoxicated people.

The law and order strategy included 
widening the jurisdiction of the ACC, 
providing it with unusually broad 
powers to investigate offences 
concerning Indigenous violence 
and child abuse in the NT. Even 
before these new powers, extended 
policing had been introduced in the 
NT from mid-2006. The impact 
of increased policing before and 
under the Intervention are carefully

scrutinised by Anthony. Her empirical 
research reveals that policing of 
Indigenous child abuse has mainly 
uncovered emotional abuse and 
neglect, and that where policing 
has been successful in achieving 
convictions it is predominantly in 
relation to minor driving and alcohol 
offences. This is in contrast to the 
far more serious offences that were 
the rationale for the Intervention at 
the outset.

The 2007 emergency response 
‘included a range of measures 
that have never before been 
addressed, at least in peacetime, 
to any particular group of the 
Australian community, let alone a 
group identified by reference to the 
race of its members’ (Wurridjal v 
Commonwealth, 2009, 232 (Kirby 
J)). The Intervention provoked an 
unprecedented volume of publicity 
and controversy among Indigenous 
elders, politicians, academics 
and journalists. But not every 
government initiative has received 
such public attention. Marcelle 
Burns (Lecturer in Law, Queensland 
University of Technology) 
contributes an evaluation of, what 
she calls, a ‘more insidious threat 
to Northern Territory homeland 
communities’ brought about by the 
Council of Australian Governments’ 
(COAG) Closing the Gap policy on 
Indigenous housing and remote 
service delivery. Burns’thesis is that 
the current outstations/homelands 
policy perpetuates the assimilation 
of Indigenous Australians by 
promoting forced relocation of 
homeland residents. Like other 
contributors to this volume, Burns 
employs international human 
rights standards - specifically, the 
UN Declaration on the Rights of 
Indigenous Peoples - to critique 
the policy framework. She argues 
that the homelands policy ‘promotes 
neo-liberal values which privilege 
economic rationalist approaches to 
Indigenous policy at the expense of 
Indigenous self-determination and 
cultural rights’.

Jon Crowe (Senior Lecturer in 
Law, University of Queensland) in 
bringing the edited collection to a
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conclusion on a philosophical note, 
makes a plea for attention to the 
bigger picture, inviting the reader to 
consider the role of social space in 
enabling humans to live meaningful 
lives. He writes:

The Northern Territory 
Intervention was an 
attempt to create a space 
where Indigenous people 
can live peacefully in and 
regain control over their 
communities. However, the 
practical effect of at least 
some of the measures was 
to increase the bureaucracy 
and social control imposed 
on Indigenous people’s 
lives. This outcome reflects 
a paradox at the heart 
of modern governance: 
efforts to assist citizens 
to live fulfilling lives often 
simultaneously encroach 
upon the space available 
for them to do so.

Applying his analysis of the notion 
of social space (drawing on the 
work of Ghassan Hage, Charles 
Taylor and Giorgio Agamben) to 
the Intervention, Crowe concludes:

The upshot of this 
ostensibly benevolent 
Intervention, however, is 
that Indigenous Australians 
in affected communities 
no longer control many 
aspects of their existence: 
the government tells them 
when and how to access 
their money, what they 
can and cannot buy, how 
to use their land, how to 
govern their communities 
and how to look after their 
children. They are pushed 
into narrower and narrower 
spaces within which to 
choose how to live.

Concluding
Observations
The contributors to this collection 
have varying degrees of grassroots 
familiarity with the complexities of

living conditions across Indigenous 
communities in the NT: none 
are dismissive of the complex 
socio-economic problems facing 
remote communities and town 
camps. However, they are united 
in their conviction that there must 
be shared responsibility for the 
resolution of such pressing issues, 
predicated on recognition of the 
interdependence of human rights 
standards which are not to be 
dismissed as mere theoretical 
abstractions. Significantly, the right 
to be consulted and to instigate 
and participate in the design and 
delivery of appropriate programs to 
address, inter alia, people’s safety, 
is crucial to the long-term prospects 
of success in tackling Indigenous 
disadvantage and closing the gap. 
Moreover, independent monitoring 
and evaluation of such strategies 
is vital. The integrity of the 
evidence-base, hitherto relied upon 
by the Commonwealth to justify 
the continued application and/or 
modification of certain measures 
such as income management, is 
questionable. There is evidence 
that some progress is being made 
in relation to child protection, with 
the statistics, pointing to increased 
reporting and, therefore, greater 
awareness of child neglect 
across the NT. However, the 
Commonwealth’s most recent 
report card on the Intervention 
indicates that, overall, the purported 
benefits of the measures are 
indeterminate (FaHCSIA, 2010b). 
In some respects, such as school 
attendance and child malnutrition, 
the Intervention has, arguably, 
been counterproductive and may 
have contributed to the marked 
increase in attempted suicides and 
self-harm incidents (Altman, 2010; 
Dodson, 2010). Moreover, while 
it is important that the effects of 
increased policing in communities 
serve to enhance people’s sense of 
security (Gooda, 2010) independent 
research demonstrates that it has 
also contributed to criminal net- 
widening with over-policing of minor 
driving offences.

The critical challenge now is 
ensuring that there are appropriate

responses to the increased levels 
of reporting of child maltreatment. 
In particular, the recommendations 
of the NT Board of Inquiry into 
child protection (2010) must not 
go unheeded: a response to child 
abuse that is proactive, that focuses 
on prevention and collaboration, 
with greater Aboriginal involvement 
in service delivery and appropriate 
resourcing. The tenor of these 
recommendations and those 
contained in the Little Children 
Are Sacred Report’, suggest 
that progressive strategies for 
addressing socio-economic 
disadvantage in Indigenous 
communities cannot be predicated 
on layered binary formulations: 
e.g. ‘them’ and ‘us’, ‘feckless’ 
and ‘responsible’, ‘uncivilised’ and 
‘normal’. Approaches to community 
governance which are authoritarian 
in their methods - militaristic, 
coercive and beyond the reach of 
laws - resembling the paternalism of 
the past, fail to respect human rights 
and revive collective memories of 
colonial domination, thereby serving 
to undermine the opportunity that 
increased funding and services 
brings.

References page 98

Indigenous Australians and the 
Commonwealth Intervention, 
P.Billings, ed., (Federation Press, 
2010) (160 pp).
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Admissions
to the Supreme 
Court of the 
Northern 
Territory
18 April 2011

Sharrelle Coonan:
moved by Vanessa Farmer

Christine Brown:
moved by an interstate practitioner

Brionee Noonan: 
moved by Paul Usher

The SMART Court
The SMART Court is a court of therapeutic justice and will replace the Alcohol and Court Referral and
Assessment into Treatment (CREDIT NT) programs.

The SMART Court aims to:
• Reduce offending and anti-social behaviour associated with substance misuse.

• Increase rehabilitation.

• Reduce the risks and harms associated with substance misuse through improved health and social 
outcomes for people whose offending is related to substance misuse.

The SMART Court
• Can hear criminal matters referred from the Court of Summary Jurisdiction and the Youth Justice Court, 

sentence offenders, defer sentencing of offenders or the execution of sentences imposed, and make 
SMART orders

• Has the power to make particular orders for eligible offenders who are seriously misusing alcohol or drugs.

• Will offer assessment for offenders who are misusing substances and access to treatment, counselling or 
other intervention or programs.

SMART Court Relevant Offences
• Any offence with the Court of Summary Jurisdiction or Youth Justice Court has jurisdiction to hear other 

than those excluded by regulation

• Sex offences and aggravated assaults are excluded

• The offender must either pleaded guilty or been found guilty to be accepted into the program
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Practitioners 
appearing in the 
Family Court 
and Federal 
Magistrates 
Court without 
being enrolled in 
the High Court

I
t has been brought to the 
attention of the Society that 
there have been practitioners 
appearing in Federal courts when 

they are not enrolled on the High 
Court’s Register of Practitioners. 
If you are undertaking work that 
involves appearances in the 
Family Court, the Federal Magis
trates Court or any other federal 
court, you must ensure that you 
have registered your name with 
the Registrar of the High Court of 
Australia. Information about regis
tration with the High Court can be 
found on the Court’s website at 
http://www.hcourt.gov.au/registry/ 
register-of-practitioners.

ATO Targeting Lawyers
The ATO’s Legal Profession Working Party has received the current 
summary of outstanding lodgments forthe legal profession (including 
the judiciary) as at 23 June 2011:

National Legal
Profession
Population

Population
Numbers

No. with
O/S Activity 
Statements

% pop with O/S 
Activity Statement 
returns

Judges 384 5 1.30
Magistrates 283 0 0.00
Barristers 4,754 173 3.64
Solicitors 29,178 712 2.44
Total LP pop 34,599 890 2.57

National Legal
Profession
Population
Judges

Population
Numbers

515

No. with O/S 
Income Tax 
returns
27

% pop with O/S 
Income Tax 
returns
5.24

Magistrates 520 23 4.42
Barristers 4,925 808 16.41
Solicitors 44,423 8,307 18.70
Total LP pop 50,383 9,165 18.19

Your personal tax obligations web page is published on ato.gov. 
au to help and assist the legal profession in meeting their taxation 
obligations.

Penalty Units

T
he Penalty Units Act (the 
Act) requires the government 
to review the amount of a 
penalty unit in accordance with a 

formulation set out in the Act. The 
Act allows the uniform adjustment 
of penalties in accordance with 
inflation, in order to maintain the 
real value, the deterrent effect and 
level of punishment of the penalty. 
The new monetary penalty is then

put in place by way of Regulations. 
On 7 June 2011, the Administrator, 
in accordance with the Act, made 
the Penalty Units Regulations 
2011 (the Regulations). A notice 
of the making of the Regulations 
appeared in the Gazette G24 of 15 
June 2011. Offences committed 
before that day will continue to be 
dealt with in accordance with the 
value of the penalty unit at the time

of the committing of the offence.

The Regulations will from and 
including 1 July 2011, provide that 
the value of a penalty unit is $137 
(being an increase of $4 from the 
current $133 under the Act). The 
new monetary value will only apply 
to offences committed from 1 July 
2011.
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Law and Disorder
Stateside

K
ansas City Chiefs football 
star Derrick Thomas, died 
after being thrown from his 
SUV in a crash while speeding in 

a snowstorm. His mother, Edith 
Morgan, said that Thomas’s neck 
was broken because the SUV’s roof 
collapsed a few inches -- not from 
rolling down the highway because 
he wasn’t wearing a seatbelt -- and 
sued General Motors. Her lawyer 
begged jurors to award more than 
$100 million in damages, perhaps 
more -- he “did not want to put an 
upper limit on it.” GM pointed out 
that Thomas’s oversize SUV was 
exempt from federal roof crush 
standards, yet it met them anyway. 
The jury sent a message: of that 
$100 million, it awarded Morgan 
...nothing.

«=<

Tanisha Torres of Wyndanch, N.Y. 
sued Radio Shack for misspelling 
her town as “Crimedanch” on her 
cell phone bill. She didn’t even ask 
them to change it; she just sued. 
“I’m not a criminal,” she whined. 
“My son plays on the high school 
football team.” Yeah, that makes 
sense. The name “Crimedanch” 
is a common joke; police in the 
area confirm it’s a high-crime area. 
Still, Torres claimed she suffered 
“outrage” and “embarrassment” at 
having to see that spelling on her 
private phone bill. The suit seeks 
unspecified damages.

Rd Rd

Homecomings Financial, a 
subsidiary of General Motors, 
accepted a change of address notice 
from identity thieves for the account

belonging to Robert and Suzanne 
Korinke. The thieves ran up a 
$142,000 debt, and the Korinkes 
notified Homecomings of the fraud 
the moment they discovered it. 
Homecomings sued them two 
years later, saying the couple’s 
“negligence” is what “caused the 
injury to Homecomings,” not the 
fact that the company accepted a 
change of address from fraudsters 
-- and then gave them all the money 
they could drain. The victims got 
the company to drop the suit, which 
demanded $74,000 plus attorney’s 
fees, after shelling out $5,000 
in legal fees - an outcome the 
couple’s lawyer called “really lucky”.

(=< (Sal IXs)

Mary Ubaudi of Madison County, 
was a passenger in a Mazda car that 
got into a wreck. Ubaudi demanded 
“in excess of $150,000” from the 
automaker, claiming it “failed to 
provide instructions regarding the 
safe arid proper use of a seatbelt.” 
One hopes Mazda’s attorneys make 
her swear in court that she has 
never before worn a seatbelt, has 
never flown on an airliner, and that 
she’s too stupid to figure out how to 
fasten a seatbelt.

fsai fssi pss*

Stephen Joseph of San Francisco, 
runs a non-profit group whose goal 
is to ban the “trans fats” used in 
many processed foods and which 
are indeed very unhealthy. But to 
help gain publicity for his cause, 
Joseph, an attorney, chose one food 
that uses trans fats -- Oreo cookies 
-- and sued Kraft Foods for putting 
the stuff in the snack. The resulting

publicity over “suing Oreos” was so 
intense that Joseph dropped the suit 
after just 13 days. He never even 
served the suit on Kraft, showing 
that he had no interest in actually 
getting the case heard in court. 
What real cases got pushed aside 
during his abuse of the courts to get 
publicity for his pet organization?

pod past

Shawn Perkins of Laurel, Ind. 
Perkins was hit by lightning in the 
parking lot Paramount’s Kings 
Island amusement park in Mason, 
Ohio. A classic “act of God”, right? 
No, says Perkins’ lawyer. “That 
would be a lot of people’s knee-jerk 
reaction in these types of situations.” 
The lawyer has filed suit against the 
amusement park asking unspecified 
damages, arguing the park should 
have “warned” people not to be 
outside during a thunderstorm.

Caesar Barber, 56, of New York 
City is 5-foot-10 arid 270 pounds. 
He says he is obese, diabetic, and 
suffers from heart disease because 
fast food restaurants forced him to 
eat their fatty food four to five times 
per week. He filed suit against 
McDonald’s, Burger King, Wendy’s 
and KFC, who “profited enormously” 
and asked for unspecified damages 
because the eateries didn’t warn 
him that junk food isn’t good for 
him. The judge threw the case out 
twice, and barred it from being filed 
a third time. Is that the end of such 
McCases? No way: lawyers will just 
find another plaintiff and start over, 
legal scholars say.
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former Law Society Treasurer Jason 
SchooCmeester has tied the knot with his 

heau Caryn in Las fagas

Congratulations Jason!

NORTH AUSTRALIAN ABORIGINAL JUSTICE AGENCY
WELFARE RIGHTS SOLICITOR - KATHERINE (Re-Advertised)

We are seeking a lawyer with demonstrated experience in Welfare Rights/Tenancy issues 
or related areas to join the team who provide legal advice/information and casework 
assistance to individuals in relation to Welfare Rights (ie social security and tenancy) 
issues. That team also provides community legal education and capacity building for 
organisations about Centrelink (including income management) and housing issues. The 
successful applicant will also have input into NAAJA’s Welfare Rights law and policy reform 
activities. Successful applicants will have a demonstrated empathy and sensitivity to 
Aboriginal and Torres Strait Islander people, history and culture.

A competitive salary package is offered, with fringe benefits and remote, rental and airfare 
allowances. Interested parties are invited to obtain an information package contacting 
Glenn Miller on (08) 8982 5100 orglenn.miller@naaja.org.au Electronic applications, 
addressing the Selection Criteria and including an up to date CV, should be forwarded by 
COB 2nd September 2011 to:

Glenn Miller, Corporate Services Manager, glenn.miller@naaja.org.au www.naaja.org.au 

Aboriginal and Torres Strait Islanders are encouraged to apply.

Help to make a 
difference with 
voluntary positions 
for Community 
Minded People
The Human Research Ethics 
Committee (HREC) and 
the Aboriginal Ethics Sub 
Committee (AESC) consider 
the ethical implications of all 
potential research projects to 
be conducted by the Northern 
Territory Department of 
Health and Menzies School 
of Health Research (including 
Royal Darwin Hospital).

Vacancies currently exist for 
two lawyers on the Human 
Research Ethics Committee

You will be required 
to consider the ethical 
implications of each project 
submitted to the Committees 
as described in a written 
research proposal.

The Committees meet 
six times per year on a 
Wednesday afternoon.

For further information please 
phone Maria on 08 8922 
7922.

If you are interested in joining 
the Committee, please 
forward your expression of 
interest, and a copy of your 
CV to:

Ethics Administrator,
Human Research Ethics 
Committee,
PO Box 41096,
Casuarina NT 0811.

or email ethics@menzies, 
edu.au

discovery for a healthy 
tomorrow
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Family Law
Case Notes
January-April 2011

Robert Giade-Wright 
Author and Editor 
The Family Law Book

CHILDREN
• Stay of overseas relocation 

refused
In Sheldon & Weir (Stay Application) 
[2011] FamCAFC 5 Ryan J allowed 
a mother to relocate with a child to 
Ireland, her country of origin. Ryan 
J refused the father’s application 
for a stay of the order pending 
appeal. The Full Court approved 
Ryan J’s reasons for refusing a 
stay, being that the father could 
not be relied on to co-operate for 
an expedited hearing having regard 
to his history of non-compliance 
with undertakings and orders; 
the unsatisfactory situation of the 
child and mother; the “threefold 
increase in the mother’s medication 
because of the deterioration in 
her emotional and psychological 
wellbeing”; evidence that “the 
child is struggling”; the mother’s 
evidence that she would return the 
child if ordered and her provision 
of security.

PROPERTY
• $4.5m hidden by husband 

overseas
In Porto (No. 3) [2010] FamCA 1145 
Dessau J found that a husband had 
fraudulently taken $4.5m (out of an 
asset pool of $4.8m) to Portugal, his 
country of origin, and hidden it. The 
parties agreeing to an equal division 
of assets, Dessau J awarded 
the wife the available assets in 
Australia, a further $2m “to reflect 
50% of the [total] assets” to be paid 
within 21 days, and an injunction 
(and Watch List order) restraining 
the husband from leaving Australia 
until full payment.

NULLITY
• Marriage solemnised in 

India under duress
In Kreet & Sampir [2011 ] FamCA 22 
Cronin J declared void a marriage 
solemnised in India on the ground 
that the wife’s consent was obtained 
by duress within the meaning of 
s 23B of the Marriage Act 1961 
(Cth). Her parents opposed her 
wish to marry a Mr U she had met in 
Australia. The court found that after 
assaults by the wife’s father on the 
wife her parents took herto India on 
the pretext of marrying Mr U there, 
but on arrival her passport was 
taken, she was refused permission 
to speak to Mr U, “then introduced 
[to] the man who was to become 
her husband”. Cronin J found that 
the wife was subjected to threats 
made earlier by her father to Mr U 
“to kidnap and rape [her] mother 
and sisters”.

PROPERTY
• Interim property order
In Gordons & Hasse [2010] FamCA 
1162 Dawe J applied Strahan 
(Interim Property Orders) [2009] 
FamCAFC 166 (FC) in granting 
the wife’s application for an interim 
order that she be paid $250,000 
from the proceeds of sale of the 
former marital home, saying that 
the payment would be “substantially 
less than the amount the husband 
is proposing that the wife receive 
byway of final property settlement.” 
Dawe J dismissed the husband’s 
application for the same order 
in his favour, noting that as “[he] 
retains the business ... his financial 
circumstances are not comparable” 
to those of the wife.

PROPERTY
• Declaration
• Promissory estoppel
In Wheeldon and Ors [2011] FamCA 
40 the wife sought a declaration 
that the husband’s parents held a 
property on trust for the husband 
and orders for transfers from them 
to him and from him to her as to a 
half interest. Before their marriage 
the husband’s fathertold the parties 
“they could live at the ... property if 
they paid its rates”. They raised two 
children there, living in the property 
for 26 years until their separation. 
Fowler J rejected the wife’s claim 
for equitable relief “by operation 
of estoppel, either proprietary 
or promissory, or estoppel by 
encouragement”, accepting the 
“unequivocal” denials of her in-laws 
of conversations which promised 
a gift of the property and finding 
that she and her husband “had 
permission to occupy the property 
and no more”.

CHILDREN
• Leave to call additional

expert refused
In Atkins & Caldwell & Anor [2011] 
FMCAfam 74 Neville FM dismissed 
the mother’s application for leave 
to call an expert in “attachment 
theory” who had prepared a report 
two years previously but, unlike 
the current family consultant, had 
not seen the parties or the child 
since then.

PROPERTY
• Unvested property
• Reinstatement of bankrupt
In Pacelli & Hopkinson & Anor 
[2010] FMCAfam 1248, following
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a property settlement between 
the wife and the trustee of the 
husband’s estate, Burnett FM 
ordered that the bankrupt husband 
be reinstated to the proceedings for 
the purpose of an application to set 
aside the consent order enabling 
him to claim a superannuation 
fund valued at $13,000 which had 
not been disclosed in the parties’ 
asset pool and was exempt from 
distribution among his creditors.

FINANCIAL AGREEMENT
• Pre-nuptial agreement 

upheld
In Wallace & Stelzer[2011] FamCA 
54 a previously married “successful 
businessman” with children met 
a dancer. They married after 
living together for several years. 
Before marrying they entered into a 
financial agreement by which, after 
“robust negotiations”, the husband 
agreed to pay the wife $3.25 million 
if their marriage broke down within 
four years. The marriage lasted two 
years. In a review of the relevant law 
and evidence, Benjamin J rejected 
the husband’s claims that the 
agreement was not binding as he had 
received inadequate legal advice; 
that either the 2010 amendment 
of the FLA was constitutionally 
invalid or the agreement should 
be set aside due to fraudulent 
inducement and unconscionable 
conduct. The agreement was 
declared enforceable and the 
husband was ordered to pay the 
sum due with interest.

CHILDREN
• Rejection of views of child

and expert in error
In Barningham [2011] FamCAFC 
12 the Full Court (Bryant CJ, Finn 
and Boland J J) held that Demack 
FM was in error to ignore the 
views of an eight year old child and 
the recommendations of a family 
consultant (Ms B). The Full Court 
said at paras 82-87:

“... in finding that there was 
nothing ... to indicate that 
her maturity was anything 
more than average, she 
ignored the evidence of

Ms B that E did appear 
to be expressing mature 
views. (...) [T]he report 
writer’s evidence ... was 
that although [E’s] views 
were one part of her 
conclusion that it would be 
in E’s best interests to be 
with her father, it was only 
one element of a conclusion 
that encompassed other 
factors”.

PROPERTY
• Initial financial contributions
In Davida [2011] FamCAFC 38 
the Full Court (Finn, O’Ryan and 
Ainslie-Wallace J J) upheld an 
appeal against a property order 
made by Coates FM. There were 
two children of a 14 year marriage, 
where the husband and wife had 
full-time and part-time work (earning 
$50,000 and $38,000) respectively, 
and net assets of $658,000. The 
Full Court found that the husband’s 
pre-marital assets, worth $150,000 
at separation, had grown by the 
final hearing to $560,000 or 85% 
of the pool. Contributions were 
reassessed from equal to 60% in 
the husband’s favour. The Court 
reduced Coates FM’s adjustment 
under s 75(2) to 5% in the wife’s 
favour, saying at para 43:

“ ... we consider that the 
adjustment was overly 
generous to the wife based 
as it was only on the care of 
the children [who spent five 
nights a fortnight with the 
husband during school term 
and half the holidays] ...”

PROPERTY
• Deceased party’s executor 

refused a stay
In Capelinski & Patton [2010] 
FamCA 1243 O’Reilly J refused 
an application by the executor 
of the de facto husband’s estate 
for a stay until the outcome of a 
family provision application by the 
deceased’s son, saying at para 29:

“ ... until Ms Capelinski’s 
proceedings have been 
determined here, that is,

it be determined what, if 
any, property she should 
have, and what, if any, the 
deceased’s estate should 
have, the Supreme Court 
of Queensland cannot know 
the size of the deceased’s 
estate in order to adjudge 
whether, having regard to 
it and other bequests, there 
was inadequate provision 
for the claimants.”

CHILDREN
• Mother’s refusal to attend 

psychiatric assessment
In Salmon & Marin [2010] FamCA 
1248, a parenting case where the 
parties were ordered to attend for 
psychiatric assessment, the mother 
(from the bartable) refused, saying 
she had “no need to”. O’Reilly J at 
para 11 said:

“If the mother does not 
attend, I will proceed 
pursuant to [FLR] 11.02(2) 
to dismiss her parenting 
proceedings on [date], 
without more, unless in lieu 
of compliance with the ... 
order the mother presents 
a report by a psychiatrist 
relating to recent psychiatric 
assessment.”

CHILDREN
• Same sex couple
• Child’s view
In Aaron [2011] FMCAfam 80 
children of five and seven 
were conceived by the artificial 
insemination of same sex partners 
using donor sperm. The children, 
biological cousins, had known 
each other as sisters during the 
nine year cohabitation of their 
parents who “ha[d] been engaged 
in a high conflict low communication 
relationship”. Turner FM considered 
the older child’s remarks to the 
report writer that “fifty/fifty will stop 
them fighting” in the context of the 
parties’ description of the child 
as “a child who wants to please, 
saying things that she thinks might 
make the other person happy”. 
Turner FM made an order for the 
children to live with the respondent

Balance 2 & 3 2011 | 85



NOTICEBOARD

and spend three nights a fortnight 
with the applicant, with holiday and 
other time.

CHILDREN
• Unilateral relocation
• Insufficient weight given to 

need to protect children
In Deiter [2011] FamCAFC 82 (12 
April 2011) a 24 year old mother 
of children aged five, three, and 
one unilaterally relocated after 
the father’s violence (witnessed 
by the children) which led to an 
interim domestic violence order 
and an assault charge being made 
against him. The mother appealed 
to the Full Court (Finn, Thackray 
and Strickland JJ) against the 
interim order of Kaeser AM of 
the Magistrates Court of WA that 
the mother return the children to 
Sydney from Perth and live there 
until the final hearing. The Full 
Court at paras 55 and 60 said:

“No consideration appears 
to have been given to 
conducting a discrete 
hearing to deal with the 
allegations of violence 
before determining the 
application for the return of 
the children orthe secondary 
issue concerning the venue 
of the final hearing. (...) 
[H]is Honour should have 
placed much more weight 
than he ultimately did on the 
mother’s evidence. In our 
view, his Honour needed to 
do this in order to attempt 
to assess the risks to the 
mother and children if the 
mother was required to 
take up residence in closer 
proximity to the father 
(and placed in a position 
where potentially she had 
to facilitate eight handovers 
every week).”

CHILDREN
• Injunction against any time 

with children set aside
In Maluka [2011] FamCAFC 
72 (31 March 2011) the father 
appealed Benjamin J’s dismissal 
of his application for time with his

children at a contact centre. The 
Full Court (Bryant CJ, Finn and 
Ryan JJ) said at para 49 that the 
trial judge had “misunderstood 
the orders sought by the father 
and overlooked that [he] sought 
supervised, not unsupervised, time 
with the children”.

CHILDREN
• Mother ordered to return 

after unilateral relocation
• Refusal of stay pending 

appeal set aside
In Iris & Cohen [2011 ] FamCAFC 77 
(5 April 2011) a mother unilaterally 
relocated from Townsville to a town 
nearWagga Wagga before the birth 
of the child. At the interim hearing, 
Coker FM ordered the mother to 
return to Townsville with the (since 
born) child. The mother appealed 
that order and Coker FM’s refusal to 
grant a stay pending appeal. MayJ 
held that in refusing the stay Coker 
FM had “failed to consider that this 
was not a case where the child 
was having a relationship with the 
father and was unilaterally moved 
away from a settled environment”; 
that “there was no evidence 
indicating that the mother was not 
properly caring for the child”; that 
having called for an ICL should 
have “waited for the expert report 
and made no order until the first 
appearance of the [ICL]”; and “[g] 
ave no real consideration to the 
mother’s application that the matter 
be heard in Wagga Wagga”.

CHILDREN
• Special medical procedure
• Gender identity disorder
In Re: Jamie (Special medical 
procedure) [2011] FamCA 248 (6 
April 2011) a boy aged 10 years 
10 months had been diagnosed by 
medical experts with gender identity 
disorder. The child “ha[d] been 
known exclusively as a girl, wearing 
girls’ clothing, being addressed as 
a girl by classmates and teachers, 
using the girls’ toilets, sleeping in 
the girls’ dormitory at camp, and 
generally presenting as a very 
attractive young girl with long 
blonde hair” (para 2). Dessau J said 
at para 5:

“The medical practitioners 
were unequivocal as to the 
absolute urgency for Jamie 
to start what is referred to 
as “stage one” treatment, to 
suppress male puberty. She 
currently has the pubescent 
development of a 14-year- 
old male, and it is rapidly 
progressing. The concern 
was that physiological 
developments, such as a 
deepening voice, would 
be irreversible unless 
treatment was started. For 
that reason, the hearing 
in this case was brought 
forward.”

Dessau J from para 31 reviewed the 
relevant law and at paras 114-131 
the court’s reasons for granting the 
application.

PROPERTY
• Request to answer specific 

questions disallowed
In Darbar & Batey and Anor [2011] 
FamCA 97 (21 February 2011) 
Rose J set aside a registrar’s order 
compelling the applicant to answer 
specific questions as the request 
was premature, the case not having 
been allocated to a first day before 
a judge as required by FLR 13.26,

COSTS
• Where a party was wholly 

unsuccessful
In Kearney & Dreyfus (Costs) 
[2011] FamCA 117 (2 March 2011) 
the father whose application for an 
orderthat a child attend a particular 
school was dismissed was ordered 
to pay the mother’s party/party costs 
of $14,000. Ryan J at para 13 said:

“[Section 11 7(2A)(e)] 
requires the Court to 
consider whether any party 
to the proceedings has 
been wholly unsuccessful. 
This is the linchpin of the 
mother’s application for 
costs. Senior counsel for 
the mother correctly pointed 
out this was a discrete 
issue in relation to which 
the Court was invited to
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decide between one of two 
options. In other words 
the limited nature of the 
dispute inevitably meant 
one party would be entirely 
successful and the other 
wholly unsuccessful. I 
agree. It is clear this was 
not a case where each of the 
parties secured a degree of 
success: the father was 
wholly unsuccessful.”

FINANCIAL AGREEMENT
• Made under wrong section
• Rectification
In Ryan & Joyce [2011] FMCAfam 
225 (18 March 2011) the applicant 
claimed he signed a financial 
agreement “to keep [his partner] 
happy”, knowing that it was not 
legally enforceable because, by the 
time he got around to signing it, the 
section underwhich the agreement 
was said to have been made (s 
90B) was the wrong one (the parties 
having since married whereupon s 
90C would have applied). Neville 
FM declared the agreement valid 
and enforceable, saying at paras 
58 and 63:

“In my view, the mis
description is simply the 
result of ‘timing’. Such a 
‘slip’, in my view, can and 
should, be rectified. (...) 
Until now, [the applicant] 
has taken no action to 
set aside or otherwise to 
challenge the document 
that bears his signature
.. In my view, objectively
construed, he must be 
taken to be bound by what 
he signed. Whatever his 
internal reservations or 
intention, his external action 
was such that he exhibited 
to all, and particularly to Ms 
Joyce, that he agreed to the 
terms of, and to be bound 
by, the agreement.”

See also Otero [2010] FMCAfam 
1022 (31 August 2010) where 
Hartnett FM severed a maintenance 
waiver for not complying with s 90E, 
but otherwise dismissed a wife’s

application for an order setting 
aside a financial agreement that 
recited as nil the value of the parties’ 
company shareholding (which 
she transferred to the husband 
under the agreement) when its 
true value, according to evidence 
adduced by the wife in support of 
her application, was $1 million.

PROPERTY
• Business valuation
• Court’s approach to expert 

evidence
In Pitt [2011] FamCA 172 (15 
March 2011) expert valuations 
of the parties’ shareholding in a 
company by a chartered accountant 
(the court appointed single expert) 
and an accountant differed by $6 
million. Rose J at para 157 cited 
the authorities as to the court’s 
approach to conflicting expert 
evidence and said:

“The effect of those 
judgments is that in contrast 
to lay witnesses, I am not 
required to provide detailed 
reasons for preferring one 
expert witness to the other 
based upon a detailed 
analysis of the evidence so 
far as it conflicts. Rather 
... the preference of one 
expert witness to the other 
means the adoption of the 
reasoning of the former 
compared to [that of] the 
latter.”

Rose J preferred the evidence 
of the court appointed expert 
having regard to her appointment 
by consent, her admitted 
qualifications and experience as 
an expert witness, her “detailed and 
considered reports which applied 
accepted methodology” and her 
reasoning, in particular as to a 
“non-biriding indicative offer” being 
of no relevance to the calculation 
of value.

FAMILY LAW
• Married man’s 17 year affair 

not a “de facto relationship”
In Jonah & White [2011] FamCA 
221 (4 April 2011) the applicant 
who had had a secret intimate

relationship with a married family 
man for 17 years, during which she 
and the respondent “spent time 
together at various times in various 
places, had a sexual relationship, 
and expressed love and affection 
for each other”, applied under s 
90RD for a declaration that theirs 
was a “de facto relationship” within 
the meaning of s 4AA of the Family 
Law Act. The respondent denied 
“any such relationship, describing 
his relationship with the applicant 
as ‘an affair’ and agreeing with 
her counsel’s suggestion that 
he regarded her as having been 
a ‘kept woman’”. The parties 
travelled overseas together and 
the respondent paid the applicant 
$24,000 to help her buy a home 
and $2,000 monthly, increasing to 
$2,500 then $3,000 a month.

Murphy J at paras 34-66 examined 
the legislation and Mushin J’s 
review of the relevant case law in 
Moby & Schulter[2010] FamCA 748 
and at paras 58-60 said this:

“It is in my opinion 
instructive that the 
Commonwealth legislature 
did not provide for relief of 
the type contemplated by 
Fart VIIIAB of the Act in 
circumstances where one 
party has, by their words 
or actions, provided care, 
love or support to another 
or, indeed, in circumstances 
where one party has 
induced in the other an 
expectation of a relationship 
of greater commitment 
than that which transpired. 
Rather, the legislature has 
made provision for that 
relief upon satisfaction of 
the jurisdictional fact that a 
relationship of a particular, 
statutorily-defined, type 
exists. (...) In my opinion, 
the key to that definition 
is the manifestation of a 
relationship where ‘the 
parties have so merged 
their lives that they were, for 
all practical purposes, ‘living 
together as a couple on a
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genuine domestic basis’.
It is the manifestation of 
‘coupledom’, which involves 
the mergeroftwo lives as just 
described, that is the core of 
a de facto relationship as 
defined and to which each 
of the statutory factors (and 
others that might apply to a 
particular relationship) are 
directed.”

Murphy J found against the applicant, 
dismissing her application. His 
Honour at paras 65-66 also rejected 
the respondent’s argument that 
“exclusivity” was necessary for a de 
facto relationship to exist.

See also Barry & Dalrymple [2010] 
FamCA 1271 (15 December 2010) 
where a “convenient commercial 
[live-in] arrangement” for 3.5 years 
between an employed carer and 
personal assistant and a frequently 
wheelchair-bound respondent 
was held not to be a “de facto 
relationship”.

PROPERTY
• $3 million lottery win
• Contributions equal
In Kneen & Crockford [2011] 
FMCAfam 372 (21 April 2011) a 
childless couple began a de facto 
relationship in Sierra Leone and 
continued it, with some interruptions, 
in Australia. Some weeks after 
a resumption of cohabitation the 
applicant bought a lottery ticket and 
won $3 million. They collected and 
banked the money in an account 
managed by the respondent. The 
evidence of the parties diverged 
as to the circumstances in which 
the ticket was bought, how the win 
was regarded by the parties and

the money applied. Lindsay FM 
applied Zyk (1995) FLC 92-644 
(FC), concluding at para 74:

“... that the monies should 
be regarded as the joint 
contribution of the parties, 
the ticket having been 
purchased in circumstances 
where the parties were 
pooling their monies to 
the extent of meeting joint 
expenses and conducting 
the relationship such that 
the winning of either of them 
should be regarded as their 
joint winnings.”

CHILD SUPPORT
• SSAT appeal
• Leave to appeal out of time 

granted
In Essex (SSAT Appeal) [2011] 
FMCAfam 274 (18 April 2011) 
Bender FM granted the wife leave 
to appeal a decision of the SSAT 
out of time.

PROPERTY
• Post-separation family 

provision award
In Lombard [2011] FMCAfam 339 
(15 April 2011) the husband argued 
that his award of $150,000 (net 
after legal costs) in family provision 
proceedings brought by him in 
respect of the estate of his late 
mother who died nearly two years 
before separation, which he did not 
receive until after separation, should 
not be included in the matrimonial 
assets. Phipps FM agreed, citing 
at para 89 Bonnici (1992) FLC 92
272 in which the Full Court held 
that funds received by a party from 
an inheritance late in the marriage 
were “property” but that whether it

should be treated differently from 
other property of the parties “must 
depend upon the circumstances 
of individual cases”. Phipps FM 
applied this statement by the Full 
Court to the present case:

“The other party cannot be 
regarded as contributing 
significantly to an 
inheritance received very 
late in the relationship and 
certainly not after it has 
terminated, except in very 
unusual circumstances. 
Such circumstances 
might include the care of 
the testator prior to death 
by the husband or wife 
as the case may be or 
other particular services to 
protecta property. (...) But 
there was no evidence of 
this in the present case ... 
Accordingly, we think that 
... the monies received by 
the husband from the sale 
of the freehold and from his 
uncle's estate should not be 
brought into account.”

SPOUSAL MAINTENANCE 
• Order made until child 

began school
In Halley [2011] FMCAfam 296 
(8 April 2011) the mother gave 
evidence of struggling to make ends 
meet and being unable to obtain 
permanent employment because 
the child (born in 2006) was still 
below school age. Scarlett FM 
granted her spousal maintenance 
of $120.00 per week until the child 
began school or attained the age of 
6 years, whichever occurred first.

THEFAMILYLAWBOOK
vwvw.thefamilylawbook.com.au

Robert Glade-Wright, a former Tasmanian barrister and Queensland accredited family law specialist, 
is the founder of The Family Law Book, a new one-volume looseleaf and online service. He is 
assisted by Queensland family lawyer Craig Nicoi.
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CRIMINAL LAW
• Appeal
• Sentence
• Crown appeal
• Increase in sentence on 

Crown appeal without 
identifying error

In Lacey v A-G Queensland [2011] 
HCA 10(7 April 2011) the High 
Court concluded that the jurisdiction 
given by s669A(1)of the Criminal 
Code (Qld) to the Queensland 
Court of Criminal Appeal to vary 
a sentence on an appeal by the 
Crown was only enlivened by that 
court identifying error on the part of 
the sentencing court as otherwise 
the distinction between trial and 
appellate jurisdiction would have 
no meaning. The High Court 
rejected the conclusion by the 
Court of Criminal Appeal that it had 
an “unfettered discretion”. Appeal 
allowed (French CJ, Gummow, 
Hayne, Crennan, Kiefel, Bell JJ; 
sim Heydon J). Orders of the Court 
of Criminal Appeal that increased 
the sentence for manslaughter set 
aside.

NEGLIGENCE
• Duty of care
• Party to illegal enterprise
• Joy riding stolen vehicle
• Plaintiff injured after refused 

permission to be let out of
vehicle she stole

In Miller v Miller [2011] HCA 9(7 
April 2011) a person (DM) sued for 
injuries sustained as a passenger 
in a car that she had stolen to drive 
home. DM gave the driving role to 
a relative (MM) before she asked 
to be let out [BUT THE DRIVER 
REFUSED?]. The vehicle was 
then in an accident. DM’s claim for 
damages (reduced by contributory

negligence) was allowed by the 
trial judge who found the driver 
owed her a duty of care despite 
the illegality involved in the theft 
and driving of a stolen car. The 
WA Court of Appeal found that 
DM was owed no duty of care. 
The High Court allowed an appeal 
and restored the decision of the 
primary judge. The High Court 
found the defence of illegality 
ended when DM withdrew from the 
enterprise by asking to be let out of 
the vehicle: French CJ, Gummow, 
Hayne, Crennan, Kiefel, Bell JJ; 
contra Heydon J, Appeal allowed.

NEGLIGENCE
• Elements of action
• Industrial accident
In Kuhl v Zurich Financial Services 
Australia Ltd [2011] HCA 11 (4 May 
2011) K was injured while vacuum
cleaning a reactor at a steel mill 
when a cumbersome air hose 
(provided by a contractor) that he 
was operating became blocked. 
The High Court by majority 
concluded an employer was liable 
in negligence rather than the 
company that provided the vacuum
cleaning apparatus. The Court 
concluded a party-witness should 
not be found to be deliberately 
withholding evidence unless 
reasons are given and the person 
is given an opportunity to answer 
the criticism [67], All members of 
the Court reviewed the elements 
of duty, breach and causation 
in an action in negligence. The 
majority concluded the WA Court 
of Appeal had erred in setting 
aside the judgment in favour of 
an injured worker against the 
employer’s insurers (see s601A

of the Corporations Act 2001 
(Cth)):Heydon, Crennan, Bell 
JJ jointly; contra French CJ with 
Gummow J, Appeal allowed.

CRIMINAL LAW
• Propensity evidence
• Domestic violence
In Roach vQ [2011] HCA 12(4 May 
2011) the High Court dismissed an 
appeal that raised how propensity 
evidence was to be treated. The 
Court considered how this and 
relationship evidence was to be 
considered. Appeal dismissed: 
French CJ, Hayne, Crennan, Kiefel 
JJ; Heydon J sim.

CRIMINAL LAW
• Appeals
• Setting aside decision of 

jury that is unreasonable
In SKA v Q [2011] HCA 13(4 May 

2011) the High Court considered 
the NSW Court of Criminal 
Appeal had not undertaken the 
process of itself independently 
weighing all the competing 
evidence in considering whether 
the decision of the jury to convict 
was “unreasonable or cannot be 
supported by the evidence” within 
s60 of the Criminal Appeal Act 
1912 (NSW): French CJ,Gummow, 
Kiefel JJ: sim Crennan J. The High 
Court rejected submissions that 
the Court of Appeal had erred by 
considering a transcript of evidence 
and not a video recording and that 
the Court of Appeal was obliged to 
have regard to the opinion of the 
trial judge that the jury verdict was 
unreasonable. Appeal allowed; 
retrial ordered.
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COMPULSORY ACQUISITION
• Compensation
• Relevant matters
• Increase in value of 

adjoining land by reason of 
the works

In Springfield Land Corporation 
(No 2) Pty Ltd v Queensland [2011] 
HCA15 (11 May 2011) the High 
Court considered a landowner 
whose land was acquired in 
Queensland for road works was 
to be compensated. The Court 
considered how the amount was 
to be assessed where it accounted 
for the increase in value of the 
adjoining land by reason of the 
works where the adjoining land 
was owned by the acquiring 
authority. Appeal dismissed.

COMPETITION LAW
• Provision of services
• Implied term services to be 

provided with reasonable 
skill

• Australian tourist travelling 
in Europe on ticket

purchased in Sydney 
injured in bus

• Whether state law limiting 
liability applied by Trade 
Practices Act

In Insight Vacations v Young 
[2011] HCA 16(11 May 2011) 
the High Court considered how 
s74(2A) of the Trade Practices Act 
1974 (Cth) operated. The Court 
considered whether this provision 
operated to pick up s5N of the Civil 
Liability Act (NSW)which enabled 
liability to be limited or excluded 
for breach of implied warranties 
in supply of recreational service. 
The High Court concluded that the 
state provision was not picked up 
by reason of ss68A and 68B of 
the Trade Practices Act [26], The 
Court also concluded that while 
the proper law of the contract for 
travel in Europe was NSW law, 
the contract was to be performed 
in Europe: French CJ, Gummow, 
Hayne, Kiefel, Bell JJ jointly. 
Appeal by travel agent against 
conclusion of NSW Court of Appeal

that it was liable for damages for 
personal injury dismissed.

CRIMINAL LAW
• Securities crimes
• Creating false market in 

securities
• Defence that purpose of 

trades was not to create 
false market

In Braysich v Q [2011] HCA 14 
(11 May 2011)the High Court 
was divided on when a trial judge 
was required to leave to a jury a 
defence to the charge in s998(1) 
of the Corporations Act 2001 (Cth) 
of trading in securities to create a 
false market that the trades had 
an innocent purpose. The Court 
considered who bore the onus of 
proving the charge or negating 
the defence and whether the 
giving of character evidence for 
the accused required the matter to 
be considered by the jury. Appeal 
allowed: French CJ with Crennan 
and Kiefel JJ; contra Heydon with 
Bell JJ.

Federal Court 
judgments

COMPETITION LAW
• Third party access to mining

infrastructure facilities
In Pilbara Infrastructure Pty Ltd v 
Australian Competition Tribunal 
[2011] FCAFC 58(4 May 2011)a 
Full Court considered the operation 
of Part IIIA of the Competition and 
Consumer Act 2010 (Cth)(formerly 
the Trade Practices Act 1974 
(Cth)) in relation to applications by 
Fortescue Metals Pty Ltd and its 
subsidiaries for declarations under 
that Act affecting access to ore 
railways in the Pilbara owned and 
operated by BHP Pty Ltd and Rio 
Tinto Ltd. The Court considered 
the nature of the appeal to the 
Federal Court given by s44H of the 
Competition and Consumer Act,

the nature of the decision made 
by the National [AUSTRALIAN] 
Competition Tribunal as a specialist 
tribunal, the criterion in s44H(4) by 
which the application to it was to 
be determined and whether the 
NCC [ACT] had denied procedural 
fairness. Appeal by Rio Tinto 
allowed; appeal by Fortescue 
refused.

MIGRATION
• Whether failure of MRT to 

call witnesses
• Credibility findings made 

before assessing evidence 
in its reasons [SHIFT “in its 
reasons” to after “findings 
made’’?]

• Whether jurisdictional error

In Chen vMIC [2011] FCAFC 56(21 
April 2011)a Full Court dismissed 
an appeal where it was contended 
the Migration Review Tribunal had 
committed a jurisdictional error by 
not calling witnesses as requested 
and assessing credibility before 
assessing the evidence in question.

DAMAGES
• Loss of opportunity
In Castel Electronics Pty Ltd v 
Toshiba Singapore Re Ltd [2011] 
FCAFC 55(20 April 2011)a Full 
Court considered whether the trial 
judge erred by failing to consider 
as an element of damages the loss 
of the chance of the applicant to 
pursue a distributorship agreement 
as a result of sale of defective
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goods and the effect this had on 
the purchasing business.

INSURANCE
• Duty of disclosure
In SagaciousLegal Pty Ltd v 
Westfarmers [WESFARMERS] 
General Insurance Ltd [2011] 
FCAFC 53(13 April 2011) a Full 
Court considered whether an 
insured had failed to disclose a 
driver’s licence cancellation and 
had thereby breached any general 
duty of disclosure or s28(3) of the 
Insurance Act 1984 (Cth).

COSTS
• Power to award costs 

against a non-party
In MG Corrosion Consultants Pty 
Ltd v Vinciguerra (No 2) [2011] 
FCAFC 48(4 April 2011)a Full 
Court reviewed authority as to 
when s242 of the Corporations 
Act 2001 (Cth)authorised a person 
standing behind a corporation 
in litigation to be ordered to pay 
the costs of a party opposing the 
corporation.

ADMINISTRATIVE LAW
• Discretionary decision
• Unreasonableness
• Difference between House

v Kerror and Wednesbury 
unreasonableness

In Coal & Allied Mining Services 
Pty Ltd v Lawler [2011] FCAFC 
54(19 April 2011)a Full Court 
concluded the Full Bench of Fair 
Work Australia did not err when 
granting leave to appeal under 
ss400 and 604(2) of the Fair 
Work Act 2009 (Cth)because it 
accepted the dismissal in question 
was manifestly harsh. The Full 
Court rejected a submission 
that in assessing the “public 
interest” for s604(2) of the Fair 
Work Act the Full Bench had 
misunderstood its role. The Full 
Court observed the observations 
of Mason CJ in Minister for 
Aboriginal Affairs v Peko-Wallsend 
[1986] HCA 40 concerning 
Wednesbury unreasonableness 
were made [WHEN?] reviewing 
an administrative decision, not 
one of a body required to act in a 
judicial manner as was Fair Work 
Australia. The Full Court found 
the Full Bench had not made a 
jurisdictional error. Application for 
constitutional writ dismissed.

Private international law 
• Immunity of airline owned 

by foreign state

In PT Garuda Indonesia Ltd 
v Australian Competition and 
Consumer Commission [2011] 
FCAFC 52(19 April 2011) a Full 
Court dismissed an appeal from 
the conclusion of the primary judge 
that Garuda Airlines and Malaysian 
Airline Systems Berhard were not 
protected by the Foreign States 
Immunities Act 1986 (Cth)from 
proceedings alleging price fixing in 
contravention of s45 of the Trade 
Practices Act 1974 (Cth). Leave 
to appeal granted but appeal 
dismissed.

Constitutional law
• Inconsistency
• Whether commonwealth 

laws regulating low flying 
crop dusting aircraft cover 
[COVERING? or OVER?] 
field to exclude state OH&S 
laws

In Heli-Aust Pty Ltd v Cahill [2011] 
FCAFC 62(11 May 2011)a Full 
Court concluded commonwealth 
air safety provisions were 
comprehensive and exclusive and 
excluded ratherthan supplemented 
NSW occupational health and 
safety legislation.
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NATIONAL & INTERNATIONAL CONFERENCES AND EVENTS 2011

2011
1 - 3 September

Australian & New Zealand College 
of Notaries 2011 Conference

Bologna, Italy
Host: The Australian and New 
Zealand College of Notaries 

Phone: (03) 9670 4222 
Email: office@anzcn.org

1 September
8th Annual Family Law Summit

Melbourne
Host: LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com.au

2 September
STEP QLD Inaugural trust and 
Succession Law Conference

Cairns, Queensland 
Host: The Society of Trusts & Estate 

Practitioners 
Contact: Michaela Clark 
Phone: (07) 5498 8156 

Email: qldbranch@step.org

6 September
Estate Planning: Trusts, Tax and Super

Sydney
Host: Legalwise Seminars 

Phone: (02) 9387 8133 
Email: info@legalwiseseminars.com.au

6-8 September
2nd Annual Public Sector Litigation 

and Dispute Management Forum 
2011 

Canberra
Host: Liquid Learning Group 

Phone: (02) 9437 1311 
Email: Marketing@liquidlearning.com.au 

www.liquidlearning.com.au

7-9 September
Criminal Justice in Australia 
and New Zealand - Issues 

and Challenges for Judicial 
Administration

Darling Harbour, Sydney 
Host: Australasian Institute of Judicial 

Admin
Contact: Professor Greg Reinhardt 

Phone: +613 9600 1311 
Email: gregory ,reinhardt@monash .edu .au

9-10 September
LAWASIA

Law Management Conference.
Hong Kong 

Host: Law Asia 
Phone: +617 3222 5888 

www.lawasia.asn.au 
Email: lawasia@lawasia.asn.au

9-10 September
QLS and FLPA: 26th annual 

Calabro SV Consulting Family Law 
Residential 2011 

Ashmore
Host: Queensland Law Society and 

Family Law Practitioners’ Association 
Contact: Jae Spann 

Phone: (07) 38425866 
Email: j.spann@qls.com.au

12- 13 September
The New ICC Rules of Arbitration

Paris, France 
Host: ICC

Contact: Angela Herberholz 
Phone: +33 (0)1 49 53 33 59 
Email: events@iccwbo.org

13- 15 September
Vietnam Family Law Conference
Sofitel Legend Metropole, Hanoi, 

Vietnam
Host: Legalwise Seminars

Phone: +612 9387 8133 
Email: info@legalwiseseminars.com.au

13 - to 20 September 
Pan Europe Asia Legal Conference

Florence / Siena / Orvieto, Italy 
Host: Lorenzo Boccabella - 

Continuing Professional Education 
Contact: Rosana Farfaglia 

Phone: (07) 3254 3331 
Email: info@educationcpe.com

14-23 September
UK Property Case Law Tour

United Kingdom 
Host: Legalwise Seminars 
Phone: +612 9387 8133 

Email: info@legaiwiseseminars.com.au

15 September
The Personal Properties and 

Securities Act: securities law isn’t 
what it used to be!

Banco Court, Supreme Court 
Complex, Brisbane 

Host: Co-hosted by the Bar 
Association of Qld, Qld University of 
Technology and the University of Qld 

Contact: Celeste Baker 
Phone: (07) 3238 5109 

Email: cpd@qldbar.asn.au

15 September
Legal Drafting Masterclass 2011

Sydney
Host:LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com. 

au
16-17 September
ALPMA Summit

Melbourne
Host: Australian Legal Practice
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Management Association 
Contact: Kerrie Billing 

Phone: (03) 8644 7050 
Fax: Email: k.billings@alpma.com.au

17-24 September
The Eighth Greek Legal and 

Medical Conference
Rhodes, Greece 

Host: The Greek Conference 
Contact: Eugenia Mitrakas 

Phone: +613 9690 2033 
Email: eugenia@greekconference.com.au

15 September
Legal Drafting Masterclass 2011

Sydney
Host: LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com.au

16-17 September
ALPMA Summit

Melbourne
Host: Australian Legal Practice 

Management Association 
Contact: Kerrie Billing 

Phone: (03) 8644 7050 
Email: k.billings@alpma.com.au

21 September
Will Drafting 2011

Brisbane
Host: LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com.au

22 September
Property Law 2011

Sydney
Host: LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com.au

22 September
Legal Drafting Masterclass 2011 

Sydney
Host: LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com.au

23 September
Construction Law 2011

Sydney
Host: LexisNexis Professional 

Development 
Phone: 1800 772 772 

Email: registration@lexisnexis.com.au

24 September to 1 October
North South Legal Conference

Jerusalem
Host: Lorenzo Boccabella - 

Continuing Professional Education 
Contact: Rosana Farfaglia 

Phone:0732543331 
Email: info@educationcpe.com

6 October
England as a source of Australian 

law - for How long?
Banco Court, Supreme Court 

Complex, George Street, Brisbane 
Host: Co-hosted by the Bar 

Association of Qld, Qld University of 
Technology and the University of Qld 

Contact: Celeste Baker 
Phone: 07 3238 5109 

Email: cpd@qldbar.asn.au

9-12 October
24th LAWASIA Conference

Seoul, Korea
Host: Korean Bar Association 

Email: lawasia@lawasia.asn.au

12- 14 October
21st Annual ANZSLA Conference

Queenstown, New Zealand 
website at www.anzsla.com 

Contact: Kelly Taylor 
Phone: +64 3 379 0390 

Email: kelly@conference.co.nz

13- 14 October
Copyright Law & Practice 

Symposium
Sydney

Host: Australian Copyright Council & 
Copyright Society of Australia 

Contact: Australian Copyright Council 
Phone: (02) 8815 9777 

Email: info@copyright.org.au

14 October
Advocacy 2011

Sydney
Host: LexisNexis Professional 

Development
Contact: Customer Relations 

Phone: 1800 772 772 
Email: registration@lexisnexis.com.au

18-19 October
11th Annual Contract Law 

Masterclass 2011
Brisbane

Host: LexisNexis Professional 
Development

Contact: Customer Relations 
Phone: 1800 772 772 

Email: registration@lexisnexis.com.au

20 - 22 October
2011 ESSENTIALS of Family Law

Practice
The Hilton Hotel Adelaide 
Host: Family Law Section 
Phone: +612 6246 3788 

Email: mail@familylawsection.org.au

21 - 23 October
Mediators Conference

Gold Coast
Host: Bar Association of Queensland 

Contact: Celeste Baker or Helene 
Breene

Phone: (07)32385109 
Email:CPD@qldbar.asn.au

10 November
Criminal Law Reforms 

One Year on
Banco Court, Supreme Court 

Complex, George Street, Brisbane 
Host: Co-hosted by the Bar 

Association of Qld, Qld University of 
Technology and the University of Qld 

Contact: Celeste Baker 
Phone: (07) 3238 5109 

Email: cpd@qldbar.asn.au

10 November
Legal Ethics Seminar

Perth, WA
Host: Lorenzo Boccabella - 

Continuing Professional Education 
Contact: Rosana Farfaglia 

Phone: (07) 3254 3331 
Email: info@educationcpe.com

17-19 November 
Independent Children’s Lawyer 

Training program
The Sebel Surry Hills, Sydney 

Host: Family Law Section 
Contact: Professional Development 

Coordinator Family Law Section 
Email: kristie.fitzgerald@lawcouncil. 

asn.au

24 - 25 October 
‘Bridging the Gap’

Darwin Entertainment Centre 
Host: Why Warriors 

Phone: 1300 501 795 
Email: seminars@whywarriors.com.au 

www.whywarriors.com.au

31 October - 4 November
UIA 55th Congress

Miami, FI, USA
Host: Union Internationale des 

Avocats
Contact: Union Internationale des 

Avocats (UIA) 25, rue du Jour 75001 
Paris France

Phone: +33 1 44 88 55 66 
Email: uiacentre@uianet.org
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2011 Kreiwaldt Lecture 
by the Hon Robert French AC 
Monday 23 May 2011 
The Northern Territory, 
a celebration of Constitutional 
history

Endnotes:

1. Mildren D, Big Boss Fella All Same 
Judge, (2011).

2. Details of the history of Justice 
Kriewaldt are found in Heather 
Douglas' paper, "Assimilation, 
Lutheranism and the 1950s Justice 
of Kriewaldt", (2004) 8 Australian 
Journal of Legal History 285.

3. Sawyer G, "Judge Martin Kriewaldt 
Nine Years of the Northern Territory 
Supreme Court" (1961) 1 (2) 
Adelaide Law Review 148.

4. Douglas H, "Justice Kriewaldt, 
Aboriginal Identity and the Criminal 
Law", (2002) 26 Criminal Law 
Journal 204 at 208.

5. Joyce, "Different Thinking: The 
Oldest Continent", Geological 
Society of Australia, 16 February 
1999; webb.earthsci.unimelb.edu. 
au.

6. McDonald v Levy (1833) 1 Legge 
39 at 45.

7. Cooper v Stuart [1889] 14 App Cas 
286 at 291.

8. (1971) 17 FLR 141.
9. Australian Immigration Fact Sheet 

4 - More than Six Years of Post 
War Migration, Revised 30 January 
2007. www.rnigration.gov.au/ 
media/fact/sheets/04fifty.htm.

10. Rogers v Squire (1978) 23 ALR 111 
at 116 per Gallop J.

11. Pursuant to s 51 of the Australian 
Constitutions Act 1842 (Cth); 5 & 6 
Vic c 76 and s 2 of the Queensland 
Government Act 1861 (Q), 24 & 25 
Vic c 44,

12. Opinion of Attorneys-General of the 
Commonwealth, vol 1 (1901-1914) 
No 341.

13. Renwick J, The Constitutional 
Position of the Northern Territory of 
Australia, SJD Thesis, University of 
Sydney at 8.

14. Renwick fn 13 at 9.
15. (1913) 16 CLR 315.
16. (1913) 16 CLR 315 at 335.
17. Renwick fn 13 at 8.
18. Quoted in Dean Mildren's history of 

the Supreme Court, fn 1.
19. Renwick fn 13 at 10.
20. South Australia v The 

Commonwealth (1962) 108 CLR 
130.

21. Northern Territory Acceptance 
Act 1910 (Cth); Northern Territory 
Acceptance Act 1919 (Cth).

22. Mildren fn 1 p 34 quoting Dean 
Jaensch, The Slow Road to 
Statehood.

23. Western Australia v The 
Commonwealth (1975) 134 CLR 
201 at 270.

24. (1958) NTJ.
25. Mildren fn 1 at 165-166.
26. (1958) NTJ at 616, see Mildren fn 

1 at 166.
27. (1958) NTJ at 617.
28. Northern Territory (Administration) 

Act 1959 (Cth).
29. Renwick fn 13 at 19.
30. Northern Territory (Self 

Government) Act 1978 (Cth) , s 5.
31. Northern Territory (Self

Government) Act 1978 (Cth), Pt 4.
32. (1976) 133 CLR 603 at 607 per 

Mason J, Barwick CJ, McTiernan 
and Murphy JJ agreeing.

33. R v Toohey; Ex parte Northern Land 
Council (1981)151 CLR 170 at 279 
per Wilson J, adopted in Capital 
Duplicators Pty Ltd v Australian 
Capital Territory (1992) 66 ALJR 
794 at 804.

34. Garran, The Law of Territories 
of the Commonwealth, ALJ 
(Supplement) vol 9 (1935) 28 at 31.

35. Moore, The Constitution of the 
Commonwealth of Australia, (2nd ed) 
1910 at 589.

36. Attorney-General of the 
Commonwealth v The Queen 
(1956) 95 CLR 529.

37. (1956) 95 CLR 529 at 545.
38. (1958)99 CLR 132.
39. (1958) 99 CLR 132 at 154.
40. (1965) 114 CLR 226.
41. (1965) 114 CLR 226 at 346.
42. (1969) 119 CLR 564.
43. (2009) 237 CLR 309.
44. Teori Tau v The Commonwealth 

(1969) 119 CLR 564.
45. North Australian Aboriginal Legal 

Aid Service Inc v Bradley (2004) 
218 CLR 146.at 163.

46. Address by Prime Minister of 
India, Shri Atal Bihari Vajpayee 
on the occasion of the 50th 
anniversary of the Republic of 
India (27 January 2000) citing Dr 
BKAmbedkar participating in the 
Constituent Assembly Debates: 
<http://parliamentofindia.nic.in/jpi/ 
MARCH2000/CHAP1 .htm>.

Court Boxes
The Law Society provides Court Boxes at the Supreme Court in Darwin and the Court House in 
Alice Springs. Annual rental is $385 (inc. GST) for government departments and $192.50 (inc. 
GST) for sole practitioners or per partner for firms (to a maximum of $1,925 inc. GST). Court 
boxes are billed annually in advance or pro-rata for the remainder of the year at the time the court 
box is rented. Replacement keys are available from the Society at a cost of $11 (including GST).

Do You Move?
Please remember to notify the Society if you are changing your area of practice, employer, address, 
leaving the Territory or leaving the profession as this impacts upon the validity of your practicing 
certificate, insurance and members’ benefits. Danielle Sawyer at licenseofficer@lawsocnt.asn.au
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