
Adapting Anunga
Anunga (and Gudabi)

THE ANUNGA RULES OR GUIDELINES WERE FORMULATED AGAINST THAT HISTORICAL 
BACKGROUND, AND WERE INTENDED AS PRACTICAL, COMMON-SENSE TOOLS FOR 
SECURING FAIR AND RELIABLE EVIDENCE IN THE CONTEXT OF THE NORTHERN TERRITORY 
OF THE MID 1970’S. DA VID DALRIMPLE, WHO IS EMPLOYED A T THE OFFICE OF THE DIRECTOR 
OF PUBLIC PROSECUTIONS, EXPRESSES SOME PERSONAL VIEWS ON THE SUBJECT

A
t the end of the second 
paragraph of Justice Forster’s 
judgment in the cases of 
Anunga and Others and Wheeler v 

Others (‘Anunga’), he made it clear 
that the new guidelines would be a 
gloss on the existing common law 
rules relating to voluntariness:

“What I say is also not 
exclusive. I do not deal 
with the offering and 
application of violence, nor 
with the offering of threats 
or inducements. These 
are, I think, sufficiently well- 
known to require no further 
repetition by me”.

The leading common law authorities 
from the late 19th and early 20th 
century relating to confessions had 
concentrated on voluntariness. 
While questioning of a person in 
custody without adequate caution 
was disapproved, the principal 
rationale for disapproval was 
concern about involuntary (and 
potentially unsafe) confessional 
statements. Rules were developed 
by the courts in England for the 
guidance of interviewing police with 
a view to preventing impropriety and 
unfairness.

The Anunga rules or guidelines were 
formulated against that historical 
background, and were intended as 
practical, common-sense tools for 
securing fair and reliable evidence

in the context of the Northern 
Territory of the mid 1970’s. Forster 
J’s comment immediately after 
guideline nine was:

“It may be thought by 
some that these guidelines 
are unduly paternal and 
therefore offensive to 
Aboriginal people. It may 
be thought by others that 
they are unduly favourable 
to Aboriginal people. The 
truth of the matter is that 
they are designed simply 
to remove or obviate some 
of the disadvantages from 
which Aboriginal people 
suffer in their dealings with 
police. These guidelines 
are not absolute rules, 
departure from which 
will necessarily lead to 
statements being excluded, 
but police officers who 
depart from them without 
reason may find statements 
are excluded.”

One aspect of the mid-70’s Territory 
context was the fact that in some 
desert areas of the Centre Aboriginal 
groups had only very recently come 
into contact with the non-Aboriginal 
‘settler’ society. There was a real 
likelihood of genuine ignorance 
about the applicability and potential 
punitive effect of the non-Aboriginal 
system of law in force in the Territory 
(the sort of confusion which appears

to have lured Dhakiyarto Darwin in 
the early 1930’s).

In a period which effectively marked 
the end-stage of the colonisation 
process, the concept of a “prisoner’s 
friend” reflected concern about 
a degree of social and cultural 
difference that could result in 
disability or at least vulnerability, and 
the creation of a class or category 
of persons identified as being 
subject to such disadvantage. The 
alternative path to addressing that 
issue taken in some other countries 
has been devolution, at least in 
relation to the disposition of non- 
‘major’ crimes. The usual outcome 
of such devolution has been the 
adoption of a modern (rather than 
‘traditional’ or customary) criminal 
justice regime not dissimilar to 
those operating in neighbouring 
non-lndigenous jurisdictions.

Another aspect of Anunga’s mid- 
70’s Territory context was the 
absence of any comprehensive 
statutory regulation of Police 
interrogations of the kind that were 
enacted in Australian jurisdictions 
after the High Court decision in R v 
Williams. The typewritten records 
of interview in Anunga offered little 
opportunity to a reviewing court to 
get any sense of conversational 
sound and pattern, body language, 
and transcript accuracy.

The wording in some of the
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guidelines now seems anachronistic 
and of questionable assistance, 
for example the triggering of the 
interpreter requirement in guideline 
one by reference to whether the 
suspect is “as fluent in English as 
the average white man of English 
descent”.

GudabivR was a record of interview 
challenge case emanating from 
Ngukurr which went to the Federal 
Court on appeal. The 70 year old 
accused, had a “tribal background 
and an active background in tribal 
affairs”. He had never had any 
formal education and could not 
read or write. He had not been 
interviewed by Police before and he 
normally spoke what was referred 
to as “creole”. The trial judge, Chief 
Justice Forster (as he was by then) 
had admitted the record interview 
despite partial non-compliance with 
the guidelines. That ruling was 
upheld by the Federal Court.

The appeal court judges confirmed 
the need forthe guidelines to evolve 
by reference to changes in society:

“Secondly, it must be 
recognised that the Anunga 
guidelines were formulated 
in 1976 in a social climate 
which differed markedly, 
in many respects, from 
that which has prevailed 
in the Northern Territory 
for the last two years at 
least. Social conditions 
and values, and community 
standards and expectations, 
have changed and are 
continuing to change and 
while the basic principles 
underlying the Anunga 
guidelines remain valid, 
their application must 
reflect changes in society. 
This is particularly so in 
the case of the guideline 
concerning the choice of 
the prisoner’s friend, for 
that guideline not only lays 
down the general principle 
but proceeds to describe 
- albeit as examples 
only - the type of person 
who might fulfill the role

of giving confidence and 
support to the person being 
interrogated. One may 
accept that in the conditions 
prevailing in 1976 it might 
well have been expected 
that an Aboriginal person 
being interrogated would 
be likely to choose a person 
of the kind mentioned. But 
we think it is clear that the 
types of person mentioned 
were not included because 
of any notion that, if chosen, 
they would bring about “a 
practical equality with the 
average English-speaking 
person of English descent”. 
They were included as 
examples of person in whom 
he might have confidence 
and by whose presence 
at the interrogation, and 
availability for discussion, 
he might feel supported”.

The examples of prisoner’s friend 
set out in guideline two which 
attracted comment were: “mission 
or settlement superintendent or a 
member of the staff of one of these 
institutions who knows and is known 
by the Aboriginal”; “station owner, 
manager or overseer”; and “officer 
from the Department of Aboriginal 
Affairs”.

The Police 
Administration Act 
trade-offs
The proposal in the late 1980’s to 
substantially legislate R v Williams 
out of the criminal justice system 
picture in the Northern Territory 
attracted considerable interest and 
passion amongst criminal lawyers, 
civil libertarians, Police, and some 
others. A packed-house public 
meeting was held in the Darwin 
Performing Arts Centre to debate 
the issue, iri what was perhaps his 
finest moment as an advocate prior 
to being appointed a judge, Dean 
Mildren QC eloquently presented 
the slippery slope argument by 
reference to the parable of Humpty 
Dumpty. The current Director of

Public Prosecutions, then Principal 
Lawyer at CAALAS, emphasized the 
importance of statutory safeguards 
(in particularthe electronic recording 
of interviews) if (bowing to political 
inevitability) the new regime was to 
come into effect.

The provisions adopted in the 
Northern Territory were quite 
similar to those in Victoria. Police 
were given the power to lawfully 
detain suspects for the purpose 
of questioning/investigation, but 
questioning had to be preceded 
by a caution and an opportunity to 
contact someone (our equivalent 
of the Miranda phone call), and 
to be admissible in subsequent 
proceedings, interviews had to be 
electronically recorded. Allegations 
of Police ‘verbals’ became rare, 
and by the time the video recording 
of interviews became standard 
procedure, Courts could directly 
assess the interaction between 
Police and Aboriginal suspects.

Azar
The next significant development 
on the voluntariness front was the 
New South Wales Court of Criminal 
Appeal judgment in the case of 
Azar which essentially poured cold 
water on the notion that a suspect’s 
lack of understanding of his legal 
rights (including the right to silence) 
necessarily negated voluntariness. 
Many Northern Territory defence 
lawyers in the early 1990’s (myself 
included) had been routinely 
challenging police records of 
interview with Aboriginal suspects 
on the basis of an importing into a 
criminal law setting concepts and 
principles analogous to those spelt 
out by the High Court in relation 
to contractual bargaining between 
unequal parties.

I recall a conversation I had when 
doing some preparation work for 
a murder trial (like Gudabi, a case 
from Ngukurr) which was to involve 
such a record of interview challenge. 
When discussing the state of the 
case law, the experienced barrister 
briefed by the Aboriginal legal aid 
service I was working for said about
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Azar something to the effect of 
“this has changed everything”. His 
apprehension was well-founded, as 
became obvious from the following 
passage in the voir dire judgment:

“Mr. Davies forthe accused 
submitted that the whole 
of the record of interview 
was involuntary because, 
notwithstanding that the 
accused understood that 
he had a right to speak 
or remain silent, it was 
not demonstrated that he 
exercised his right to speak 
pursuant to a free choice 
to speak or remain silent.
His submission was that 
although the taped records 
or interview demonstrate 
that the accused knew that 
whatever he was saying 
was being recorded and 
would later be listened to 
by a judge; it was not shown 
that he understood that 
whatever he said might 
later be used as evidence 
at his trial.

I do not accept that the mere 
fact that an accused person 
is not fully aware of his legal 
rights necessarily means 
that the confession is not 
voluntary in the legal sense.
Mr. Davies’ submission was 
that a free choice could not 
be made unless the choice 
was an informed choice.
Mr. Davies was unable to 
support his argument with 
any authority. ...”

Justice Mildren went on to cite 
Gudabi v R and Azar as authorities 
to the contrary.

The upshot in relation to challenges 
to interviews with Aboriginal 
suspects in the Northern Territory 
appeared to be that when the 
extent of linguistic disadvantage 
(especially if combined with 
indications of agitation or confusion) 
was such that it revealed an inability 
to exercise a “free choice” then 
the Crown would struggle to clear 
the threshold admissibility hurdle, 
but where even a linguistically-

challenged suspect demonstrated 
a genuine desire to cooperatively 
interact with Police questioners, the 
interview would not be excluded for 
lack of voluntariness.

That did not of course mean that an 
Anunga-influenced inquiry into the 
nature and quality of the interaction 
might not still result in discretionary 
exclusion.

Dumoo v Garner
Dumoo v Garner was a record of 
interview challenge case involving 
a “mature” man from Wadeye who 
had been charged with bringing 
liquor into a restricted area and 
consuming it. The interview had 
been conducted in simple English 
by a Police officer in the presence 
of an Aboriginal Community Police 
Officer. Over a relatively short space 
of time, following a caution which 
was perfunctory but apparently 
understood, the defendant made full 
and frank admissions to behaviour 
which constituted the charged 
offences.

Justice Kearney applied Azar and 
R v Nundhirribala, and held that the 
interview was voluntary.

As regards the applicability of 
the Anunga guidelines in the 
circumstances of the case, it was 
held that they did apply because of 
their status as “general guidelines 
for the conduct of police officers 
interrogating Aboriginal persons”. 
The guidelines had not been 
complied with in that there had been 
no interpreter and no prisoner’s 
friend, and some of the questioning 
had been inappropriate.

Justice Kearney did not find that the 
non-compliance with the guidelines 
translated into a lack of reliability, 
and nor was there any unfairness:

“The failure to comply with 
the spirit of the Anunga 
guidelines and of the Police 
General Orders, including 
the failure thereby to make 
it clear to the appellant 
that he had a free choice 
to speak or to be silent,

and failure to comply 
with s 140, did not in my 
opinion render his voluntary 
admissions unreliable in 
any way; accordingly they 
should not be excluded 
from the evidence on the 
basis that their reliability is 
dubious. Insofar as the Lee 
discretion applies in this 
situation, the admissions 
were rightly not excluded 
in the exercise of that 
discretion. Reception into 
evidence of the admissions 
does not involve a risk of the 
appellant being improperly 
convicted.”

As regards the failure to comply with 
s 140 of the Police Administration 
Act., it was apparent from the 
transcript of the record of interview 
that prior to its commencement the 
defendant had been asked “if you 
want someone to sit with you” and 
that he had declined that offer. But 
the relevant part of S 140 requires 
a person held in police custody for 
questioning to be informed that he 
or she “may communicate with, 
or attempt to communicate with 
a friend or relative to inform the 
friend or relative of the person’s 
whereabouts”.

The interview was excluded in 
the exercise of the residual public 
policy (or to use the Swaffield 
terminology as Justice Kearney did) 
“overall” discretion, on the basis that 
convictions obtained by means of 
the admissions would be bought 
at an unacceptable price “having 
regard to contemporary community 
standards”.

One of the factors taken into account 
in the exercise of this discretion 
was the “nature of the charges 
involved”, the implication being 
that they were considered to be 
comparatively minor. The judgment 
in Dumoo v Garner was delivered 
a bit less than 10 years before the 
Commonwealth’s 2007 rewriting of 
the Liquor Act (effected by section 
12 of the Northern Territory National 
Emergency Response Act). As a 
person who was sentenced by the
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Magistrate in the court below as a 
second/subsequent offender, Mr 
Dumoo had faced a maximum fine 
of $2,000 or a maximum prison 
sentence of 12 months. Under the 
Commonwealth’s purportedly tough 
replacement alcohol restrictions the 
only available penalty for the same 
offence is a fine.

As a general rule, sufficient Police 
resources (including human 
resources) are allocated to the 
investigation of serious crimes 
to ensure that there is careful 
compliance with the Anunga 
guidelines (although there have 
been some notable exceptions, 
including where non-compliance 
has formed part of the matrix of 
circumstances resulting in exclusion 
for lack of voluntariness).

Dumoo v Garner-type exclusions 
are probably more likely in respect 
of interviews conducted by less 
experienced Police working at the 
‘coalface’ and investigating charges 
to be heard in the Court of Summary 
Jurisdiction. Unavailability of 
suitably qualified interpreters is 
a recurring dilemma. First and 
second choice nominations for 
prisoner’s friend are often unwilling 
to get involved. Such offences (in 
particular the offence of bringing 
liquor into a dry community) may still 
have considerable local significance 
and impact.

Issues canvassed 
at the 2011 CLANT 
Conference
On 27/6/11 at this year’s Criminal 
Lawyers Association of the Northern 
Territory conference two Anunga- 
related presentations were given.

The topic of the presentation by 
former NAAJA senior lawyer Dr 
Peggy Dwyer was: “Anunga in the 
new century - How our criminal 
courts are interpreting the rules 35 
years after/? vAnunga". She noted 
the influence that Anunga had had 
in otherjurisdictions and highlighted 
the need for continuing vigilance

on behalf of youth suspects and 
persons of low intellectual capacity. 
Anunga’s continuing relevance 
was argued by reference to the 
educational achievement gap 
(in particular in terms of English 
language skills) between many 
young people out bush and their 
mainstream Australian peers, 
and their continuing cultural 
separateness.

Professor Les McCrimmon’s topic 
was: “The Uniform Evidence 
Act and the Anunga Rules: 
Accommodation or Annihilation?” 
Professor McCrimmon’s view was 
that although the exclusion by 
reference to the old common law 
principles would be a thing of the 
past after the commencement of 
the UEA in the Territory, Anunga 
would live on in the jurisprudence 
that would emerge in relation to the 
application of equivalent provisions 
in the pending Territory version of 
the UEA. Section 139 would govern 
cautions (and would function in 
tandem with relevant provisions 
of the Police Administration 
Act). Section 85 would exclude 
evidence of admissions unless 
“the circumstances in which the 
admission was made were such 
as to make it unlikely that the truth 
of the admission was adversely 
affected”. Section 90 would give 
a court the discretion to exclude 
evidence of an admission if use 
of the evidence would be unfair to 
the defendant. Section 138 would 
enable exclusion of unlawfully or 
improperly obtained evidence.

Following these two presentations 
there was a relatively short but lively 
Q&A/comment session.

Justice Mildren expressed concern 
about the prospect of addressing 
what has up until now been 
threshold test of voluntariness 
by reference to an admissibility 
standard of reliability. He pointed 
out that the two inquiries were 
substantively different and that 
assessing reliability was usually 
much more difficult than making 
a determination in relation to 
voluntariness. Although there was

insufficient time to fully debate 
that issue the question was left 
hanging, what would be the outcome 
where a confession was held to 
be involuntary but nevertheless 
reliable?

Rosemary Jacob asked about 
the availability of Anunga-type 
protections for non-English 
speaking refugees and migrants. 
Dr Dwyer noted that Forster J had 
contemplated this in the Anunga 
decision itself. Another conference 
delegate referred her to Victorian 
Supreme Court judgments by 
Justice Coldrey in the 1990’s 
in which application of a similar 
approach to the assessment of 
police interrogations of non-English 
speaking migrants had led to 
exclusion on the ground of lack of 
voluntariness.

I queried the utility of continuing to 
apply the guidelines by reference to 
a general criterion of Aboriginality, 
given the wide variation between 
individuals and communities in 
terms of linguistic capacity and 
cultural background that now 
exists. Returning to her theme 
of the continuing relevance and 
importance of Anunga, Dr Dwyer 
mentioned her experience of 
encountering young Aboriginal 
people in Maningrida whose 
English was worse than that of 
earlier generations. I made a 
final short comment in response 
which was interpreted by many as 
disagreement on my part about that 
assessment of linguistic capacity 
(and was possibly also interpreted 
as querying by me of the continuing 
relevance and importance of 
Anunga).

The final comment of the session 
was by the Chief Magistrate, who 
said that after the introduction of 
legislation in New South Wales 
equivalent to what was proposed 
for the Northern Territory, the 
approach taken by the courts to 
determining whether confessional 
material should be admitted into 
evidence was extremely similar to 
the approach that had been taken 
under the common law.
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I he Future
Regardless of racial or ethnic 
background, suspected youth 
offenders and persons of low 
intelligence each comprise classes 
of persons who attract special 
protection under long-established 
general principles (and in the case 
of youths, under statute).
Aboriginal people, especially young 
people, in remote Northern Territory 
communities, live in a vastly 
different world from the one that 
Justice Forster was contemplating 
when he framed his guidelines. 
Most houses have televisions, 
and new technology in the form 
of mobile phones and computers 
is increasingly ubiquitous (in 
particular amongst young people 
and in particular in relation to the 
phenomenon of social networking).

There is much that is negative. 
Linguistic confusion, poor 
educational outcomes, and cultural 
flux all form part of the contemporary 
reality and to say that there is a 
gap or gulf between life in such 
places and life in the Australian

‘mainstream’ is stating the obvious.

The same thing applies to the 
observation that Aboriginal society 
in its modern remote community 
manifestation, while dramatically 
affected and changed by outside 
forces, remains culturally distinct 
from the ‘mainstream’. As Justice 
Angel has said (referring to desert 
people, but the comment is clearly 
applicable to remote Aboriginal 
communities throughout the 
Territory) the preservation of such 
evolving cultures “is in the common 
interest”.

In Maningrida, and in some other 
‘growth towns’ with comparatively 
large populations and overcrowded 
housing, there has been serious 
sexual abuse of children. The 
debate about whether the measures 
imposed under the Northern 
Territory National Emergency 
Response Act have in any way 
addressed that terrible problem 
is ongoing, but the prevailing 
Intervention-era stereotype of 
all Aboriginal communities as 
backward social dystopias sells

many of their people short and 
fails to acknowledge achievements 
that have accompanied the well- 
publicised failures.

For example, during the life time 
of young people at Maningrida 
they have seen a local Aboriginal 
organisation successfully 
operate a number of impressive 
businesses and enterprises: a 
mud brick factory; a native plant 
nursery selling plants to Darwin 
and elsewhere; a busy heavy 
machinery and auto mechanical 
workshop; a multi-million dollar 
Aboriginal arts and crafts business; 
a land and sea ranger program 
utilizing boats and helicopters; 
and a large store/supermarket 
and service station (competing 
with an equivalent business run 
by another local Aboriginal-owned 
entity). There has even been a 
hair salon. These enterprises 
have been crippled in recent years 
by the Intervention-linked CDEP 
‘reform’ which has prevented the 
payment of wages made up partly 
of CDEP-funded subsidy and partly 
from profit or other income, but the

66 www.lawsocietynt.asn.au



Maningrida story has more to it than 
just a welfare/truancy/camp dogs 
narrative.

Maningrida is located on land 
of which the Dhukurrji group is 
the traditional owner. They are 
Gunaviji people whose language is 
Ndjebbana. They are a minority in 
their own community. The largest 
language group in Maningrida 
comprises Burrarra speakers 
whose country is on surrounding 
outstations. There are also many 
Kunwingku speakers, and a 
number of other language groups 
are represented. Some degree 
of continuing linguistic confusion 
is probably inevitable. Although 
there have been students from 
Maningrida who have completed 
year 12 (excelling in particular in a 
locally-focused science program), a 
significant number of young people 
have limited English, of a standard 
inferiorto that of many older people.

But as a class, it would be wrong 
to attribute to their generation a 
greater degree of ignorance about 
the wider world, and the criminal

justice system in particular, than the 
Anunga generation of the mid-70’s. 
Any collective characterisation 
of them as vulnerable or under a 
disability by reason of cultural as 
opposed to linguistic circumstances 
raises complex and difficult 
questions - questions which can 
ultimately only be resolved through 
assessment of individual suspects 
on a case-by-case basis.

These matters are not reasons 
for the abandoning of an Anunga- 
type approach to assessing record 
of interview evidence (although 
the terminology in some of the 
guidelines could perhaps be 
updated) but they are relevant to 
a consideration of the threshold 
issue of voluntariness, if that test is 
still going to apply (albeit indirectly, 
somewhat in the manner of a 
square peg in a round hole) under 
the UEA.

As regards language difficulties, 
whether a suspect’s language is 
a traditional Aboriginal language 
like Burrarra ora modern language 
like Kriol, where a failure to use an

interpreter results in unreliability, 
the interview will be excluded under 
the UEA (section 85). Alternatively, 
clear language difficulties may also 
result in the unfairness discretion 
being exercised (section 90).

The unfairness discretion may also 
be enlivened by non-compliance 
with the prisoner’s friend guideline 
(hopefully to be applied more by 
reference to individual disability 
or vulnerability rather than by 
reference to generic Aboriginality).

The real question for the future 
may arise in relation to a Dumoo v 
Garner-type case (but one involving 
non-compliance with Anunga only 
rather than non-compliance with 
both Anunga and s 140). Where 
voluntary admissions are held to 
be neither unreliable nor unfair, 
should discretionary exclusion 
(under section 138) nevertheless 
still result as the penalty for non
compliance with one or more of the 
guidelines?
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